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NOTE  TO  THE  COMPILATION  OF  1886. 


This  compilation  is  the  result  of  a suggestion  of  the  ITon. 
0.  P.  Vedder,  Chairman  for  several  years  last  past  of  the  Com- 
mittee on  Taxation  and  Ketrenchment  of  the  Senate  of  the 
State  of  New  York.  It  is  intended  principally  for  the  use  of 
members  of  the  Legislature.  It  is  hoped  that  it  will  enable 
them  and  others  to  obtain  a comprehensive  view  of  the  pres- 
ent complicated  body  of  law  affecting  the  assessment  of  prop- 
erty for  taxation  in  this  State,  without  the  necessity  of  consulting 
the  many  volumes  through  which  the  constitutional  and  statu- 
tory provisions  here  collected  together,  are  scattered.  No  place 
is  here  given  to  the  provisions  of  law  affecting  only  methods 
of  collection  of  taxes.  As  questions  relating  to  the  classes  of 
taxable  property,  and  the  methods  of  taxing  property  or  the 
franchises  of  corporations  are  those  that  now  demand  most 
attention  in  the  consideration  of  the  general  subject  of  taxa- 
tion, no  effort  has  been  made  to  include  matter  that  does  not 
seem  necessary  to  present  the  existing  law  that  governs  the 
present  determination  of  those  questions.  To  assist  those  who 
desire  to  study  the  subjects  here  prominently  put  forward,  in 
the  light  of  the  adjudications  construing,  explaining,  limiting 
or  expanding  the  letter  of  the  law,  citations  of  leading  or 
important  cases  are  given,  in  which  the  particular  constitutional 
or  statutory  provision  annotated  has  been  under  discussion. 
The  “General  Statement”  prefixed  to  the  compilation  proper, 
may  be  useful  to  those  who  are  unfamiliar  with  the  verbiage 
of  statutes,  or  unacquainted  with  the  general  features  of  the 
system  of  taxation  in  this  State.  It  would  have  been  impos- 
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NOTE  TO  THE  COMPILATION  OF  1886. 


sible  to  have  complied  with  the  request  of  the  committee  before 
the  adjournment  of  the  Legislature  of  1886,  had  not  the  com- 
piler been  able  to  avail  himself  of  the  aid  of  Edward  Lyman 
Short,  Esq.,  of  the  New  York  bar,  whose  industry  and  learn- 
ing have  been  of  great  service  in  the  preparation  of  this 
pamphlet. 

New  York,  April  15,  1886. 


JULIEN  T.  DAVIES. 


NOTE  TO  THE  REVISED  COMPILATION. 


At  the  request  of  the  Committee  on  Taxation  and  Retrench- 
ment of  the  Senate  of  1888,  the  compilation  of  1886,  a 
pamphlet  of  about  120  pages,  has  been  revised  and  enlarged 
to  the  present  work.  The  attempt  has  been  made  to  increase 
the  usefulness  of  the  original  undertaking  by  adding  the  more 
important  provisions,  or  the  substance  of  the  statutes  affect- 
ing the  collection  of  taxes,  together  with  abstracts  of  leading 
or  important  decisions,  citations  of  all  the  New  York  cases, 
of  all  the  statutes  relating  to  the  city  and  county  of  New 
York,  and  such  statutes  as  are  necessary  to  illustrate  the  effect 
of  judicial  decisions  bearing  upon  the  assessment  and  collec- 
tion of  taxes.  Some  cases  concerning  local  improvements 
are  also  included,  bearing  upon  the  general  principles  of  taxa- 
tion, and  considerable  matter  of  a miscellaneous  character  relat- 
ing to  the  general  subject  of  taxation,  has  been  added.  A 
table  of  the  statutes  passed  by  the  State  subsequent  to  the 
Revised  Statutes  and  relating  to  taxation  is  given,  in  which  is 
indicated  any  repeal  or  amendments.  I desire  to  acknowl- 
edge my  obligations  to  Edward  Lyman  Short  and  Nathan 
Cutler,  Esqs.,  for  their  valuable  assistance,  without  which  the 
necessary  expenditure  of  time  in  the  preparation  of  this  work 
would  have  prevented  its  accomplishment  in  the  midst  of  the 
demands  of  practice. 

In  the  following  compilation  the  constitutional  provisions  are 
arranged  in  the  order  in  which  they  appear  in  the  Constitutions 
of  the  United  States  and  of  the  State  of  New  York. 
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NOTE  TO  THE  REVISED  COMPILATION. 


The  statutes  of  the  State  of  New  York  are  arranged  in  the 
following  manner  : 

The  compilation  is  divided  into  a number  of  divisions  (headed 
with  Roman  numerals),  each  division  embracing  the  statutes 
governing  the  particular  subject  expressed  m the  heading. 

The  statutes  in  each  division  are  arranged  in  the  following  1 
order  : 

The  existing  provisions  of  the  Revised  Statutes  of  1830  are 
taken  as  a basis,  and  every  subsequent  and  existing  statute  is 
interpolated  in  connection  with  the  provision  of  the  Revised 
Statutes,  with  which  it  appears  to  be  related  in  subject-matter. 

Where  such  an  interpolation  is  not  appropriate,  the  subse- 
quent and  existing  statutes  are  placed  in  chronological  order  at 
the  end  of  the  appropriate  sections  of  the  Revised  Statutes, 
and  are  given  the  page  numbers  of  the  session  laws. 

The  Revised  Statutes  are  referred  to  by  the  pages  in  the 
seventh  edition,  and  also  by  their  Chapters  and  Titles  as 
originally  entitled. 

Where  the  provisions  of  the  Revised  Statutes  exist  as  orig- 
inally passed,  the  reference  is  to  such  seventh  edition.  Where 
they  have  been  amended,  the  law  amending  them  receives  the 
number  of  the  page  at  which  it  appears  in  such  edition.  The 
reported  cases  are  inserted  immediately  after  the  provisions  to 
which  they  refer. 

Decisions  upon  the  constitutionality  of  particular  statutes  are 
to  be  found  in  connection  either  with  the  constitutional  pro- 
vision discussed,  or  with  the  statute  adjudicated  upon,  and 
sometimes  are  cited  in  both  places.  Other  decisions  are  cited 
or  abstracted  in  connection  with  the  statutory  provisions  under 
consideration  in  the  cases  respectively. 

November , 1888. 


JULIEN  T.  DAVIES. 
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Daws  1843,  ch.  230,  p.  314 ; repealing  L.  1816,  ch,  160,  p.  172 306 

Repealing  also  the  following  laws : 

L.  1830,  ch.  2,  p.  3 306 

L.  1830,  ch.  307,  p.  365 306 

L.  1835,  ch.  67,  p.  56 306 

L.  1839,  ch.  209,  p.  182. 306,  307 

L.  1840,  ch.  326,  p.  247 307 

L.  1841,  ch.  170,  p.  143 307 

L.  1842,  ch.  218,  p.  266 307 

Laws  1843,  ch.  230,  p.  314;  repealing  L.  1830,  ch.  2,  p.  3 306 

Laws  1843,  ch.  230,  p.  314;  repealed  by  Art.  1,  secs.  1,  2,  3,  5,  L.  1873,  ch. 

335,  p.484 307 

Laws  1843,  ch.  230,  art.  2,  sec.  4,  p.  318 ; as  amended  by  L.  1850,  ch.  121, 

sec.  20,  p.  191 ; see  L.  1882,  ch.  410,  sec.  824  291 

Art.  2,  secs.  7,  8,  9,  by  1871,  ch.  381,  p.  740 307 

Art.  2,  secs.  18,  19,  20,  21,  by  1862,  ch.  152,  p.  319 307 

Art.  3,  secs.  1,  2,  4-9,  20-24,  26,  49,  repealed  by  L.  1871,  ch.  381,  p.  740, 

§ 23,  all  repealed  by  L.  1881,  ch.  537,  p.  720,  sec.  1 307 

Laws  1843,  ch.  235,  secs.  1-4,  p.  288,  repealed  by  L.  1881,  ch.  537,  p.  720, 

sec.  1 ; L.  1871,  ch.  381,  p.  740,  sec.  23;  see  L.  1882,  ch.  410,  sec.  522 307 

Laws  1843,  ch.  235,  sec.  5,  p.  333;  see  L.  1882,  ch,  410,  sec.  936 301 

Laws  1844,  ch.  238,  secs.  4,  5,  p.  369 ; see  L.  1882,  ch.  410,  secs.  849,  850. . . 293 
Laws  1844,  ch.  238,  p.  368 ; amending  L.  1843,  ch.  230,  p.  314 ; see  L.  1882, 

ch.  410,  secs.  835-840,  849-850 , 291,  293 

Laws  1844,  ch.  266,  sec.  1,  p.  397;  amending  L.  1830,  ch.  108,  p.  112; 

repealed  by  L.  1850,  ch.  298,  sec.  114,  p.  663 197 

Laws  1844,  ch.  266,  sec.  2,  p.  397 ; amending  L.  1840,  ch.  387,  p.  336 ; 

repealed  by  L.  1850,  ch.  298,  sec.  114,  p.  663 197 

Laws  1844,  ch.  281,  sec.  3 64 

Laws  1844,  ch.  320,  p.  490,  sec.  50;  repealing  L.  1843,  ch.  216,  p.  290 310 

Laws  1844,  ch.  320,  p.  490,  sec.  50;  repealed  by  L.  1851,  ch.  386, 

p.  734 310 

Laws  1845,  ch.  69,  p.  53 ; continued  in  force  by  L.  1870,  ch.  80,  sec.  247. . . 362 

Laws  1845,  ch.  180,  p.  189,  secs.  29,  30,  31 175 

Laws  1845,  ch.  180,  p.  183 ; amended  by  L.  1847,  ch.  455,  p.  580,  and  L. 

1875,  ch.  474,  p.  539  176 

Laws  1845,  ch.  195,  p.  224;  repealed  by  L.  1882,  ch.  402,  sec.  1 67 

Laws  1845,  ch.  308,  p.  329,  sec.  2 ; see  L.  1882,  ch.  410,  sec.  854 293 

Laws  1846,  ch.  25,  sec.  6,  p.  22 48 
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Laws  1846,  ch.  62 35 

Laws  1846,  ch.  66,  p.  70 263 

Laws  1846,  ch.  103,  p.  114 58 

Laws  1846,  ch.  327,  p.  466 ; amended  by  L.  1858,  ch.  357,  p.  600 152 

Laws  1846,  ch.  327,  secs.  1-3;  amended  by  L.  1873,  ch.  809,  p,  1213 21,  150 

secs.  2-7 151 

Laws  1847,  ch.  74,  p.  82;  repealed  by  L.  1881,  ch.  537,  p.  720,  sec.  1 510 

Laws  1847,  ch.  133,  sec.  10,  p.  129 53 

Laws  1847,  ch.  153,  sec.  7,  p.  150 48 

Laws  1847,  ch.  172,  sec.  4 268 

Laws  1847,  ch.  172,  secs.  1,  2 ; amended  by  L.  1863,  ch.  378,  secs.  5,  6 268 

Laws  1847,  ch.  196,  p.  189 48 

Laws  1347,  ch.  296,  p.  208 ; repealed  by  L.  1851,  ch.  386,  p.  734  310 

Laws  1847,  ch.  209,  p.  214;  amended  by  L.  1864,  ch.  117,  p.  201 277 

secs.  2,  3,  8 278 

Laws  1847,  ch.  210,  p.  216 249 

Laws  1847,  ch.  211,  p.  232,  secs.  ,L,  2 268 

Laws  1347,  ch.  419 ; repealed  by  L.  1882,  ch.  402,  sec.  1 88 

Laws  1847,  ch.  426,  p.  532 ; repealed  by  L.  1870,  ch.  291,  sec.  32,  title  VIII., 

p.  704;  secs.  23,  29,  30,  31,  32,  33,  34,  49,  50,  51,  52,  53,  73,  91 278 

Laws  1847,  ch.  426,  p.  532,  sec.  23;  amended  by  L.  1852,  ch.  184,  p.  256. . . 278 

Laws  1847,  ch.  443,  p.  571 268 

Laws  1847,  ch.  455,  p.  580 ; amending  L.  1845,  ch.  180,  p.  183 ; amended 

by  L.  1875,  ch.  474,  p.  539 176 

Laws  1847,  ch.  480,  p.  696,  sec.  72 260 

Laws  1847,  ch.  480,  p.  683 263 

repealing  L.  1841,  ch.  460,  p.  236 268 

repealed  by  L.  1864,  ch.  555,  p.  1211 ; repealed  by  L.  1886,  ch.  593, 

p.  828 v 268 

Laws  1847,  ch.  480 ; amended  by  L.  1858,  ch.  200,  p.  320,  and  L.  1864,  ch. 

583,  p.  1338,  sec.  2 153,  269 

Laws  1847,  ch.  482 ; amending  L.  1845,  ch.  180,  p.  189,  secs.  29,  30,  31 see 

L.  1876,  ch.  96,  p.  77 175 

Laws  1848,  ch.  40 117 

Laws  1843,  ch.  40 ; see  L.  1855,  ch.  301 207 

Laws  1848,  ch.  47 206 

Laws  1848,  ch.  101,  p.  117,  sec.  3 121 

Laws  1848,  ch.  128,  p.  209,  sec.  2;  repealed  by  L.  1851,  ch.  336,  p.  734 310 

Laws  1843,  ch.  128,  p.  209 ; repealed  by  L.  1381,  ch.  537,  p.  720,  sec.  1 310 

Laws  1848,  ch.  164,  p.  278 ; amending  L.  1838,  ch.  314,  p.  314 149 

Laws  1848,  ch.  259,  p.  375,  secs.  1-5. 249 

Laws  1849,  ch.  1,  p.  3,  sec.  9;  see  L.  1882,  ch.  410,  sec.  824,  subd.  10 288 

Law3  1849,  ch.  140,  p.  192,  sec.  10 40 

Laws  1849,  ch.  140,  sec.  14 40 

Laws  1849,  ch.  178,  p.  239 25,  224,  225 

Laws  1849,  ch.  178,  p.  239 ; amended  by  L.  1857,  ch.  548,  sec.  1,  vol.  II, 

p.  171 235 

Laws  1849,  ch.  178,  p.  241 ; repealing  in  part  L.  1837,  ch.  30,  p.  21 220 
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Laws  1849,  ch.  194,  .sec.  1,  p.  293;  amended  by  L.  1870,  ch.  361,  sec.  1; 

amended  by  L.  1873,  ch.  119,  p.  202,  sec.  1 150,  341 

Laws  1849,  ch.  194,  sec.  4,  p.  294 ; amended  by  L.  1870,  ch.  361,  sec.  1 ; L. 

1870,  ch.  597,  p.  1365;  L.  1873,  ch.  119,  p.  202,  sec.  1 150 

Laws  1849,  ch.  194 ; supplemented  by  L.  1880,  ch.  336,  p.  500;  L.  1885, 

ch.  160,  p.  299  150 

Laws  1849,  ch.  194,  sec.  6;  amended  by  L.  1881,  ch.  264,  p.  375 150 

Laws  1849,  ch.  258 90 

Laws  1849,  ch.  259,  secs.  5,  6,  7,  8 250 

Laws  1849,  ch.  383,  p.  541,  secs.  18-28 ; superseded  by  L.  1873,  ch.  335,  p. 

484  307 

Laws  1849,  ch.  388;  amended  by  L.  1863,  ch.  378 362 

Laws  1850,  ch.  92,  p.  142;  amending  2 R.  S.,  part  I,  ch.  XIII.,  art.  1, 

sec.  5 112,  113 

Laws  1850,  ch.  121,  p.  191,  sec.  34 ; repealed  by  L.  1871,  ch.  381,  p.  750, 

sec.  23 293 

Laws  1850,  ch.  121,  p.  188,  secs.  20,  24,  25,  27,  31 ; see  L.  1882,  ch.  410,  secs. 

832,  833,  841,  842  843  291,  292 

Laws  1850,  ch.  121,  sec.  20,  p.  191 ; amending  L.  1843,  ch.  230,  art.  2,  sec. 

4,  p.  318 ; see  L.  1882,  ch.  410,  sec.  824  291 

Laws  1850,  ch.  183,  p.  344 190 

amending  R.  S.,  part  1,  ch.  13,  tit.  3,  art.  3,  sec.  16;  repealed  by  L. 

1855,  ch.  427,  sec.  92 198 

Laws  1850,  ch.  222,  p.  402,  sec.  3 48 

Laws  1850,  ch.  260 54 

Laws  1850,  ch.  298,  sec.  114,  p.  663;  repealing  L.  1830,  ch.  108,  p.  112 197 

Laws  1850,  ch.  298,  sec.  114,  p.  663  ; repealing  L.  1840,  ch.  252,  p.  2011 198,  199 

repealing  L.  1840,  ch.  387,  p.  336 197 

repealing  L.  1844,  ch.  266,  sec.  1,  p.  397 198 

repealing  L.  1844,  ch.  266,  sec.  2,  p.  397  198 

Laws  1850,  ch.  298,  p.  641 ; repealed  by  L.  1855,  ch.  427,  sec.  92,  p.  779. . . 198 

Laws  1850,  ch.  298,  sec.  48,  p.  650 198 

sec.  83,  p.  657 '. 199 

Laws  1850,  ch.  324,  p.  692,  sec.  5 362 

Laws  1851,  ch.  95,  secs.  1,  2;  repealed  by  L.  1853,  ch.  463 100 

Laws  1851,  ch.  122,  sec.  19,  p.  239 53 

Laws  1851,  ch.  170 52 

Laws  1851,  ch.  176,  p.  332 109,  134  139 

Laws  1851,  ch.  176,  p.  332;  amending  1 R.  $.,  p.  392,  sec.  15 133 

repealing  1 R.  S.,  393,  sec.  26 138 

Laws  1851,  ch.  176,  sec.  2 02 

Laws  1851,  ch.  176,  sec.  2 ; amending  1 R.  S.,  989,  sec.  5 112,  115 

sec.  4,  p.  333 ; as  amending  2 R.  S.,  992,  sec.  20 130 

sec.  6 ; amended  by  L.  1857,  ch.  536,  Vol.  2,  p.  132 131 

sec.  7 132 

sec.  8;  amended  by  L.  1884,  ch.  57,  p.  57 135 

Laws  1851,  ch.  176,  sec.  8 5,  138 

Laws  1851,  ch.  225,  p.  439,  sec.  3 ; see  L.  1882,  ch.  410,  sec.  824,  subd.  14. . 289 
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Laws  1851,  ch.  225,  p.  439,  sec.  3 ; amended  by  L.  1878,  ch.  81,  p.  89,  sec.  2,  289 


Laws  1851,  ch.  371,  p.  721,  secs.  1,  2 59 

Laws  1851,  ch.  371,  p.  721,  secs.  3,  4,  5 CO 


Laws  1851,  ch.  386,  p.  734 ; repealing  L.  1834,  ch.  35,  p.  30 ; L.  1842,  ch.  150, 
p.  184 ; L.  1843,  ch.  21G,  p.  290 ; L.  1844,  ch.  320,  p.  490,  sec.  50 ; L.  1847, 
ch.  206,  p.  208 ; L.  1848,  ch.  128,  sec.  2,  p.  209 ; amended  by  L.  1853,  ch. 
401,  p.  629,  secs.  3,  4;  amended  byL.  1854,  ch.  101,  p.  245;  superseded 


by  L.  1873,  ch.  335,  p.  484 310 

Laws  1852,  ch.  22,  p.  22,  sec.  1 ; see  L.  1882,  ch.  410,  sec.  824,  subd.  10 288 

Laws  1852,  ch.  46,  p.  40 47 

Laws  1852,  ch.  282  50,  51 

Laws  1852,  ch.  282,  p.  417 290 

see  L.  1882,  ch.  410,  sec.  827  289 

Laws  1853,  ch.  63,  p.  87 ; amending  2 R.  S.,  1213,  part  1,  ch.  XVI.,  title  1, 

art.  1,  sec.  1 239 

Laws  1853,  ch.  69,  p.  97 ; amended  by  L.  1879,  ch.  492,  p.  537 176 

Laws  1853,  ch.  195,  p.  376 362 

Laws  1853,  ch.  401,  p.  629,  secs.  3,4;  amending  L.  1851,  ch.  386,  p.  734 310 

L.  1876,  ch.  96,  p.  77 ....176 

Laws  1853,  ch.  406,  p.  803 47 

Laws  1853,  ch.  433,  p.  828 ; amended  by  L.  1863,  ch.  378,  sec.  8 266 

Laws  1853,  ch.  463 ; repealing  L.  1851,  ch.  95,  secs.  1,2 62,  100 

Laws  1853,  ch.  463,  sec.  15,  p.  893 ; amended  by  L.  1862,  ch.  300,  sec.  5,  p. 

509,  and  by  L.  1866,  ch.  825,  p.  1848,  and  L.  1875,  ch.  60,  p.  54  227 

Laws  1853,  ch.  463 ; repealing  L.  1851,  ch.  95,  secs.  1,  2 100 

Laws  1853,  ch.  471 319 

Laws  1853,  ch.  471,  p.  931 ; amending  L.  1848,  ch.  265 102 

Laws  1853,  ch.  471,  sec.  3,  p.  932  • 10,  102 

Laws  1853,  ch.  579,  p.  1065,  sec.  15;  see  L.  1882,  ch.  410,  sec.  918 296 

secs.  10-13 ; see  L.  1882,  ch.  410 ; secs.  922,  923,  9£4,  925  297 

secs.  16-17 ; see  L.  1882,  ch.  410;  secs.  951,  952 305 

Laws  1853,  ch.  579,  p.  1065,  sec.  2 ; superseded  by  L.  1873,  ch.  335,  p.  484, 

sec.  33;  sec.  6;  repealed  by  L.  1871,  ch.  381,  p.  740,  sec.  23 307 


Laws  1853,  ch.  654,  p.  1240 ; amending  R.S.,  part  I,  ch.  XIII,  tit.  4,  secs. 


9,  10 9,  85,  94,  102,  313 

Laws  1853,  ch.  654,  p.  1240 ; amending  2 R.  S.,  1037,  sec.  6 94 

amending  1 R.  S.,  415,  sec.  6 98 

Laws  1853,  ch.  654;  repealing  secs.  11,  12  and  13  of  R.  S.,  part  I,  ch.  13, 

title  4 102 

Laws  1853,  ch.  654;  amended  by  L.  1857,  ch.  456 98 

Laws  1854,  ch.  87,  sec.  4;  amended  by  L.  1855,  ch.  546,  p.  1043,  sec.  5 56 

Laws  1854,  ch.  101,  p.  245 ; amending  L.  1851,  ch.  3G6,  p.  734  310 

Laws  1854,  ch.  232.' 117 

Laws  1854,  ch.  245 90 

Laws  1854,  ch.  252 117 

Laws  1854,  ch.  351,  p.  729,  sec.  2 ; see  L.  1882,  ch/410,  sec.  824,  subd.  10. . 288 

Laws  1854,  ch.  384,  title  4,  sec.  31,  as  amended  byflL*  862,  ch.  63,  sec.  21,  137 

Laws  1854,  ch.  393,  p.  991 ; amending  L.  1841,  ch.  341,  p.  325 169 
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Laws  1854,  ch.  398 72 

Laws  1854,  ch.  398,  sec.  15,  p.  1044 ; repealed  by  L.  18G5,  ch.  612,  sec.  146, 

)o.  1265 22,  71 

Laws  1855,  ch.  37,  p.  44  10,  25,  Gl,  62,  63,  73,  91,  295 

Laws  1855,  ch.  83,  p.  122,  sec  1 104 

Laws  1855,  ch.  301 ; affecting  L.  1848,  ch.  40. 207 

Laws  1855,  ch.  327,  p.  537 ; amended  by  L.  18G9,  ch.  859,  p.  2070  169 

Laws  1855,  ch.  327,  p.  537 ; see  L.  1841,  ch.  341,  p.  325,  sec.  3 169 

Laws  1855,tch.  411 106 

Laws  1855,  ch.  427,  p.  781 • 340 

Laws  1855,  ch.  427,  p.  781,  secs.  1,  3 180 

sec.  2 ; modified  by  L.  1873,  ch.  760,  p.  1156 ; see  L.  1863,  ch.  393,  p. 

65,  sec.  5 180 

sec.  4 ; amended  by  L.  1885,  ch.  453,  p.  761 181 

sec.  5;  amended  by  L.  1876,  ch.  101,  p.  80 ' 182 

sec.  6 182 

secs.  7,  8,  9,  10,  11,  12,  13,  14,  15,  16,  17,  18,  19 182,  183 

secs.  20,  21,  22,  23,  24,  25,  26,  27 184 

secs.  28,  29,  30,  31,  32 185 

sec.  33 186 

sec.  34 187 

secs.  35,  36,  37,  38,  39,  40. . . 188 

secs.  41  to  64,  inclusive 189 

Laws  1855,  ch.  427,  Tit.  I.,  sec.  25 ; amended  by  L.  1866,  ch.  528,  p.  1139. . 172 

secs.  63,  65  191 

sec.  65 ; amended  by  L.  1860,  ch.  209,  p.  352 191 

secs.  66,  67,  68,  69,  70,  71,  72,  73,  74,  75,  76,  77,  78,  79,  80 193 

secs.  81,  82,  83,  84,  85,  86,  87,  88,  91,  92,  93 195 

secs.  77,  81,  82 ; amended  by  L.  1870,  ch.  280,  p.  615  193,  195,  200 

sec.  92,  p.  779 ; repealing  L.  1850,  ch.  298,  p.  641 198 

sec.  92,  p.  779;  repealing  L.  1850,  ch.  183,  p.  344 198 

secs.  43,  44,  45,  50,  66;  amended  by  L.  1881,  ch.  402,  p.  545 189,  193 

sec.  82  (Apr.  13);  repealed  by  L.  1862,  ch.  285,  which  was  itself 

repealed  by  L.  1870,  ch.  280,  sec.  1 195 

sec.  93  ; amended  by  L.  1885,  ch.  453,  p.  761 195 

sec.  22 ; amended  by  L.  1885,  ch.  453,  p.  761 184 

sec.  70;  amended  by  L.  1840,  ch.  326 193 

secs.  74,  75 ; amended  by  L.  1885,  ch.  453,  p.  761 193 

Laws  1855,  ch.  428,  p.  800 362 

Laws  1855,  ch.  546,  p.  1043,  sec.  5 ; amending  L.  1854,  ch.  87,  sec.  4 56 

Laws  1-856,  ch.  8,  p.  15 ; see  L.  1882,  ch.  410,  sec.  824,  subd.  8 288 

Laws  1856,  ch.  180,  p.  296,  sec.  1 269 

Laws  1856,  ch.  183,  p.  304,  sec.  1 56 

Laws  1857,  ch.  7,  p.  19,  sec.  1 ; see  L.  1885,  ch.  32 176,  177 

sec.  2 177 

Laws  1857,  ch.  45,  p.  72,  sec.  4 55 

Laws  1857,  ch.  51,  sec.  4,  p.  73 269 

Laws  1857,  ch.  61,  sec.  1 ; repealed  by  L.  1884,  ch.  438,  p.  511 362 
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Laws  1857,  ch.  136,  p.  268;  amended  by  L.  1875,  ch.  371,  sec.  56,  p.  432. . . 218 
Laws  1857,  ch.  446,  p.  896,  sec.  7 ; repealed  by  L.  1870,  ch.  137,  p.  366 ; L. 


1881,  ch.  537,  p.  720,  sec.  1 ; L.  1860,  ch.  510,  p.  1026,  sec.  23 307 

Laws  1857,  ch.  446,  p.  896,  sec.  22 ; repealed  by  L.  1860,  ch.  510,  secs.  23, 

30,  p.  1032 307 

L.  1870,  ch.  137,  p.  366,  sec.  120 ; L.  1873,  ch.  335,  p.  484,  sec.  119 ; L. 

1881,  ch.  537,  p.  745,  sec.  1 309 

Laws  1857,  ch.  456,  vol.  2,  p.  1 9,  81,  94,  107,  313 

Laws  1857,  ch.  456,  sec.  1;  amending  sec.  14  of  R.  S.,  pt.  1,  ch.  XIII, 

tit.  4 101 

Laws  1857,  ch.  456,  sec.  1,  repealing  R.  S.,  pt.  1,  ch.  XIII.,  tit.  4,  secs. 

9, 10 ; as  amended  L.  1853,  ch.  654 101,  102 

sec.  3 94,  96,  98,  99 

sec.  4 11,  73 

sec.  5: 105 

sec.  6 105 

Laws  1857,  ch.  456 ; repealing  1 R.  S.,  415,  sec.  6,  as  amended  by  L.  1853, 

ch.  654 98 

Laws  1857,  ch.  456;  amending  2 R.  S.,  1038,  sec.  21 107 

Laws  1857,  ch.  536 129 

sec.  6,  repealing  in  part  secs.  16-23  of  2 R.  S.,  1038 107 

sec.  4,  amending  2 R.  S.,  992,  sec.  20 130 

sec.  3 131 

amending  L.  1851,  ch.  176,  sec.  6 131 

sec.  6 133 

Laws  1857,  ch.  536,  secs.  1,  6 ; repealed  by  L.  1858,  ch.  110  % 225 

Laws  1857,  ch.  536,  Vol.  2,  p.  122 ; amending  2 R.  S.,  992,  secs.  18,  19 129 

Laws  1857,  ch.  548 25,  224 

Laws  1857,  ch.  548,  sec.  1,  p.  170 ; amended  by  L.  1858,  ch.  255,  p.  405 223 

amending  L.  1849,  ch.  178,  p.  239 225 

Laws  1857,  ch.  585,  p.  273,  sec.  1 178 

Laws  1857,  ch.  615,  p.  338;  affecting  2 R.  S.,  1224,  sec.  4;  as  affected  by 

L.  1858,  ch.  103,  p.  200 245,  246 

Laws  1857,  ch.  639 ; see  L.  1838,  ch.  314,  p.  314 250 

Laws  1857,  ch.  677,  Vol.  2,  p.  497 ; repealed;  see  L.  1859,  ch.  302,  p.  678, 

sec.  21 ; L.  1881,  ch.  537,  sec.  1 307 

Laws  1858,  ch.  103,  p.  200 ; affecting  L.  1857,  ch.  615,  p.  338  245 

as  amended  by  L.  1865,  ch.  442,  p.  801 245 

Laws  1858,  ch.  110,  p.  129 ; repealing  secs.  16-23  of  2 R.  S.,  1038 ; L.  1857, 

ch.  536,  secs.  1,  6 107 

Laws  1858,  ch.  110;  amending  2 R.  S.,  992,  secs.  18,  19 129 

Laws  1858,  ch.  151,  p.  269,  sec.  10 269 


Laws  1858,  ch.  200,  p.  320 ; amending  L.  1847,  ch.  480,  secs.  90,  93,  p.  683. . . 153 

269 


Laws  1858,  ch.  255,  p.  405 ; amending  L.  1857,  ch.  548,  sec.  1,  p.  170  223 


Laws  1858,  ch.  357,  p.  600 ; see  L.  1846,  ch.  327,  p.  466  152 

Laws  1859,  ch.  170,  p.  419;  see  L.  1840,  ch.  387,  p.  336 198 


Laws  1859,  ch.  235,  p.  592,  sec.  7 ; source  of  L.  1882,  ch.  410,  sec.  824, 
subd.  10 


288 
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Laws  1859,  ch.  279,  p.  641;  sec.  1,  source  of  L.  1882,  ch.  410,  sec.  824, 

subd.  10 288 

Laws  1859,  ch.  302,  p.  678 ; reenacted  by  L.  1882,  ch.  410,  vol.  2,  p.  1 283 

Laws  1859,  ch.  302,  p.  678,  sec.  3 ; source  of  L.  1882,  ch.  410,  secs.  812, 

813,  814 282 

sec.  5 ; see  L.  1882,  ch.  410,  secs.  815,  816 283 

sec.  6 ; see  L.  1882,  ch.  410,  sec.  812  282 

sec.  7 ; see  L.  1882,  ch.  410,  sec.  814 283 

sec.  8 103 

secs.  18,  19 ; see  L.  1882,  ch.  410,  sec.  817 283 

sec.  11 ; see  L.  1882,  ch.  410,  sec.  819 285 

sec.  10 ; see  L.  1882,  ch.  410,  sec.  820  286 

sec.  20 ; see  L.  1882,  ch.  410,  sec.  821  286 

secs.  12,  13 ; see  L.  1882,  ch.  410,  sec.  828  291 

sec.  17 ; superseded  by  L.  1861,  ch.  308,  p.  702,  sec.  1 308 

sec.  20 ; see  L.  1882,  ch.  410,  sec.  1118  306,  315 

Laws  1859,  ch.  302 323 

Laws  1859,  ch.  302,  p.  678 ; repealed  by  L.  1881,  ch.  537,  p.  720  308 

See  L.  1857,  ch.  677,  Yol.  2,  p.  497  307 

Laws  1859,  ch.  311,  p.  698 36 

Laws  1859,  ch.  312,  sec.  1,  p.  702 7,  153,  155 

secs.  8,  9,  13 154 

secs.  14, 156 

Laws  1859,  ch.  312,  sec.  15 ; added  to  such  act  by  L.  1873,  ch.  327 ; and 

amended  by  L.  1874,  ch.  351 ; L.  1880,  ch.  80 ; L.  1884,  ch.  435 156 

Laws  1859,  ch.  312,  p.  702;  amended  by  L.  1873,  ch.  327,  sec.  1,  and 

repealed  by  L.  1876,  ch.  49,  sec.  3,  p.  40 158 

Laws  1859,  ch.  388 117 

Laws  1860,  ch.  209,  p.  352 ; amending  L.  1855,  ch.  427,  sec.  65 191 

Laws  1860,  ch.  316 52 

Laws  1860,  ch.  506,  p.  1005 48 

Laws  1860,  ch.  510,  sec.  30,  p.  1032  ; sec.  23,  p.  1026  ; repealing  L.  1857,  ch. 

446,  p.  896,  sec.  22. 307 

Laws  1861,  ch.  118,  p.  212 48 

Laws  1861,  ch.  143,  sec.  87 ; amended  by  L.  1869,  ch.  267,  sec.  5 138 

Laws  1861,  ch.  223,  p.  540 48 

Laws  1861,  ch.  283,  p.  645,  sec.  6 ; see  L.  1882,  ch.  410,  sec.  830 291 

Laws  1861,  ch.  308,  p.  702,  sec.  1 ; superseding  L.  1859,  ch.  302,  p,  648, 

sec.  17 308 

Laws  1861,  ch.  313,  sec.  13,  p.  735 48 

Laws  1862,  ch.  63,  sec.  21 ; amending  L.  1854,  ch.  384,  tit.  4,  sec.  21 137 

Laws  1862,  ch.  152,  p.  319 ; repealing  L.  1843,  ch.  230,  p.  314 ; art.  2,  secs. 

18,  19,  20,  21 307 

Laws  1862,  ch.  163,  p.  329,  sec.  2 ; see  L.  1882,  ch.  410,  sec.  829 291 

Laws  1862,  ch.  163,  p.  329,  secs.  2 and  3 ; source  of  L.  1882,  ch.  410,  secs. 


Laws  1862,  ch.  244,  p.  442;  amending  1 B.  S.,  part  1,  ch.  20,  title  17, 


p.  703,  secs.  1,  2,  4,  5,  7,  12-14 359 


CONSTITUTIONAL  PROVISIONS  CITED. 


lxxxr 


PAGE. 

Laws  1862,  ch.  253 18 

Laws  1862,  ch.  285  ; repealed  by  L.  1870,  ch.  280,  p.  615 195 

Laws  1862,  ch.  285,  sec.  2,  p.  481 199 

Laws  1862,  ch.  300,  sec.  5,  p.  509;  amending  L.  1853,  ch.  463,  sec.  15, 

p.  893  227 

Laws  1862,  ch.  453,  p.  819,  sec.  1 ; see  L.  1882,  ch.  410,  sec.  825 289 

Laws  1863,  ch.  108,  p.  166 308 

Laws  1863,  ch.  124,  p.  125 ; superseded  by  L.  1873,  ch.  335,  p.  484 ; repealed 

by  L.  1881,  ch.  537,  p.  720,  sec.  1 310 

Laws  1863,  ch.  176 91 

Laws  1863,  ch.  227,  p.  407,  sec.  2 308 

Laws  1863,  ch.  240,  p.  435 314 

Laws  1863,  ch.  240 ; repealed  by  L.  1882,  ch.  402,  sec.  1 88 

Laws  1863,  ch.  378  ; amending  L.  1849,  ch.  388  362 

Laws  1863,  ch.  378,  secs.  5,  6 ; amending  L.  1847,  ch.  172  ; L.  1849,  ch.  388. . 266 

268 

Laws  1863,  ch.  378,  sec.  8 ; amending  L.  1853,  ch.  433,  p.  828  266 

Laws  1863,  ch.  393,  p.  638,  sec.  5 ; modifying  sec.  2 of  L.  1855,  ch.  427, 

p.  781 180 

Laws  1863,  ch.  444,  p.  758 ; amending  2 R.  S.,  1223,  sec.  25  243 

Laws  1864,  ch.  4,  p.  3,  sec.  3 ; see  L.  1882,  ch,  410,  sec.  824,  subd.  10 288 

Laws  1864,  ch.  94 91 

Laws  1864,  ch.  117,  p.  201 ; amending  L.  1847,  ch.  209,  p.  214 277 

Laws  1864,  ch.  197,  p.  387  ; amended  by  L.  1878,  ch.  228,  p.  285 148,  360 

Laws  1864,  ch.  277,  sec.  61,  p.  670;  see  L.  1840,  ch.  387,  p.  336 198 

Laws  1864,  ch.  395,  p.  894;  amending  2 R.  S.,  1224,  sec.  31 244 

Laws  1864,  ch.  555,  title  9,  sec.  13,  subd.  5,  p.  1276 48 

Laws  1864,  ch.  555,  p.  1211 ; repealing  L.  1847,  ch.  480,  p.  683 268 

Laws  1864,  ch.  555,  p.  1211,  tit.  II.,  sec.  13,  subd.  4,  as  amended  by  L.  1867, 

ch.  406,  p.  964,  sec.  2,  as  amended  by  L.  1887,  ch.  592,  p.  805  251 

Tit.  III.,  sec.  1,  as  amended  by  L.  1867,  ch.  406,  p.  964, [sec.  3 251 

Tit.  III.,  sec.  2;  tit.  III.,  sec.  3,  as  amended  by  L.  1875,  ch.  567, 

• p.  638;  tit.  III.,  sec.  4,  as  amended  by  L.  1867,  ch.  406,  p.  964 252 

Tit.  VII.,  sec.  12,  as  amended  by  L.  1867,  ch.  406,  p.  967,  sec.  7 ; tit. 
VII.,  sec.  12,  as  amended  by  L.  1881,  ch.  492,  p.  667,  sec.  2 ; tit.  VII., 
sec.  12,  as  amended  by  L.  1886,  ch.  655,  p.  937,  sec.  1 ; tit.  VII.,  sec. 

16,  as  amended  by  L.  1867,  ch.  406,  p.  964;  tit.  VII.,  sec.  16,  as 

amended  by  L.  1875,  ch.  567,  p.  638 ; L.  1881,  ch.  692,  p.  857  252 

Tit.  VII.,  sec.  18,  as  amended  by  L.  1867,  ch.  406,  sec.  9,  p.  964; 
tit.  VII.,  sec.  18,  as  amended  by  L.  1881,  ch.  528,  p.  706;  tit.  VII., 

sec.  18,  as  amended  by  L.  1883,  ch.  294,  p.  345  254 

Tit.  VII.,  sec.  19,  amended  by  L.  1867,  ch.  406,  sec.  9,  p.  964;  tit. 
VII.,  sec.  19,  amended  by  L.  1881,  ch.  528,  p.  706;  tit.  VII.,  sec.  19, 
see  L.  1883,  ch.  294;  tit.  VII.,  sec.  19.  see  L.  1875,  ch.  567,  p.  638; 
tit.  VII.,  sec.  39,  amended  by  L.  1881,  ch.  528,  p.  706,  sec.  3;  tit. 
VII.,  sec.  39,  amended  by  L.  1884,  ch.  413,  p.  491 ; tit.  VII.,  sec.  42, 
amended  by  L.  1867,  ch.  406,  p.  964;  title  VII.,  sec.  49,  subds.  3,  4; 
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tit.  VII.,  sec.  4:9,  subd.  10,  amended  by  L.  1888,  ch.  331,  p.  582, 
sec.  10;  tit.  VII.,  sec.  49,  subd.  14,  amended  by  L.  1888,  ch. 

331,  p.  582,  sec.  11 ; tit.  VII.,  secs.  49  and  50,  amended  by  L.  1867, 
ch.  406,  p.  969,  secs.  13,  14;  tit.  VII.,  secs.  49  and  50,  amended 
by  L.  1875,  ch.  567,  p.  638;  tit.  VII.,  secs.  49  and  50,  amended  by 


L.  1879,  ch.  264,  p.  340,  tit.  VII.,  secs.  49  and  50,  amended  by  L. 

1887,  ch.  335,  p.  418 .^ . . . 255 

Tit.  VII.,  sec.  51 ; tit.  VII.,  sec.  65 256 

Tit.  VII.,  sec.  66,  amended  by  L.  1865,  ch.  647,  p.  1337,  sec.  12;  tit. 
VII.,  sec.  66,  amended  by  L.  1867,  ch.  406,  p.  964,  sec.  17 ; tit.  VII., 


Tit.  VII,  sec.  66 ; amended  by  L.  1881,  ch.  223 260 

Tit.  VII.,  secs.  67,  68 260 

Tit.  VII.,  sec.  69;  amended  by  L.  1875,  ch.  567,  p.  643,  sec.  21 260 

Tit.  VII.,  secs.  70-74 ; tit.  VII.,  sec.  75,  amended  by  L.  1865,  ch.  647, 
p.  1337,  sec.  13 ; tit.  VII.,  sec.  75,  amended  by  L.  1875,  ch.  567,  p.  638, 
sec.  22;  tit.  VII.,  sec.  75,  amended  by  L.  1883,  ch.  250,  p.  282;  tit. 
VII.,  sec.  76 261 


Laws  1864,  ch.  555,  tit.  VII.,  sec.  77,  amended  byL.  1880,  ch.  455,  p.  657 ; 
tit.  VII.,  sec.  77,  amended  by  L.  1887,  ch.  333,  p.  417 ; tit.  VII.,  sec.  78, 
amended  by  L.  1865,  ch.  647,  p.  1337,  sec.  14;  tit.  VII.,  sec.  78, 
amended  by  L.  1875,  ch.  567,  p.  638,  sec.  23 ; tit.  VII.,  sec.  78, 
amended  by  L.  1883,  ch.  250,  p.  282;  tit.  VII.,  secs.  79,  80;  tit.  VII., 
sec.  81,  amended  by  L.  1867,  ch.  406,  p.  973,  sec.  18;  tit.  VII., 

sec.  82 262 

Laws  1864,  ch.  555,  p.  1211  (and  1266  and  1273);  tit.  VII.,  sec.  82,  amended 
by  L.  1867,  ch.  406,  p.  974,  sec.  19;  tit.  VII.,  sec.  83,  amended  by  L. 
1875,  ch.  567,  sec.  24;  tit.  VII.,  sec.  83,  amended  by  L.  1887,  ch.  334;. 
tit.  VII.,  sec.  84,  amended  by  L.  1871,  ch.  359;  tit.  VII.,  sec.  84; 
amended  by  L.  1877,  ch.  33,  p.  36,  sec.  1 ; tit.  VII.,  sec.  85,  amended 


by  L.  1867,  ch.  406,  p.  974,  sec.  20 263 

Tit.  VII.,  sec.  86,  amended  by  L.  1867,  ch.  406,  p.  974,  sec.  21 ; tit. 

VII.,  sec.  86,  amended  by  L.  1875,  ch.  567,  p.  644,  sec.  25 264 

Tit.  VII.,  sec.  87,  amended  by  L.  1867,  ch.  406,  p.  975,  sec.  22;  tit. 
VII.,  secs.  88,  89,  90,  see  L.  1887,  ch.  333,  p.  417,  sec.  2 ; tit.  VII.,  sec. 

91,  added  by  L.  1887,  ch.  334;  tit.  VIII.,  sec.  1,  amended  by  L.  1875, 

ch,  567,  p.  645,  sec.  26 265 

Tit.  IX.,  sec.  7,  amended  by  L.  1877,  ch.  161,  p.  169 ; tit.  IX.,  sec.  8, 
amended  by  L.  1885,  ch.  411,  p.  714,  sec.  12 ; tit.  IX.,  sec.  9,  amended 

by  L.  1883,  ch.  413,  p.  586,  sec.  11 ; tit.  IX.,  sec.  10 266 

Laws  1864,  ch.  555,  p.  1273;  tit.  IX.,  sec.  10,  amended  by  L.  1888,  ch.  27, 
p.  22 ; amending  L.  1884,  ch.  49,  p.  50,  sec.  3,  and  L.  1886,  ch.  595,  p. 

853;  tit.  IX.,  secs.  11,  15,  16,  17;  tit.  XII.,  sec.  2;  tit.  XIII.,  sec.  7, 

amended  by  L.  1878,  ch.  174,  p.  198;  tit.  XIII.,  sec.  8 267 

Tit.  XIII. , secs.  9, 10,  amended  by  L.  1871,  ch.  746,  p.  1729 ; tit.  XIII. , 


Laws  1864,  ch.  583,  sec.  1,  p.  1338;  amending  L.  1847,  ch.  480,  sec.  85, 
p.  683,  as  amended  by  L.  1858,  ch.  200,  sec.  1,  p.  320 269 
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Laws  1864,  ch.  583,  p.  1339,  secs.  2,  3;  amending  L.  1847,  ch.  480, 


p.  683  153 

Laws  1865,  ch.  69,  p.  94;  repealed  by  L.  1881,  ch.  537,  p.  720 310 

Laws  1865,  ch.  70,  p.  95,  superseded  by  L.  1873,  ch.  335,  p.  484 83 

Laws  1865,  ch.  97 ; repealed  by  L.  1882,  ch.  402,  sec.  1 88 

Laws  1865,  ch.  97,  sec..  10 84,  85 

Laws  1865,  ch.  200,  p.  330 360 

Laws  1865,  ch.  314,  p.  525 360 

Laws  1865,  ch.  442,  p.  801 ; amending  L.  1858,  ch.  103,  p.  200  245 

Laws  1865,  ch.  453,  p.  818,  secs.  1,  2,  3 123,  124 

Laws  1865,  ch.  453;  amended  by  L.  1868,  ch.  575  (adding  sec.  4) 144 

Laws  1865,  ch.  522,  p.  929;  amending  2 R.  S.,  1233,  secs.  47,  50;  2 R.  S., 

1234,  sec.  m. 245 

Laws  1865,  ch.  522,  p.  929  ; amended  by  L.  1870,  ch.  461,  p.  1031  245 

Laws  1865,  ch.  523,  p.  932 48 


Laws  1865,  ch.  612,  sec.  146,  p.  1265 ; repealing  L.  1854,  ch.  398,  sec.  15, 


p.  1044 * 71 

L.  1865,  ch.  647,  p.  1337;  amending  L.  1864,  ch.  555,  p.  1211,  tit.  VII., 

sec.  66  ’. 259 

Laws  1865,  ch.  647,  sec.  75 261 

sec.  78 262 

Laws  1865,  ch.  689,  p.  1398 51 

Laws  1865,  ch.  694 28 

as  amended  by  L.  1875,  ch.  60 227,  228 

Laws  1865,  ch.  721 351 

Laws  1865,  ch.  791,  p.  1771 ; see  L.  1869,  ch.  593.  j 239 

Laws  1866,  ch.  136,  p.  250 51 

Laws  1866,  ch.  143,  p.  302  ; amended  by  L.  1887,  ch.  284,  p.  355 219 

Laws  1866,  ch.  171,  p.  345. . .’ 51 

Laws  1866,  ch.  273,  p.  613,  secs.  6,  7,  11 53,  56,  57 

Laws  1866,  ch.  324,  p.  779 ; see  L.  1882,  ch.  410,  sec.  824,  subd.  3 288 

Laws  1866,  ch.  350,  p.  793,  sec.  7 ; see  L.  1882,  ch.  410,  sec.  824,  subd.  9 288 

Laws  1866,  ch.  502,  p.  1108 ; see  L.  1882,  ch.  410,  sec.  361 282 

Laws  1866,  ch.  528,  p.  1139;  amending  L.  1855,  ch.  427,  tit.  I.,  sec.  25. . . 184 

Laws  1866,  ch.  546,  sec.  33 71 

Lawrs  1866,  ch.  547 34 

Laws  1866,  ch.  595,  p.  1272  360 

Laws  1866,  ch.  633,  p.  1367 *. 224 

Laws  1866,  ch.  647,  sec.  3.  p.  1397 348 

Laws  1866,  ch.  647,  p.  1390,  sec.  3 ; see  L.  1882,  ch.  410,  sec.  824,  subd.  11 289 

Laws  1866,  ch.  690;  repealed  by  L.  1870,  ch.  662 194 

Laws  1866,  ch.  761 80,  81,  83,  85 

Laws  1866,  ch.  761,  p.  1647 ; amended  by  L.  1867,  ch.  861 ; repealed  by 

L.  1875,  ch.  371,  sec.  56 ; L.  1882,  ch.  402,  sec.  1 88,  90 

Laws  1866,  ch.  770,  p.  1663 246 

Laws  1866,  ch.  800,  p.  1749,  sec.  4 270 

Laws  1866,  ch.  820,  p.  1824 186 

sec.  1 ‘ 200 
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Laws  1866,  ch.  825,  p.  1848,  sec.  1 105,  220,  224,  226,  237 

Laws  1866,  ch.  825 ; see  2 R.  S.,  1038,  sec.  16 105 

amending  L.  1853,  ch.  463,  sec.  15,  p.  893 227 

Laws  1866,  ch.  862,  p.  1994 48 

Laws  1866,  ch.  864,  p.  1996 308 

Laws  1866,  ch.  876,  p.  2056 • 31 

Laws  1867,  ch.  32,  p.  64,  repealed  by  L.  1875,  ch.  371,  sec.  56 218 

Laws  1867,  ch.  122,  p.  197,  sec.  3 ; see  L.  1882,  ch.  410,  sec.  824,  subd.  13 289 

Laws  1867,  ch.  256 24 

Laws  1867,  ch.  287,  p.  540 ; repealed  by  L.  1881,  ch.  537,  p.  720,  sec.  1 310 

Laws  1867,  ch.  334,  secs.  1,  2,  3,  7,  8,  9 308 

superseded  by  L.  1873,  ch.  335,  p.  484,  sec.  87  308 

Laws  1867,  ch.  334,  p.  750 ; see  L.  1882,  ch.  410,  vol.  2,  p.  1,  secs.  2,  3,  4,  5, 

6,  10,  11,  12 308 

sec.  11 294 

Laws  1867,  ch.  334,  p.  750,  secs.  3,  4,  5,  6,  10,  11 ; see  L.  1882,  ch.  410, 

secs.  859,  860,  861,  863 .• 295 

Laws  1867,  ch.  361,  p.  817 345 

Laws  1867,  ch.  361,  sec.  1 ; amended  by  L.  1879,  ch.  446,  p.  497 168 

Laws  1867,  ch.  361,  p.  817,  sec.  1 ; amended  by  L.  1881,  ch.  640,  p.  881 168 

Laws  1867,  ch.  406,  sec.  9;  amended  by  L.  1881,  ch.  528,  p.  706  254,  255 

Laws  1867,  ch.  406,  p.  964,  sec.  2 ; amending  L.  1864,  ch.  555,  p.  1211,  tit. 

II.,  sec.  13,  amended  by  L.  1887,  ch.  592,  p.  805 251 

amending  L.  1864,  ch.  555,  tit.  III.,  secs.  1,  4 252 

amending  L.  1864,  ch.  555,  tit.  VII,  secs.  12,  16 252 

amending  L.  1864,  ch.  555,  tit.  VII.,  sec.  18 254 

amending  L.  1864,  ch.  555,  tit.  VII.,  sec.  19;  amending  L.  1864,  ch. 

555,  tit.  VII ; secs.  13, 14 ; secs.  42,  49,  50  255 

sec.  17,  amending  L.  1864,  ch.  555,  tit.  VII.,  sec.  66  259 

sec.  18,  amending  L.  1864,  ch.  555,  tit.  VII.,  sec.  81 262 

sec.  19,  amending  L.  1864,  ch.  555,  tit.  VII.,  sec.  82;  sec.  20,  amend- 
ing L.  1864,  ch.  555,  tit.  VII;  sec.  85 263 

sec.  21,  amending  L.  1864,  ch.  555,  tit.  VII.,  sec.  86  264 

sec.  22,  amending  L.  1864,  ch.  555,  tit.  VII.,  sec.  87  265 

secs.  26-27 270 

Laws  1867,  ch.  410,  p.  981 ; amending  L.  1859,  ch.  302,  p.  678 286,  308 

Laws  1867,  ch.  410,  p.  981 ; secs.  1,  2,  3,  7-9 ; repealed  by  L.  1881,  ch.  537, 

p.  720  308 

Laws  1867,  ch.  410,  p.  981 ; sec.  5 ; see  L.  1882,  ch.  410,  sec.  818 285 

Laws  1867,  ch.  489 67 

Laws  1867,  ch.  516,  p.  1399 53 

Laws  1867,  ch.  664,  p.  1707;  amended  by  L.  1873,  ch.  525,  p.  826 347 

Laws  1867,  ch.  670,  p.  1712;  repealed  by  L.  1873,  ch.  760,  p.  1156 308 

Laws  1867,  ch.  694 ; amended  by  L.  1884,  ch.  414,  p.  491,  and  by  L.  1885, 

ch.  340,  p.  583,  sec.  12 271 

Laws  1867,  ch.  760,  p.  1725 48 

Laws  1867,  ch.  858,  sec.  10 335 

Laws  1867,  ch,  861,  p.  2165 ; amending  L.  1866,  ch.  761,  p.  1647,  sec.  7 ; 
repealed  by  L 1875,  ch.  371,  sec.  56 ; L.  1882,  ch.  402,  sec.  1 11,  90  91 
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Laws  1867,  ch.  938,  p.  2323 314,  338 

Laws  1867,  ch.  962  ,p.  2461 224 

Laws  1868,  ch.  15,  p.  14,  sec.  7 ; see  L.  1882,  ch.  410,  sec.  824,  subd.  10 288 

Laws  1868,  ch.  106 34 

Laws  1868,  ch.  141 91 

Laws  1868,  ch.  257,  p.  528 18 

Laws  1868,  ch.  258,  sec.  4,  p.  529 ; see  L.  1882,  ch.  410,  sec.  824,  subd.  7. . . . 288 

Laws  1868,  ch.  468,  p.  980 ; see  L.  1882,  ch.  410,  sec.  824,  subd.  12 289 

Laws  1868,  ch.  575,  p.  1192;  amending  L.  1865,  ch.  453,  p.  818 144 

Laws  1868,  ch.  577 42 

Laws  1868,  ch.  791,  sec.  3;  see  L.  1869,  ch.  593,  p.  1419 239 

Laws  1868,  ch.  791,  sec.  4 ; amended  by  L.  1870,  ch.  451,  p.  1031 ; amend- 


ing 2 R.  S.,  1233,  sec.  47. 


245 

Laws  1868,  ch.  853,  p.  2007 ; repealed  by  L.  1870,  ch.  383,  sec.  10 ; L.  1873, 

ch.  335,  p.  484,  sec.  119 ; L.  1881,  ch.  537,  p.  720,  sec.  1 309 

Laws  1868,  ch.  854,  p.  2025,  sec.  1 ; amended  by  L.  1879,  ch.  351,  p.  429, 

Sec.  1 309 

Laws  1868,  ch.  855,  secs.  2,  3,  4 67 

Laws  1869,  ch.  131,  p.  238 ; as  amended  by  L.  1872,  ch.  274,  p.  734 247 

Laws  1869,  ch.  267,  sec.  5;  amending  L.  1861,  ch.  143,  sec.  87 138 

Laws  1869,  ch.  322,  p.  701 ; amended  by  L.  1870,  ch.  595,  p.  1363 247 

Laws  1869,  ch.  593,  p.  1419;  see  L.  1865,  ch.  791,  p.  1771,  sec.  3 239 

Laws  1869,  ch.  789,  p.  1854;  source  of  L,  1882,  ch.  410,  sec.  824,  subd.  13. . 289 
Laws  1869,  ch.  855,  p.  2056  * as  amended  by  L.  1874,  ch.  270,  p.  326 ; L. 

1882,  ch.  250,  p.  304 145 

Laws  1869,  ch.  855,  p.  2056;  amended  by  L.  1885,  ch.  326,  p.  549 145,  346 

Laws  1869,  ch.  855,  p.  2056,  sec.  5 ; as  amended  by  L.  1885,  ch.  326,  p.  549; 

L.  1884,  ch.  141,  p.  153 ; amended  by  L.  1871,  ch.  695,  p.  1525,  which 

amended  sec.  5 ; see  L.  1886,  ch.  306,  p.  490  145,  342,  346,  347,  348,  349 

Laws  1869,  ch.  859,  p.  2070 ; amending  L.  1855,  ch.  327,  sec.  1 '. . 170 

Laws  1869,  ch.  875 31 

Laws  1869,  ch.  875,  sec.  2,  p.  2115;  see  L.  1882,  ch.  410,  sec.  824 22,  309 

Laws  1869,  ch.  898,  p.  2264,  sec.  3 ; source  L.  1882,  ch.  410,  secs. 

815-816 283 

Laws  1869,  ch.  898,  p.  2264,  secs  1,  2,  superseded  by  L.  1873,  ch.  335,  p. 

484;  repealed  by  L.  1881,  ch.  537,  p.  720 309 

Laws  1869,  ch.  907,  p.  2303  313,  355,  356,  358 

Laws  1869,  ch.  907,  sec.  4,  p.  2303  150 

Laws  1870,  ch.  59,  p.  1365  ; amending  L.  1849,  ch.  194,  sec.  4 150 

Laws  1870,  ch.  80,  sec.  247 ; continuing  L.  1845,  ch.  69,  p.  53 362 

Laws  1870,  ch.  80,  sec.  253 ; repealed  by  L.  1875,  ch.  223,  sec.  59  23,  72 

Laws  1870,  ch.  137,  p.  366  ; repealing  L.  1857,  ch.  446,  p.  896,  sec.  7 307 

repealed  by  L.  1873,  ch.  335,  art.  16,  sec.  119,  p.  484 ; L.  1881,  ch.  537, 

sec.  1,  p.  720 309 

Laws  1870,  ch.  139 ; amended  by  L.  1877,  ch.  402 320 

Laws  1870,  ch.  248,  p.  565 ; see  L.  1882,  ch.  410,  sec.  424,  subd.  9 288 

Laws  1870,  ch.  253,  p.  570;  see  L.  1882,  ch.  410*  sec.  824,  subd.  8 288 

Laws  1870,  ch.  280,  p.615  ; amending  L.  1855,  ch.  427,  secs.  77,  81, 82 . .193, 195,  200 
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Laws  1870,  ck.  280,  p.  615;  repealing  L.  1862,  ch.  285 195 

Laws  1870,  ch.  291,  tit.  3,  sec.  13  ; amended  by  L.  1883,  ck.  90,  p.  76 272,  273 

Laws  1870,  ck.  291,  tit.  3,  sec.  16 ; amended  by  L.  1876,  ck.  317,  p.  307 273 

Laws  1870,  ch.  291,  tit.  4,  sec.  3;  amended  by  L.  1885,  ch.  192,  p.  354 273 

Laws  1870,  ch.  291,  tit.  4,  secs.  2,  4,  5 273 

Laws  1870,  ck.  291,  tit.  4,  sec.  4;  amended  by  L.  1884,  ck.  131,  p.  133, 

sec.  1 273 

Laws  1870,  ch.  291,  tit.  4,  sec.  6 ; amended  by  L.  1871,  ck.  870,  p.  1972,  and 

L.  1880,  ck.  422,  p.  610 274 

Laws  1870,  ch.  291,  tit.  4,  sec.  6 ; amended  by  L.  1875,  ck.  570,  p.  650 274 

Laws  1870,  ck.  291,  tit.  4,  sec.  7 ; amended  by  L.  1879,  ck.  129,  p.  175 274 

Laws  1870,  ch.  291,  tit.  3,  sec.  4,  p.  658;  amended  by  L.  1880,  ck.  422, 

p.  610 274 

Laws  1870-,  ch.  291,  tit  6,  secs.  5,  6 274 

Laws  1870,  ch.  291,  tit.  6,  secs.  1-5 275 

Laws  1870,  ch.  291,  tit.  6,  sec.  5 ; amended  by  L.  1881,  ck.  249,  p.  355. . 275,  276 

Laws  1870,  ck.  291,  tit.  6,  secs.  6-9 ' 276 

Laws  1870,  ck.  291,  tit.  7,  sec.  1 277 

Laws  1870,  ch.  291,  tit.  8,  secs.  5,  10 277 

Laws  1870,  ch.  291,  tit.  8,  sec.  27;  amended  by  L.  1885,  ch.  450,  p.  759 277 

Laws  1870,  ch.  291,  tit.  8,  sec.  32,  p.  704 ; repealing  L.  1847,  ch.  426, 

p.  532  27. 

Laws  1870,  ch.  291,  p.  688,  tit.  4,  sec  5 ; amended  by  L.  1884,  ch.  131,  p. 

133,  sec.  2 273 

Laws  1870,  ch.  297  224 

Laws  1870,  ch.  325,  p.  757 ; secs.  1,  2 330 

secs.  3,  4 ; see  L.  1886,  ch.  306  331 

Laws  1870,  ch.  357,  p.  819 48 

Laws  1870,  ch.  36 1,  amending  L.  1849,  ch.  194,  p.  293 ; amended 

by  L.  1873,  ch.  119,  p.  202  150,  341 

Laws  1870,  ch.  382,  p.  875,  sec.  8 ; see  L.  1882,  ch.  410,  sec.  822  287 

Laws  1870,  ch.  383,  sec.  49 32 

Laws  1870,  ch.  383,  p.  881;  repealed  by  L.  1873,  ch.  335,  p.  484;  L.  1881, 

ch.  537,  p.  720,  sec.  1 309 

Laws  1870,  ch.  461,  p.  1031 ; amending  2 B.  S.,  1233,  sec.  47 245 

Laws  1870,  ch.  461 ; amending  L.  1868,  ch.  791,  sec.  4,  p.  1771  245 

Laws  1870,  ch.  506,  p.  1147,  secs.  1-5;  see  L.  1885,  ch.  411,  p.  714 140,  171 

Laws  1870,  ch.  519,  tit.  5,  sec.  22 166 

Laws  1870,  ch.  519,  tit.  7,  secs.  1,  23,  36 334 

Laws  1870,  ch.  595,  p.  1363;  amending  L.  1869,  ch.  322,  p.  701  245,  247 

Laws  1870,  ch.  597;  repealed  by  L.  1880,  ch.  336,  p.  500 150 

Laws  1870,  ch.  662;  repealing  L.  1866,  ch.  690 194 

Laws  1870,  ch.  717,  p.  720,  sec.  2 ; amended  by  L.  1874,  ch.  258,  p.  313 163 

Laws  1871,  ch.  52,  p.  77 C60 

Laws  1871,  ch.  95,  p.  210,  sec.  18 74,  125 

Laws  1871,  ch.  171,  p.  337 248 

Laws  1871,  ch.  176,  sec.  8 * 273 
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Laws  1871,  ch.  205  24 

Laws  1871,  ch.  249,  p.  502;  see  L.  1882,  ch.  410,  sec.  824,  subd.  2 288 

Laws  1871,  ch.  287,  p.  265 ; amending  2 R.  S.,  sec.  4 ; repealed  by  L.  1872, 

ch.  355,  p.  875  Ill,  112 

Laws  1871,  ch.  359,  p.  712 ; amending  L.  1864,  ch.  555,  tit.  7,  sec.  84 ; L. 

1886,  ch.  292  263 

Laws  1871,  ch.  381,  p.  741,  secs.  2,  19 ; see  L.  1882,  ch.  410,  secs.  844,  846, 

847  292 

sec.  2 ; see  L.  1882,  ch.  410,  sec.  853  '. 293 

Laws  1871,  ch.  381 ; see  L.  1882,  ch.  410,  sec.  915 295 

secs.  3,  5,  6,  8,  9,  10,  22 ; see  L.  1882,  ch.  410,  secs.  926,  927,  928,  929,  930, 

931 297,  298,  299 

secs.  11,  12 ; see  L.  1882,  ch.  410,  secs.  932,  934  300 

sec.  4 ; see  L.  1882,  ch.  410,  sec.  941 303 

sec.  13;  see  L.  1882,  ch.  410,  sec.  943  304 

secs.  14-17 ; see  L.  1882,  ch.  410,  secs.  944,  945,  946,  947  304 

secs.  7,  18 ; see  L.  1882,  ch.  410,  secs.  949,  950. 305 

secs.  20,  21 ; see  L.  1882,  ch.  410,  secs.  953,  954  306 

Laws  1871,  ch.  3S1,  sec.  23,  p.  750 ; repealing  L.  1850,  ch.  121,  p.191,  sec.  34,  293 

Laws  1871,  ch.  381,  p.  740,  sec.  18 ; see  L.  1882,  ch.  410,  sec.  949  305 

sec.  7 ; see  L.  1882,  ch.  410,  sec.  950  305 

sec.  21 ; lee  L.  1882,  ch.  410,  sec.  953  306 

sec.  22 ; see  L.  1882,  ch.  410,  sec.  954  306 

Laws  1871,  ch.  381,  p.  740 ; repealing  L.  1843,  ch.  230,  p.  314,  art.  2,  secs. 

7,  8,  9 ; L.  1843,  ch.  230,  p.  314,  art.  3,  secs.  1,  2,  4-9,  20-24, 26, 49 ; L.  1853, 

ch.  579,  p.  1065 307 

Laws  1871,  ch.  381,  p.  740,  sec.  23 ; repealing  L.  1840,  ch.  326,  p.  247 ; L. 
1843,  ch.  230,  p.  314 ; L.  1843,  ch.  235,  p.  288,  secs.  1-4 ; L.  1853,  ch.  579,  p. 

1065,  sec.  2 307 

Laws  1871,  ch.  381,  p.  740  and  sec.  3 296 

Laws  1871,  ch.  461,  tit.  6,  sec.  6 123 

Laws  1871,  ch.  573,  p.  1229 ; see  L.  1882,  ch.  410,  secs.  831,  832  291 

Laws  1871,  ch.  629 320 

Laws  1871,  ch.  695,  p.  1525,  sec.  5;  amending  L.  1869,  ch.  855,  p.  2056 342 

Laws  1871,  ch.  695 339 

Laws  1871,  ch.  695,  p.  1525 ; amending  L.  1869,  ch.  855,  p.  2056,  sec.  5, 

p.  2058  346,  347,  348,  349 

Laws  1871,  ch.  695,  p.  1525 ; amended  by  L.  1884,  ch.  141,  p.  153,  amended 

by  L.  1885,  ch.  326 346 

Laws  1871,  ch.  695,  p.  1525;  amending  L.  1869,  ch.  855,  p.  2056 145 

Laws  1871,  ch.  746,  p.  1729 ; amending  L.  1864,  ch.  555,  tit.  13,  secs.  9,  10,  268 

Laws  1871,  ch.  870,  p.  1972;  amending  L.  1870,  ch.  291,  tit.  4,  sec.  6 274 

Laws  1871,  ch.  870,  p.  1972;  amended  by  L.  1880,  ch.  422,  p.  610 274 

Laws  1871,  ch.  888,  sec.  7,  p.  2025 10 

sec.  2,  p.  2022 221 

secs.  3 and  7 222 

Laws  1871,  ch.  925 .* 196 

Laws  1872,  ch.  35 ; repealing  1 R.  S.,  389,  sec.  4 112 
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Laws  1872,  ch.  96,  p.  237 ; see  L.  1882,  ch.  410,  sec.  824,  subd.  1 288 

Laws  1872,  ch.  Ill,  p.  257 48 

Laws  1872,  ch.  161,  p.  467 354,  355,  356,  357,  358 

amended  by  L.  1879,  ch.  526,  p.  578 ; L.  1880,  ch.  435,  p.  620 ; L.  1881, 

ch.  531,  p.  709 352-354 

Laws  1872,  ch.  161,  p.  467 ; see  L.  1887,  ch.  673 352-354 

Laws  1872,  ch.  161,  p.  467,  sec.  1 ; see  Code  Civil  Procedure,  sec.  1925 355 

Laws  1872,  ch.  274,  p.  704;  amending  L.  1869,  ch.  131,  p.  238 247 

Laws  1872,  ch.  355  ; repealing  1 R.  S.,  389,  sec.  4,  and  see  L.  1871,  ch.  287  . . 112 

Laws  1872,  ch.  355,  p,  875 ; repealing  L.  1871,  ch.  287,  p.  265  Ill,  112 

Laws  1872,  ch.  387 47 

Laws  1872,  ch.  533,  p.  1224,  sec.  5 48 

Laws  1872,  ch.  734 37 

Laws  1872,  ch.  771 31 

Laws  1873,  ch.  119 22,  25,  111,  339 

Laws  1873,  ch.  119,  p.  202 ; amending  L.  1870,  ch.  361 150 

Laws  1873,  ch.  119,  p.  202,  secs.  1, 4,  16 ; amending  L.  1870,  ch.  361,  sec.  1 ; 

amending  L.  1849,  ch.  194,  sec.  1,  p.  293 150,  341 

Laws  1873,  ch.  119,  p.  202,  sec.  1 Ill 

amending  and  adding  to  L.  1849,  ch.  194,  sec.  4 150,  341 

Laws  1873,  ch.  119,  p.  202,  sec.  1 ; amending  L.  1849,  ch.  194,  sec.  4;  as 

amended  by  L.  1870,  ch.  361,  sec.  1 150,  341 

Laws  1873,  ch.  120,  p.  202 ; supplementing  L.  1855,  ch.  427 200 

Laws  1873,  ch.  195,  p.  314 48 

Laws  1873,  ch.  325,  p.  826;  amending  L.  1867,  ch.  664,  p.  1707 347 

Laws  1873,  ch.  327,  p.  464 '. 160 

Laws  1873,  ch.  327 ; supplementing  L.  1859,  ch.  312 156 

Laws  1873,  ch.  327,  p.  464;  amending  L.  1859,  ch.  312,  sec.  15 158 

amended  by  L.  1874,  ch.  351,  p.  464;  L.  1880,  ch.  80,  p.  192 156 

Laws  1873,  ch.  335,  p.  484;  superseding  L.  1831,  ch.  119,  p.  164 310 

See,  also,  L.  1849,  ch.  383,  p.  541,  secs.  18-28 ; sec.  33  superseding 

L.  1853,  ch.  579,  p.  1065,  sec.  2 307 

See,  also,  L.  1867,  ch.  410,  p.  981 308 

Laws  1873,  ch.  335,  p.  484;  superseding  L.  1831,  ch.  119;  see  L.  1867,  ch. 

410 308 

Laws  1873,  ch.  335,  p.  484,  art.  2,  sec.  18 ; see  L.  1882,  ch.  410,  sec.  81. ... . 281 

superseding  L.  1863,  ch.  124,  p.  125 310 

repealing  L.  1870,  ch.  137,  p.  366 ; L.  1857,  ch.  446,  p.  846,  sec.  7 ; see 

L.  1881,  ch.  537,  sec.  1,  p.  17 309 

Laws  1873,  ch.  335,  p.  488,  sec.  28 ; see  L.  1843,  ch.  230,  p.  314 ; L.  1882,  ch. 

410,  secs.  835-840 29 

Laws  1873,  ch.  335,  p.  484;  superseding  L.  1851,  ch.  386,  p.  734 310 

also  L.  1867,  ch.  334,  p.  750  308 

Laws  1873,  ch.  335,  p.  484 ; repealing  L.  1843,  ch.  230,  p.  314,  art.  1,  secs. 

1,  2,  3,  5 307 

L.  1851,  ch.  386,  p.  734,  sec.  40 310 

Laws  1873,  ch.  335,  sec.  75 ; L.  1869,  ch.  898,  p.  2264,  secs.  1,  2 ; repealed 
by  L.  1881,  ch.  537,  p.  720  308,  309 
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Laws  1873,  ch.  335,  p.  484,  sec.  87 ; see  L.  1882,  ch.  410,  sec.  822 287 

Laws  1873,  ch.  335,  p.  484,  sec.  112 286 

Laws  1873,  ch.  335,  p.  484;  repealing  L.  1870,  ch.  383,  sec.  10 309 

Laws  1873,  ch.  335,  art.  16,  sec.  119 ; repealing  L.  1868,  ch.  853,  p.  2007 ; 

L.  1870,  ch.  137,  p.  366  309 

sec.  112 ; see  L.  1882,  ch.  412,  secs.  212-214 282 

Laws  1873,  ch.  348,  p.  532;  see  L.  1882,  ch.  410,  sec.  824,  subd.  6 288 

Laws  1873,  ch.  348,  p.  328 ; amending  2 R.  S.,  1230,  sec.  2 244 

Laws  1873,  ch.  395,  sec.  3 ; amended  by  L.  1874,  ch.  169,  p.  188  246 

Laws  1873,  ch.  395,  sec.  2 ; amended  by  L.  1875,  ch.  341,  p.  332 246 

Laws  1873,  ch.  395,  sec.  6;  as  amended  by  L.  1881,  ch.  644,  p.  886 247 

Laws  1873,  ch.  395 ; repealing  R.  S.,  part  1,  tit.  1,  ch.  16,  arts.  2 and  3. . . 246 

Laws  1873,  ch.  397 ; amended  by  L.  1879,  ch.  250,  p.  327 57 

Laws  1873,  ch.  525,  p.  826;  amending  L.  1867,  ch.  664,  p.  1707 347 

Laws  1873,  ch.  613,  p.  928,  sec.  13 ; see  L.  1882,  ch.  410,  secs.  815-816 283 

sec.  7 ; amended  by  L.  1874,  ch.  329,  p.  432,  sec.  7 ; see  L.  1882,  ch.  410, 

sec.  930  299 

sec.  7 ; amended  by  L.  1874,  ch.  329,  sec.  1 ; see  L.  1882,  ch.  410, 

sec.  933 300 

Laws  1873,  ch.  756,  p.  1121,  sec.  4 ; see  L.  1882,  ch.  410,  secs.  212-214 282 

Laws  1873,  ch.  758,  p.  1128,  sec.  3 ; see  L.  1882,  ch.  410,  sec.  817 288 

Laws  1873,  ch.  760,  p.  1156 181 

modifying  sec.  2 of  L.  1855,  ch.  427,  p.  781 180 

Laws  1873,  ch.  760,  p.  1156;  repealing  L.  1867,  ch.  670,  p.  1712 308 

Laws  1873,  ch.  767,  p.  1171 ; amending  L.  1843,  ch.  230,  p.  314 ; see  L.  1882, 

ch.  410,  secs.  835-840 291 

Laws  1873,  ch.  809,  p.  1213 ; amending  L.  1846,  ch.  327,  secs.  1 to  3,  2-7 21 

150,  151 

Laws  1873,  ch.  863,  title  8,  secs.  18-20,  p.  1323  344 

Laws  1874,  ch.  49,  p.  74 48 

Laws  1874,  ch.  143 ; amended  by  L.  1886,  ch.  592,  p.  828 215 

Laws  1874,  ch.  169,  p.  188 ; amending  L.  1870,  ch.  395,  sec.  3 247 

Laws  1874,  ch.  258,  p.  313 ; amending  L.  1870,  ch.  717,  p.  720,  sec.  2 163 

Laws  1874,  ch.  270 ; amended  by  L.  1882,  ch.  250,  p.  304 145 

Laws  1874,  ch.  270,  p.  326;  amending  L.  1869,  ch.  855,  p.  145 , 145 

Laws  1874,  ch.  296 179 

Laws  1874,  ch.  324,  p.  403 ; repealed  by  L.  1882,  ch.  402,  sec.  1,  subd.  32, 

p.  574 V 218 

Laws  1874,  ch.  329,  p.  432,  sec.  17 ; see  L.  1882,  ch.  410,  secs.  815,  816 283 

sec.  7 ; see  L.  1882,  ch.  410,  sec.  930 299 

sec.  1 ; see  L.  1882,  ch.  410,  sec.  933 300 

amending  L.  1873,  ch.  613,  p.  928,  sec.  7 . : 283,  299,  300 

Laws  1874,  ch.  345,  sec.  1 ; amended  by  L.  1875,  ch.  197,  p.  176 279 

Laws  1874,  ch.  351 ; amending  L.  1859,  ch.  312,  sec.  15 156 

Laws  1874,  ch.  351,  p.  454;  amended  by  L.  1880,  ch.  80,  p.  192 157,  158 

Laws  1874,  ch.  430 219' 

Laws  1874,  ch,  432,  p.  551 48 

Laws  1874,  ch.  446,  p.  564,  tit.  1,  art.  1,  secs.  15,  16 ; amended  by  L.  1880, 
ch.  164,  p.  264 362: 
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. 288 


Laws  1874,  ch.  446,  art.  2,  secs.  22,  23,  25-27,  32 

tit.  3,  secs.  30-33  

tit.  4,  secs.  5-7,  10 

Laws  1874,  ch.  514,  p.  703 ; amending  L.  1864,  ch.  555,  tit.  12,  sec.  9, 10 
Laws  1874,  ch.  650,  p.  915;  see  L.  1882,  ch.  410,  sec.  824,  subd.  5. 

Laws  1875,  ch.  60,  p.  54 227,  228 

amending  L.  1865,  ch.  694,  p.  1408,  and  L.  1853,  ch.  463,  sec.  15,  p.  893. . 227 
Laws  1875,  ch.  181,  p.  157,  sec.  1 ; amended  by  L.  1885,  ch.  211,  p.  370 ; 
amended  by  L.  1886,  ch.  497,  p.  728 ; sec.  2,  amended  by  L.  1879,  ch. 

86,  p.  134 ; amended  by  L.  1885,  ch.  170,  p.  309 ; sec.  8,  amended  by 

L.  1881,  ch.  175,  p.  220;  secs.  13, 15,  16,  21 279 

Laws  1875,  ch.  196,  p.  175. 247 

Laws  1875,  ch.  197,  p.  176  ^amending  L.  1874,  ch.  345,  sec.  1 279 

Laws  1875,  ch.  223,  sec.  59 ; repealing  L.  1870,  ch.  80,  sec.  253  23,  72 

Laws  1875,  ch.  341,  p.  329 ; amending  L.  1873,  ch.  395,  sec.  2 246 

Laws  1875,  ch.  371,  sec.  56,  p.  432  ; repealing  L.  1866,  ch.  761,  p.  1647,  sec  7 ; 

repealed  by  L.  1882,  ch.  402,  sec.  1 90 

amending  L.  1857,  ch.  136,  p.  268  218 

Laws  1875,  ch.  371,  sec.  56;  repealing  L.  1867,  ch.  861 90 

Laws  1875,  ch.  371,  sec.  56,  p.  432 ; repealing  L.  1867,  ch.  32,  p.  64 218 

Laws  1875,  ch.  465 ; amended  by  L.  1876,  ch.  359,  p.  335,  and  L.  1886,  ch. 

604,  p.  861 ; see  L.  1878,  ch.  138,  p.  147  226 

Laws  1875,  ch.  466,  p.  533 ; see  L.  1882,  ch.  410,  sec.  824,  subd.  4 288 

Laws  1875,  ch.  474,  p.  539 ; amending  L.  1845,  ch.  180,  p.  183 176 

Laws  1875,  ch.  482,  p.  556 ; amended  by  L.  1876,  ch.  257,  p.  253 ; L.  1876,  ch. 

258,  p.  255 ; L.  1878,  ch.  77,  p.  85 ; L.  1878,  ch.  132,  p.  144 ; L.  1878,  ch. 

239,  p.  295 ; L.  1878,  ch.  285,  p.  381 ; L.  1878,  ch.  287,  p.  382 ; L.  1879,  ch. 

364,  p.  435 ; L.  1880,  ch.  175,  p.  296 ; L.  1880,  ch.  320,  p.  464 ; L.  1880, 
ch.  504,  p.  714 ; L.  1880,  ch.  512,  p.  722 ; L.  1881,  ch.  97,  p.  129 ; L.  1881, 
ch.  129,  p.  174;  L.  1881,  ch.  439,  p.  598;  L.  1881,  ch.  554,  p.  794;  L. 
1881,  ch.  570,  p.  811 ; L.  1882,  ch.  60,  p.  57 ; L.  1885,  ch.  439,  p.  751 ; 

L.  1885,  ch.  451,  p.  760 ; L.  1886,  ch.  126,  p.  285  145 

Laws  1875,  ch.  482,  p.  556,  sec.  1,  subds.  13,  14  and  25 148,  360 

Laws  1875,  ch.  502,  p.  583 48 

Laws  1875,  ch.  525,  p.  826;  amending  L.  1867,  ch.  664,  p.  1707 347 

Laws  1875,  ch.  563 47 

Laws  1875,  ch.  567,  p.  638;  amending  L.  1864,  ch.  555,  p.  1211,  Tit.  III., 

sec.  3;  tit.  VII.,  sec.  16 252 

also  L.  1864,  ch.  555,  p.  1211,  Tit.  VII.,  secs.  19,  49,  50 255 

also  L.  1864,  ch.  555,  p.  1211,  Tit.  VII.,  sec.  66 259 

also  L.  1864,  ch.  555,  p.  1211,  Tit.  VII.,  secs.  69,  75  261 

also  L.  1864,  ch.  555,  p.  1211,  Tit.  VII.,  sec.  78 262 

also  L.  1864,  ch.  555,  p.  1211,  Tit.  VII.,  sec.  83 263 

also  L.  1864,  ch.  555,  p.  1211,  Tit.  VII.,  sec.  86 264 

also  L.  1864,  ch.  555,  p.  1211,  Tit.  VIII.,  sec.  1 265 

Laws  1875,  ch.  570,  p.  650 ; amending  L.  1870,  ch.  291,  tit.  4,  sec.  6 274 

Laws  1875,  ch.  572,  p.  651,  secs.  1,  2,  3 201 

Laws  1876,  ch.  49,  p.  40.  secs.  1,  2,  3 158,  159 

repealing  L.  1873,  ch.  327,  sec.  1 ; amending  L.  1859,  ch.  312 158 
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Laws  1876,  ch.  96,  p.  77 ; amending  L.  1817,  ch.  182 : amended  by  L.  1853, 

ch.  401,  p.  629 L5,  176 

Laws  1876,  ch.  101,  p.  80 ; amending  L.  1855,  ch.  427,  sec.  5,  p.  782 182 

Laws  1876,  ch.  147,  p.  Ill,  sec.  12 48 

Laws  1S76,  ch.  257,  sec.  1,  subd.  4 ; amended  by  L.  1878,  ch.  77,  p.  85 ; L. 

1881,  ch.  439,  p.  598  145 

Laws  1876,  ch.  257,  sec.  1,  subd.  5 ; amended  by  L.  1880,  ch.  320,  p.  464. . 115 

Laws  1876,  ch.  257,  sec.  1,  subd.  6 ; amended  by  L.  1882,  eh.  60,  p.  57 115 

Laws  1876,  ch.  257,  p.  253,  sec.  2 ; amending  L.  1875,  ch.  482,  sec.  8 145 

Laws  1876,  ch.  258,  p.  255;  amending  L.  1875,  ch.  482,  sec.  1,  part  8 145 

Laws  1876,  ch.  317,  p.  307 ; amending  L.  1870,  ch.  291,  tit.  3,  sec.  16 273 

Laws  1876,  ch.  348,  p.  328 246 

amending  2 R.  S.,  1230,  ch.  16,  sec.  32  (part  1,  tit.  1,  art.  3) 244 

Laws  1876,  ch.  359,  p.  335 ; amending  L.  1875,  ch.  465 ; amended  by  L. 

1886,  ch.  604,  p.  861 226 

Laws  1876,  ch.  373,  secs.  1,  2,  3 and  4 ; amended  by  L.  1881,  ch.  461,  p.  626 ; 

.and  by  L.  1882,  ch.  289,  p.  354  248 

Laws  1876,  ch.  446 219 

Laws  1877,  ch.  33,  p.  36 ; amending  L.  1864,  ch.  555,  tit.  7,  art.  1,  sec.  84. . 263 

Laws  1877,  ch.  64 224 

Laws  1877,  ch.  161,  p.  169 ; amending  L.  1864,  ch.  555,  tit.  9,  sec.  7 266 

Laws  1877,  ch.  197,  p.  216;  amending  2 R.  S.,  1233,  sec.  50  245 

Laws  1877,  ch.  344,  sec.  1 ; amended  by  L.  1878,  ch.  44,  p.  50 247 

Laws  1877,  ch.  402 ; amending  L.  1870,  ch.  139  320 

Laws  1877,  ch.  417,  sec.  1 ; repealing  L.  1850,  ch.  260 54 

Laws  1878,  ch.  44,  p.  50 ; amending  L.  1877,  ch.  344,  sec.  1 247 

Laws  1878,  ch.  49,  p.  55 ; added  to  by  L.  1886,  ch.  291,  p.  468 ; and  amended 

by  L.  1887,  ch.  504,  p.  635 247 

Laws  1878,  ch.  77,  p.  85 ; amending  L.  1876,  ch.  257,  sec.  1,  subd.  4 145 

Laws  1878,  ch.  81,  p.  89,  sec.  2 ; amending  L.  1851,  ch.  225,  p.  439,  sec.  2. . 289 
Laws  1878,  ch.  132,  p.  144 ; amending  L.  1875,  ch.  482,  sec.  1,  subd.  25  ...  148 
Laws  1878,  ch.  138,  p.  147  ; amending  L.  1875,  ch.  465,  sec.  3 ; see 

L.  1886 145 

ch.  604,  p.  861 226 

Laws  1878,  ch.  152,  p.  160 ; amending  2 R.  S.,  989,  part  I,  oil.  XIII.,  Tit.  II, 

art.  1,  sec.  2 109 

Laws  1878,  ch.  152,  p.  160 ; amending  L.  1855,  ch.  427,  secs.  9, 16, 17, 18, 19,  183 

also  L.  1855,  ch.  427,  secs.  20,  21,  27  184 

also  L.  1855,  ch.  427,  sec.  33 186 

also  L.  1855,  ch.  427,  sec.  34 187 

also  L.  1855,  ch.  427,  secs.  37,  38 188 

also  L.  1855,  ch.  427,  secs,  41,  48 189 

also  L.  1855,  ch.  427,  sec.  86 195 

Laws  1878,  ch.  174,  p.  198 ; amending  L,  1864,  ch.  555,  Tit.  XIII.,  sec.  7 267 

Laws  1878,  ch.  191,  p.  237 ; amending  subdivision  2 of  2 R.  S.,  982,  part 

I.,  ch.  XIII.,  Tit.  I.,  sec.  4;  repealed  by  L.  1878,  ch.  191,  p.  237 47 

Laws  1878,  ch.  203,  p.  247,  sec.  36 104 

Laws  1878,  ch.  228,  p.  285;  amending  L.  18S4,  ch.  197,  p.  387 148,  360 

Laws  1878,  ch.  239,  p.  295 ; amending  L.  1875,  ch.  482,  p.  556 145 
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Laws  1878,  ch.  285,  p.  381 ; L.  1878,  oh.  287,  p.  382 ; amending  L.  1875,  ch. 

482,  p.  55C 145 

Laws  1878,  ch.  377,  p.  456,  sec.  1 ; amended  by  L.  1879,  ch.  67,  p.  113 249 

Laws  1878,  ch.  383,  p.  461 ; see  L.  1882,  ch.  410,  secs.  212-214 282 

L.  1882,  ch.  410,  sec.  829 291 

Laws  1879,  ch.  33,  p.  32,  sec.  5 ; see  L.  1882  ch.  410 48 

Laws'1879,  ch.  67,  p.  113;  amending  L.  1878,  ch.  379,  p.  456 249 

Laws  1879,  ch.  86,  p.  134;  amending  L.  1875,  ch.  181,  p.  157 279 

Laws  1879,  ch.  89,  p.  136  224,  225 

see  L.  1882,  ch.  410,  sec.  532;  L.  1887,  ch.  431,  sec.  1,  p.  534 224 

Laws  1879,  ch.  129,  p.  175 ; amending  L.  1870,  ch.  291,  tit.  4,  by  adding 

sec.  7 274 

Laws  1879,  ch.  140,  p.  181 ; repealing  L.  1878,  ch.  191,  p.  237 47 

Laws  1879,  ch.  229 33 

Laws  1879,  ch.  250,  p.  327,  sec.  1 ; amending  L.  1873,  ch.  397. . , 57 

Laws  1879,  ch.  264,  p.  340;  amending  L.  1864,  ch.  555,  p.  1211,  Tit.  YU., 

secs.  49,  50  255 

Laws  1879,  ch.  310,  p.  397,  secs.  1,  2,  3 57,  58 

Laws  1879,  ch.  338,  p.  32,  sec.  5 48 

Laws  1879,  ch.  351,  p.  429;  amending  L.  1868,  ch.  854,  p.  2025 309 

Laws  1879,  ch.  364 ; amending  L.  1875,  ch.  482,  p.  556  145 

amended  by  L.  1880,  ch.  320,  p.  464 145 

Laws  1879,  ch.  440,  p.  493 58 

Laws  1879,  ch.  446,  p.  497 ; amending  L.  1867,  ch.  361,  sec.  1 168 

Laws  1879,  ch.  492,  p.  537;  amending  L.  1853,  ch.  69,  p.  97 176,  177 

Laws  1879,  ch.  526,  p.  578 ; amended  by  L.  1880,  ch.  435,  p.  620 ; see  L. 

1872,  ch.  161,  p.  467 352-354 

Laws  1880,  ch.  15,  p.  94,  sec.  4 48 

Laws  1880,  ch.  68,  sec  8 335 

Laws  1880,  ch.  69,  p.  175 48 

Laws  1880,  ch.  80,  p.  192 ; amending  L.  1859,  ch.  312,  sec.  15 ; L.  1873, 


ch.  327 156 

also  L.  1874,  ch.  351,  sec.  5 157,  158 

Laws  1880,  ch.  140 ; repealed  by  L.  1882,  ch.  402,  sec.  1 88 

Laws  1880,  ch.  164,  p.  286 ; amending  L.  1874,  ch.  446,  p.  564,  tit.  1,  art.  1, 

secs.  15, 16 362 

Laws  1880,  ch.  175,  p.  296 ; amending  L.  1875,  ch.  482,  p.  556 145 

Laws  1880,  ch.  245,  sec.  1,  subd.  17,  p.  369 ; repealing  L.  1840,  ch.  386,  p. 

327 198 

Laws  1880,  ch.  269,  sec.  1 319 

sec.  2 321 

secs.  3,  4 322 

secs.  5,  6 324 

secs.  7,  8 325 

sec.  8,  as  amended  by  L.  1887,  ch.  342 325 

sec.  9 326 

sec.  10 327 

Laws  1880,  ch.  269,  p.  402 ; see  Code  Civil  Procedure,  sec.  2143.  .15, 78, 100,  128 
286,  311,  317,  319,  320,  321,  322,  323,  324,  325,  326,  327 
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Laws  1880,  ch.  305,  p.  446 ; amended  by  L.  1884,  ch.  470  247 

Laws  1880,  ch.  308,  p.  449;  amending  R.  S.,  Parti,  ch.  16,  tit.  1,  art.  1, 

secs.  13,  35,  38,  39,  40 247 

Laws  1880,  ch.  320,  p.  464;  amending  L.  1875,  ch.  482,  sec.  1,  subd.  5 ; as 

amended  by  L.  1876,  ch.  257,  and  by  L.  1879,  ch.  364 145 

Laws  1880,  ch.  336,  p.  500;  supplementing  L.  1849,  ch.  194 150 

Laws  1880,  ch.  336,  p.  500 ; repealing  L.  1870,  ch.  597,  p.  1365 150 

Laws  1880,  ch.  339 333 

Laws  1880,  ch.  422,  p.  610;  amending  L.  1871,  ch.  870 274 

Laws  1880,  ch.  422,  p.  610,  sec.  1 ; amending  L.  1870,  ch.  291,  tit.  3,  sec.  4, 

p.  658 274 

Laws  1880,  ch.  435,  p.  620;  repealed  by  L.  1881,  ch.  531,  sec.  2,  and 

amending  L.  1879,  ch.  526 ; amending  L.  1872,  ch.  161  352-354 

Laws  1880,  ch.  448,  p.  652,  sec.  1 169 

Laws  1880,  ch.  455,  p.  651 ; amending  L.  1864,  ch.  555,  sec.  77 261 


Laws  1880,  ch.  504,  p.  714 ; L.  1880,  ch.  512,  p.  722 ; amending  L.  1875,  ch. 


482,  p.  556 145 

Laws  1880,  ch.  512,  p.  722 ; amending  L.  1875,  ch.  484 145 

Laws  1880,  ch.  521,  p.  729,  sec.  5 ; amended  by  L.  1882,  ch.  410,  sec.  189. . 284 
Laws  1880,  ch.  534,  p.  754 ; repealed  by  L.  1887,  ch.  699,  p.  907 ; L.  1887, 

ch.  700,  p.  907 215 

Laws  1880,  ch.  542,  p.  763;  see  L.  1886,  ch.  679. 12,  77,  79,  124,  204,  208 

Laws  1880,  ch.  542,  p.  763  ; amended  by  L.  1881,  ch.  361,  p.  506. . .202,  203,  206 

207,  209,  210,  211,  225 

also  amended  by  L.  1882,  ch.  151,  p.  186 202,  207,  208 

also  amended  by  L.  1885,  ch.  359,  p.  608  202,  206 

added  to  by  L.  1885,  ch.  501,  p.  858  .202,  211,  212,  213,  214,  215 

Laws  1880,  ch.  552;  see  L.  1881,  ch.  522,  p.  700,  and  L.  1886,  ch.  316, 


p.  507 75 

Laws  1880,  ch.  552,  p.  806,  sec.  1 ; amended  by  L.  1882,  ch.  410,  sec.  137. . 281 

Laws  1880,  ch.  595,  p.  853 ; amended  by  L.  1884,  ch.  496,  p.  50,  sec.  3 4 

Laws  1880,  ch.  596  79,  81,  83,  87,  88,  334 

Laws  1880,  ch.  596,  vol.  1,  p.  888 ; repealed  by  L.  1882,  ch.  402,  sec.  1 ; 

but  saved  in  part  by  L.  1882,  ch.  469,  sec.  316 80 

Laws  1880,  ch.  596,  sec.  3 ; amended  by  L.  1881,  ch.  477  86 

Laws  1881,  ch.  13 33 

Laws  1881,  ch.  33,  p.  32;  see  L.  1882,  ch.  410,  secs.  843,  844,  845,  853,  918. . 292 


293,  296 

Laws  1881,  ch.  50,  p.  89;  see  L.  1882,  ch.  410,  sec.  824,  subd.  15 289 

Laws  1881,  ch.  97,  p.  129;  Laws  1881,  ch.  129,  p.  174;  amending  L.  1875, 

ch.  482,  p.  556 145 

Laws  1881,  ch.  129,  p.  174 ; amending  L.  1875,  ch.  482  145 

Laws  1881,  ch.  175,  p.  220 ; amending  L.  1875,  ch.  181,  p.  157 279 

Laws  1881,  ch.  203 ; amended  by  L.  1883,  ch.  247 ; L.  1884,  ch.  319 ; L.  1885, 

ch.  34,  p.  101 362 

Laws  1881,  ch.  223,  p.  333 ; amending  L.  1864,  ch.  555,  sec.  66  260 

Laws  1881,  ch.  249,  p.  355 ; amending  L.  1870,  ch.  291,  tit.  6,  sec.  5 . . . 275,  276 
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Laws  1881,  ch.  264,  p.  375,  as  amended  by  L.  1885,  ch.  160,  p.  299 ; amend- 
ing L.  1881,  ch.  264,  p.  375;  L.  1873,  ch.  119,  p.  202;  L.  1870,  ch.  361, 


p.  831 ; L.  1849,  ch.  194,  p.  294  150 

Laws  1881,  ch.  271 80 

Laws  1881,  ch.  293,  p.  398;  amending  2 K.  S.,  981,  part  I,  ch.  XIII., 

tit.  1 44 

Laws  1881,  ch.  332,  p.  454  .210,  215 

see  L.  1881,  ch.  361,  amending  L.  1880,  ch.  540,  sec.  8 210 

Laws  1881,  ch.  353,  p.  477  278 

Laws  1881,  ch.  361,  p.  481  12,  77,  81, 102,  204,  205 

Laws  1881,  ch.  361,  p.  481 ; amending  L.  1880,  ch.  542,  p.  763  202 

Laws  1881,  ch.  361,  p.  481 ; repealing  in  part  L.  1853,  ch.  471 102 

sec.  7 105 

Laws  1881,  ch.  361,  p.  481 211 

sec.  8 228 

Laws  1881,  ch.  402,  p.  545 ; amending  L.  1855,  ch.  427,  secs.  43,  44,  45,  50, 

68 .’ 189,  193 

Laws  1881,  ch.  427 25 

Laws  1881,  ch.  432 25 

Laws  1881,  ch.  433,  p.  591,  sec.  1 10,  74 

Laws  1881,  ch.  439,  p.  .598;  amending  L.  1875,  ch.  482,  sec.  1,  subd.  3,  4. . 145 

Laws  1881,  ch.  464,  p.  626;  amending  L.  1876,  ch.  373,  secs.  1,  3 and  4; 

amended  by  L.  1882,  ch.  289,  p.  354 248 

Laws  1881,  ch.  468,  p.  630,  sec.  13. 105 

Laws  1881,  ch.  477  83,  88 

Laws  1881,  ch.  488,  p.  660  251 

Laws  1881,  ch.  492,  p.  667 ; amending  L.  1864,  ch.  555,  p.  1211,  Tit.  VII., 

sec.  12 252 

Laws  1881,  ch.  503,  p.  677,  sec.  1 ; repealing  L.  1816,  ch.  160,  p.  172,  and 

L.  1830,  ch.  2,  p.  3 306 

Laws  1881,  ch.  522,  p.  700;  see  L.  1886,  ch.  316,  p.  507,  sec.  3 75 

Laws  1881,  ch.  528 254,  255 

Laws  1881,  ch.  528,  which  amended  L.  1864,  ch.  555,  secs.  18,  19,  39,  as 
amended  by  L.  1867,  ch.  406,  and  L.  1875,  ch.  567,  was  itself  amended 

byL.  1883,  ch.  294,  p.  345 254,  255 

Laws  1881,  ch.  531,  p.  709,  sec.  1 ; amended  by  L.  1887,  ch.  673,  p.  855 352 

356,  357,  358 


Laws  1881,  ch.  531,  p.  709;  repealing  L.  1880,  ch.  435,  p.  620,  which 
amended  L.  1879,  ch.  526,  p.  578  ; L.  1872,  ch.  161,  p.  467 ; L.  1887,  ch.  673,  352 

353,  354 

Laws  1881,  ch.  537,  p.  745,  sec.  1 ; repealing  L.  1830,  ch.  307,  p.  365 ; L. 


1835,  ch.  67,  p.  56;  L.  1839,  ch.  170,  p.  143;  L.  1839,  ch.  209,  p.  182 306 

repealing  L.  1840,  ch.  326,  p.  247 ; L.  1842,  ch,  218,  p.  266 ; L.  1843, 
ch.  230,  p.  314;  L.  1843,  ch.  235,  secs.  1-4,  p.  288;  L.  1857,  ch.  446,  p. 

896,  sec.  7;  L.  1857,  ch.  677,  vol.  2,  p.  497  307,  309 

repealing  L.  1859,  ch.  302,  p.  678;  amended  by  L.  1867,  ch.  410, 

p.  981 308 

repealing  L.  1868,  ch.  853,  p.  2007 ; L.  1869,  ch.  898,  p.  226-1 ; L.  1870, 
ch.  137,  p.  366 ; L.  1870,  ch.  383,  p.  881 309 
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Laws  1881,  ch.  537;  repealing  L.  1831,  ch.  119,  p.  164;  L.  1842,  ch.  150, 
p.  184 ; L.  1843,  ch.  216,  p.  290 ; L.  1847,  ch.  74,  p.  82 ; L.  1848,  ch.  128, 
p.  209,  sec.  2 ; L.  1863,  ch.  124,  p.  125 ; L.  1865,  ch.  69,  p.  94 ; L.  1867,  ch. 

287,  p.  540  310 

repealing  L.  1873,  ch.  335,  p.  844 308,  310 

Laws  1881,  ch.  554,  p.  794;  L.  1881,  ch.  570,  p.  811 ; amending  L.  1875,  ch. 

482,  p.  556 145 

Laws  1881,  ch.  570 ; amending  L.  1875,  ch.  482 145 

Laws  1881,  ch.  597 10 

Laws  1881,  ch.  640,  p.  881 ; amending  L.  1867,  ch.  361,  p.  817,  sec.  1. . .168,  169 

Laws  1881,  ch.  644,  p.  886 ; amending  L.  1873,  ch.  395,  sec.  6 247 

Laws  1881,  ch.  675,  p.  912,  sec.  1 ; amended  by  L.  1882,  ch.  319,  p.  383 ; 

L.  1885,  ch.  533,  p.  900 270 

secs.  2,  3,  4 271 

Laws  1881,  ch.  692,  p.  857 ; see  L.  1864,  ch.  555,  tit.  3,  sec.  16 252 

Laws  1881,  ch.  700,  p.  935 247 

Laws  1882,  ch.  60,  p.  57 ; amending  L.  1875,  ch.  482,  sec.  1,  subd.  6 ; as 

amended  by  L.  1876,  ch.  257 145 

Laws  1882,  ch.  151  14,  202,  211 

amending  L.  1880,  ch.  542,  p.  763 202 

Laws  1882,  ch.  196 149 

Laws  1882,  ch.  226,  p.  279 279 

Laws  1882,  ch.  250,  p.  304 ; amending  L.  1869,  ch.  855,  sec.  1 ; as  amended 

by  L.  1874,  ch.  260 145 

Laws  1882,  ch.  287 33 

Laws  1882,  ch.  289,  p.  354;  amending  L.  1876,  ch.  373,  secs.  1,  3,  4,  which 

is  amended  by  L.  1881,  ch.  464,  p.  626  248 

Laws  1882,  ch.  315,  sec.  13 210 

Laws  1882,  ch.  319,  p.  383 ; amending  L.  1881,  ch.  675,  p.  912 271 

Laws  1882,  ch.  344,  sec.  7 327 

Laws  1882,  ch.  363 139 

Laws  1882,  ch.  371,  p.  525,  sec.  1 221 

Laws  1882,  ch.  383,  p.  538,  sec.  18 335 

Laws  1882,  ch.  402,  sec.  1 ; repealing  L.  1847,  ch.  419 88 

also  repealing  L.  1863,  ch.  240  88 

also  repealing  L.  1865,  ch.  97 88 

also  repealing  L.  1866,  ch.  761 ; L.  1867,  ch.  861 88,  90 

also  repealing  L.  1875,  ch.  371,  subd.  32,  p.  574;  repealing  L.  1874, 

ch.  324,  p.  403 88,  90,  218 

also  repealing  L.  1880,  ch.  596  80,  87 

also  repealing  L.  1881,  ch.  477 ; L.  1880,  ch.  140 88 

Laws  1882,  ch.  409,  embodies  L.  1880,  ch.  596;  repealed  by  L.  1882,  ch. 

402,  sec.  1 87 

Laws  1882,  ch.  409,  p.  581,  sec.  320  63 

sec.  312 81 

secs.  324,  321,  322  217 

secs.  323,  327 ...  218 

Laws  1882,  ch.  409,  p.  581,  sec.  316;  supplemental  to  L.  1880,  ch.  596 80 
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Laws  1882,  ch.  409,  p.  581,  secs.  325,  326;  see  2 R.  S.,  982,  Part  I,  ch.  13, 

tit.  I,  sec.  4,  subd.  6 67 

sec.  312 ; see  L.  1865,  ch.  97 ; L.  1866,  ch.  761 ; L.  1880,  ch.  596 ; L.  1881, 

ch.  477 83 

secs.  314,  317,  318 86 

sec.  313 86 

secs.  314,  315,  318,  319 87 

Laws  1882,  ch.  410 48,  51 

secs.  2-6,  10-12 ; see  L.  1867,  ch.  334 308 

note  on  L.  1882,  ch.  410,  vol.  2,  p.  1 ; L.  1882,  ch.  410,  secs.  81,  137, 

189,  as  amended  by  L.  1873,  ch.  335,  p.  484,  art.  2,  sec.  18 ; L.  1880, 

ch.  552,  p.  806,  sec.  1 ; L.  1880,  ch.  521,  p.  729,  sec.  5 281 

secs.  212,  214 ; see,  also,  L.  1862,  ch.  163,  p.  329,  secs.  2,  3 ; see,  also, 

L.  1873,  ch.  335,  p.  484,  sec.  112 ; see,  also,  L.  1873,  ch.'  756,  p.  1121, 
sec.  4 ; see,  also,  L.  1878,  ch.  383,  p.  461,  sec.  2 ; sec.  361,  see,  also,  L. 
1866,  ch.  502,  p.  1108,  sec.  1 ; sec.  672,  amended  by  L.  1885,  ch.  530, 
p.  898 ; sec.  812,  see,  also,  L.  1859,  ch.  302,  p.  678,  sec.  6 ; sec.  813, 
see,  also,  L.  1859,  ch.  302,  p.  678,  sec.  3 ; sec.  814,  see,  also,  L.  1859, 

ch.  302,  p.  678,  sec.  7 282 

sec.  522;  see  L.  1843,  ch.  235,  p.  288,  secs.  1-4 327 

sec.  522 ; amending  L.  1857,  ch.  548,  sec.  1,  p.  170 ; L.  1858,  ch.  255, 

p.  405  10,  222,  223,  224 

secs.  523,  524,  525,  526,  527,  528,  529,  530 ; see  L.  1857,  ch.  548 223 

sec.  531,  see  L.  1857,  ch.  548,  amended  by  L.  1887,  ch.  431,  p.  534.  .223,  224 
sec.  532;  see  L.  1879,  ch.  89,  p.  136;  L.  1849,  ch.  178,  p.  239;  L.  1866, 
ch.  633,  p.  1367;  L.  1866,  ch.  825,  p.  1848;  L.  1867,  ch.  962,  p.  2461 ; 

L.  1870,  ch.  297;  L.  1887,  ch.  431,  p.  534 ; 224 

secs.  815,  816 ; see,  also,  L.  1859,  ch.  302,  p.  678,  sec.  5 ; secs.  815,  816, 
see,  also,  L.  1869,  ch.  898,  p.  2264,  sec.  3 ; L.  1873,  ch.  613,  p.  928,  sec. 

13 ; L.  1874,  ch.  329,  p.  432,  sec.  17 ; sec.  817,  see,  also,  L.  1873,  ch. 

758,  p.  1128,  sec.  3 ; sec.  817,  see,  also,  L.  1859,  ch.  302,  p.  678,  secs.  8, 9,  283 
sec.  818 ; see,  also,  L.  1867,  ch.  410,  p.  981,  sec.  5 ; sec.  819,  see,  also,  L. 
1859,  ch.  302,  p.  678,  sec.  11 ; sec.  820,  see,  also,  L.  1859,  ch,  302,  p. 

678,  sec.  10 285 

sec.  821 ; see,  also,  L.  1859,  ch.  302,  p.  678,  sec.  20 ; sec.  821,  amended 

by  L.  1885,  ch.  311,  p.  537,  sec.  2 .286 

sec.  822 ; amended  by  L.  1883,  ch.  276,  p.  310,  sec.  5 ; see,  also,  L.  1870, 

ch.  382,  p.  875,  sec.  8 ; see,  also,  L.  1873,  ch.  335,  p.  484,  sec.  87 282 

287,  288 

sec.  824,  subd.  1 ; see,  also,  L.  1872,  ch.  96,  p.  237,  amended  by  L. 
1884,  ch.  85,  p.  81 ; sec.  824,  subd.  2,  see,  also,  L.  1871,  ch.  249,  p.  502 ; 
sec.  824,  subd.  3,  see,  also,  L.  1866,  ch.  324,  p.  779 ; sec.  824,  subd. 

4,  see,  also,  L.  1875,  ch.  466,  p.  533,  sec.  1 ; sec.  824,  subd.  5,  see  L. 
1874,  ch.  650,  p.  915 ; sec.  824,  subd.  6,  see  L.  1873,  ch.  348,  p.  532 ; 
sec.  824,  subd.  7,  see  L.  1868,  ch.  258,  p.  529,  sec.  4;  sec.  824,  subd. 

8,  see  L.  1870,  ch.  253,  p.  570 ; sec.  824,  subd.  8,  see  L.  1856,  ch.  8, 
p.  15 ; sec.  824,  subd.  8,  see  L.  1885,  ch.  311,  p.  537 ; sec.  824,  subd. 

9,  see  L.  1866,  ch.  350,  p.  793,  sec.  7 ; sec.  824,  subd.  9,  see  L.  1870, 
ch.  248,  p.  565;  sec.  824,  subd.  10,  see  L.  1864,  ch.  4,  p.  3,  sec.  3; 
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sec.  824,  subd.  10,  see  L.  1868,  ch.  15,  p.  14,  sec.  7 ; sec.  824,  subd. 

10,  see  L.  1859,  ch.  279,  p.  641,  sec.  11 ; sec.  824,  subd.  10,  see  L. 
1830,  ch.  53,  p.  39,  sec.  5 ; sec.  824,  subd.  10,  see  L.  1852,  ch.  22,  p. 

22,  sec.  1 ; sec.  824,  subd.  10,  see  L.  1849,  ch.  1,  p.  3,  sec.  9 ; sec.  824, 
subd.  10,  see  L.  1854,  ch.  351,  p.  729,  sec.  2 ; sec.  824,  subd.  10, 

see  L.  1859,  ch.  235,  p.  502,  sec.  7 288 

sec.  824,  subd.  11,  see  L.  1866,  ch.  647,  p.  1396,  sec.  3 ; sec.  824,  subd. 

12,  see  L.  1868,  ch.  468,  p.  980,  sec.  2 ; sec.  824,  subd.  13,  see  L. 
1867,  ch.  122,  p.  197,  sec.  3 ; sec.  824,  subd.  13,  see  L.  1869,  ch.  789,  p. 

1854 ; sec.  824,  subd.  13,  amended  by  L.  1885,  ch.  398,  p.  690 ; sec. 

824,  subd.  14,  see  L.  1851,  ch.  225,  p.  439,  sec.  3 ; sec.  824,  subd.  14, 
see  L.  1878,  ch.  81,  p.  89,  sec.  2 ; sec.  824,  subd.  15,  see  L.  1881,  ch. 

50,  p.  47,  sec.  2 ; sec.  824,  subd.  16,  amended  by  L.  1885,  ch.  374,  p. 

623 ; sec.  824,  subd.  17,  amended  by  L.  1886,  ch.  651,  p.  932 ; sec. 

825,  see  L.  1862,  ch.  453,  p.  819,  sec.  1 ; sec.  826,  amended  by  L. 
1883,  ch.  108,  p.  95,  amended  by  L.  1883,  ch.  276,  p.  310,  sec.  826, 
amended  by  L.  1886,  ch.  46,  p.  57 ; sec.  827,  see  L.  1852,  ch.  282, 


p.  417 289 

sec.  828 ; see  L.  1859,  ch.  302,  p.  678,  secs.  12,  13 290 


sec.  829,  L.  1862,  ch.  163,  p.  329,  sec.  2 ; sec.  829,  L.  1878,  ch.  383,  p.  461, 
sec.  2 ; sec.  830,  L.  1861,  ch.  283,  p.  645,  sec.  6 ; sec.  831,  L.  1871,  ch. 
573,  p.  1229,  sec.  1 ; sec.  832,  L.  1850,  ch.  121,  p.  188,  secs.  24,  25,  26 ; 
sec.  832,  L.  1871,  ch.  573,  p.  1229,  sec.  1 ; sec.  833,  L.  1850,  ch.  121, 
sec.  27 ; sec.  833,  L.  1843,  ch.  230,  p.  314,  art.  2,  sec.  2 ; secs.  835-840, 
L.  1838,  ch.  216,  p.  184 ; secs.  835-840,  L.  1843,  ch.  230,  p.  314 ; secs. 
835-840,  L.  1844,  ch.  238,  p.  368 ; secs.  835-840,  L.  1873,  ch.  767,  p. 
1171 ; sec.  835-840,  L.  1875,  ch.  335,  p.  484,  sec.  28 ; sec.  841,  see  L. 
1850,  ch.  121,'  p.  190,  sec.  27;  sec.  842,  L.  1843,  ch.  230,  p.  318,  art. 


2,  sec.  4;  sec.  842,  L.  1850,  ch.  121,  p.  191,  sec.  20 291 

sec.  843 ; see,  also,  L.  1881,  ch.  33,  p.  32,  sec.  2 291,  292 


sec.  843 ; see,  also,  L.  1843,  ch.  230,  p.  318,  art.  2,  sec.  6 ; L.  1850,  ch. 

121,  p.  191,  sec.  31 ; sec.  844,  see,  also,  L.  1871,  ch.  381,  p.  741,  sec.  2 ; 

L.  1881,  ch.  33,  p.  32,  sec.  3 ; sec.  845,  amended  by  L.  1883,  ch.  276,  pp. 

310,  311,  sec.  8 ; see  L.  1881,  ch.  33,  p.  32,  sec.  1 ; sec.  846,  see  L. 
1871,  ch.  381,  p.  741,  sec.  2 ; sec.  847,  see  L.  1871,  ch.  381,  p.  749,  sec. 

19;  sec.  848,  see  L.  1843,  ch.  230,  p.  320,  art.  2,  secs.  15,  16 292 

secs.  849,  850,  see  L.  1844,  ch.  238,  p.  369,  secs.  4,  5 ; secs.  849, 850,  see  L. 
1843,  ch.  230,  p.  314 ; secs.  851, 852,  see  L.  1843,  ch.  230,  p.  317,  art.  1,  sec. 

12 ; sec.  853,  see  L.  1871,  ch.  381,  p.  741,  sec.  2 ; see  L.  1881,  ch.  33,  p.  32 ; 
amended  by  L.  1883,  ch.  276,  p.  311 ; sec.  854,  see  L.  1845,  ch.  308, 


p.  329,  sec.  2 293 

sec.  855,  see  L.  1843,  ch.  230,  p.  319,  art.  2,  sec.  10 ; sec.  856,  see  L. 
1843,  ch.  230,  p.  319,  art.  2,  sec.  11 ; sec.  857,  see  L.  1843,  ch.  230,  p. 

319,  art.  2,  secs.  12,  13 294 

sec.  858,  see  L.  1843,  ch.  230,  p.  314,  art.  2,  sec.  14 ; sec.  859,  see  L. 
1867,  ch.  334,  p.  750,  sec.  3 ; secs.  860,  862,  see  L.  1867,  ch.  334,  p.  750, 
secs.  4,  6,  10 ; sec.  861,  amended  by  L.  1883,  ch.  276,  p.  310,  sec.  8, 
see  L.  1867, ch.  334,  p.  750,  sec.  5.;  sec.  863,  see  L.  1867,  ch.  334,  p. 

750,  sec.  11 ; sec.  915,  see  L.  1871,  ch.  381,  p.  740 295 
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Laws  1882,  ch.  410,  sec.  918,  amended  by  L.  1883,  ch.  276,  p.  310,  sec.  9; 

see,  also,  L.  1881,  ch.  33,  p.  32,  sec.  3 296 

sec.  918 ; see,  also,  L.  1833,  ch.  579,  p,  1065,  sec.  15 ; sec.  922,  see  L. 
1853,  ch.  579,  p.  1066,  sec.  11 ; sec.  923,  see  L.  1853,  ch.  579,  p.  1066, 
sec.  10 ; sec.  924,  see  L.  1853,  ch.  579,  p.  1066,  sec.  12 ; sec.  925,  see 

L.  1853,  ch.  579,  p.  1066,  sec.  13 296,  297 

sec.  926,  amended  by  L.  1883,  ch.  276,  p.  310;  see  L.  1871,  ch.'JSl,  p. 

740,  sec.  3 297-290 

sec.  927,  see  L.  1871,  ch.  381,  p.  740,  sec.  8 ; sec.  928,  see  L.  1871, 
ch.  381,  p.  740,  secs.  5,  6 ; sec.  929,  see  L.  1871, , ch.  381,  p.  740, 
sec.  22 ; sec.  930,  see  L.  1871,  ch.  381,  p.  740,  sec.  9 ; L.  1873,  ch.  613, 
p.  928,  sec.  7,  amended  by  L.  1874,  ch.  329,  p.  432,  sec.  7 ; sec.  931,  see 


L.  1871,  ch.  381,  p.  740,  sec.  10 ; sec.  932,  see  L.  1871,  ch.  381,  p.  740, 

sec.  11 290 

sec.  933,  see  L.  1873,  ch.  613,  p.  928,  sec.  7,  amended  by  L.  1874,  ch.  329, 
p.  432,  sec.  1 : sec.  934,  see  L.  1871,  ch.  381,  p.  740,  sec.  12 ; sec.  935, 

see  L.  1819,  ch.  69,  p.  73,  secs.  1,  2 300 

sec.  936,  see  L.  1841,  ch.  170,  p.  143,  sec.  10 ; L.  1841,  ch.  230,  p.  Ill,  sec. 


1 ; L.  1813,  ch.  235,  p.  333,  sec.  5 ; L.  1843,  ch.  230,  p.  214,  sec.  12, 
art.  3 ; sec.  937,  see  L.  1841,  ch.  170,  p.  143,  sec.  2 ; L.  1843,  ch.  285,  p. 

333,  sec  5 ; sec.  938,  see  L.  1841,  ch.  171,  p.  143,  sec.  3 ; L.  1843,  ch.  230, 
p.  314,  sec.  14 ; sec.  939,  L.  1843,  ch.  230,  p.  314,  secs.  15,  16,  art.  3 . . 301 
sec.  940,  L.  1843,  ch.  230,  p.  314,  sec.  17  of  art.  3 ; sec.  941,  L.  1871,  ch. 


381,  p.  740,  sec.  4 302 

sec.  942,  L.  1843,  ch.  230,  p.  314,  sec.  11  of  art.  3 ; sec.  943,  L.  1871, 

ch.  381,  p.  747,  sec.  13;  L.  1841,  ch.  230,  p.  211,  secs.  1,  3,  4 303,  304 

sec.  944,  L.  1871,  ch.  381,  p.  748,  sec.  14 ; sec.  945-946  and  947,  L.  1871, 
ch.  381,  p.  748,  secs.  15,  16,  17 ; sec.  948.  L.  1843,,  ch.  230,  p.  314,  art. 

3,  sec.  10 304 

sec.  949,  see  L.  1871,  ch.  381,  p.  740,  sec.  18 ; sec.  950,  see  L.  1871,  ch. 

381,  p.  740,  sec.  7 ; sec.  951,  see  L.  1853,  ch.  579,  sec.  16 ; sec.  952, 

see  L.  1853,  ch.  579,  sec.  17 305 

sec.  953,  see  L.  1871,  ch.  381,  p.  740,  sec.  21 ; sec.  954,  see  L.  1871,  ch. 

381,  p.  740,  sec.  22 ; sec.  1118,  see  L.  1859,  ch*.  302,  p.  684,  sec.  20  306 

Laws  1882,  ch.  469 ; reenacting  L.  1880, . ch.  596 80 

Laws  1883,  ch.  90,  p.  76 ; amending  L.  1870,  ch.  291,  tit.  3,  sec.  13. . . 272,  273 

Laws  1883,  ch.  96,  p.  115 48 

Laws  1883,  ch.  108,  p.  95 ; amending  L.  1882,  ch.  410,  sec.  826  289 

Laws  1883.  ch.  181,  sec.  2,  p.  227 48 

Laws  1883,  ch.  247 ; amended  by  L.  1884,  ch.  319 ; L.  1885,  ch.  34,  p.  101 . . 362 
Laws  1883,  ch.  250,  p.  282  ; amending  L.  1864,  ch.  555,  tit.  vii.,  sec.  75  . . . 261 

amending  L.  1864,  ch.  555,  tit.  7,  sec.  78 262 

Laws  1883,  ch.  276,  p.  310 ; amending  L.  1882,  ch.  410,  sec.  822  287 

amending  L.  1882,  ch.  410,  sec.  826 289 

amending  L.  1882,  ch.  410,  sec.  845 292 

amending  L.  1882,  ch.  410,  sec.  853 293 

amending  L.  1882,  ch.  410,  sec.  861 295 

amending  L.  1882,  ch.  410,  sec.  918. 296 

amending  L.  1882,  ch.  410,  sec.  926 297 
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Laws  1883,  ch.  294,  p.  345;  amending  L.  1881,  ch.  528,  p.  706,  which 
amended  L.  1864,  ch.  555,  tit.  7,  sec.  18 ; as  amended  by  L.  1867,  ch. 

406,. sec.  9 254 

sec.  19 255 

Laws  1883,  ch.  336 ; see  L.  1885,  ch.  182 317 

Laws  1883,  ch.  342,  p.  518  Ill 

Laws  1883,  ch.  345 82 

Laws  1883,  ch.  371,  p.  554 248 

Laws  1883,  ch.  385,  p.  564  48 

Laws  1883,  ch.  392,  p.  568 4,  64,  66 

Laws  1883,  ch.  392,  p.  568,  sec.  1 64 

Laws  1883,  ch.  392,  p.  568,  sec.  2 65 

Laws  1883,  ch.  397,  p.  571 48,  66 

Laws  1883,  ch.  398,  p.  571 ; amending  2 R.  S.,  1215,  sec.  11 240 

Laws  1883,  ch.  413,  p.  586,  sec.  11 ; amending  L.  1864,  ch.  555,  p.  1273,  tit. 

IX.,  sec.  9 266 

Laws  1883,  ch.  464,  p.  641,  secs.  1,  2,  3 200,  202 

secs.  3,  4 201 

Laws  1884,  ch.  11,  p.  19 48 

Laws  1884,  ch.  49,  sec.  3,  p.  50 ; amending  L.  1864,  ch.  555,  tit.  9,  sec.  19 ; 

amended  by  L.  1880,  ch.  595,  p.  853 267 

Laws  1884,  ch.  57,  p.  57 ; amended  by  L.  1885,  ch.  201,  sec.  1 ; and  amend- 
ing L.  1851,  ch.  176,  sec.  8 135 

Laws  1884,  ch.  75,  p.  74 48 

Laws  1884,  ch.  83,  p.  80 135,  139 

sec.  2 139 

Laws  1884,  ch.  85,  p.  81 ; amending  L.  1882,  ch.  410,  sec.  824,  subd.  1 288 

Laws  1884,  ch.  131,  p.  133,  sec.  1 ; amending  L.  1870,  ch.  291,  tit.  4,  sec.  4,  273 
Laws  1884,  ch.  141,  p.  153 ; amended  by  L.  1885,  ch.  326,  p.  549 ; amending 

L.  1871,  ch.  695,  p.  1525  346 

L.  1869,  ch.  855,  p.  2056,  sec.  5 347 

Laws  1884,  ch.  220,  p.  280;  amended  by  L.  1887,  ch.  471,  p.  595 248 

Laws  1884,  ch.  228,  p.  286 362 

Laws  1884,  ch.  251,  p.  308 248 

Laws  1884,  ch.  308,  p.  375 279 

Laws  1884,  ch.  353,  p.  429,  sec.  1 73 

Laws  1884,  ch.  388,  p.  474 351 

Laws  1884,  ch.  413,  p.  491;  amending  L.  1864,  ch.  555,  p.  1211,  tit.  VII., 

sec.  39 255 

amended  by  L.  1885,  ch.  349,  see.  12,  p.  581  271 

Laws  1884,  ch.  414,  p.  491,  sees.  1, 2 103 

Laws  1884,  ch.  414,  p.  491 ; amending  L.  1867,  ch.  694 271 

Laws  1884,  ch.  429,  p.  502,  sec.  6 309 

Laws  1881,  ch.  435 ; amending  L.  1859,  ch.  312,  sec.  15 156 

Laws  1884,  ch.  438;  repealing  L.  1857,  ch.  61,  sec.  1 362 

Laws  1884,  ch.  479,  amending  L.  1880,  ch.  305,  p.  446 227 

Laws  1884,  ch.  534 102 

Laws  1884,  ch.  537,  p.  654 68 

Laws  1884,  ch.  479 ; amending  L.  1880,  ch.  305,  p.  446  247 
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Laws  1885,  eh.  10,  p.  15;  amended  by  L.  1885,  ch.  32,  p.  99 177 

Laws  1885,  ch.  32,  p.  99 176 

amending  L.  1885,  ch.  10,  p.  15;  see  L.  1857,  ch.  7 176,  177 

Laws  1885,  ch.  34,  p.  101 ; amending  L.  1881,  ch.  303 ; as  amended  by 

L.  1883,  ch.  247,  p.  261 ; L.  1884,  ch.  319,  p.  383 362 

Laws  1885,  ch.  96,  sec.  4,  p.  204  48 

Laws  1885,  ch.  160,  p.  299;  amending  L.  1849,  ch.  194 150 

Laws  1885,  ch.  170,  p.  309 ; amending  L.  1875,  ch.  181,  p.  157  279 

Laws  1885,  ch.  176,  p.  316 ; amending  2 E.  S.,  992,  sec.  17 126 

Laws  1885,  ch.  182 317 

Laws  1885,  ch.  192,  p.  354 ; amending  L.  1870,  ch.  291,  tit.  4,  sec.  3 273 

Laws  1885,  ch.  201,  p.  364  5,  7,  138 

sec.  1,  amending  L.  1884,  ch.  57,  p.  57 ; which  amends  L.  1851,  ch. 

176,  sec.  8 135 

sec.  8 135 

Laws  1885,  ch.  211,  p.  370 ; amending  L.  1875,  ch.  181,  p.  157  279 

Laws  1885,  ch.  311 .16,  324 

Laws  1885,  ch.  311,  sec.  2,  p.  537 ; amending  L.  1882,  ch.  410,  sec.  821 . . 286,  287 

sec.  824,  subd.  8 288 

Laws  1885,  ch.  326,  p.  549 ; amending  L.  1884,  ch.  141,  p.  153 ; L.  1871, 
ch.  695,  p.  1525 ; amending  L.  1869,  ch.  855,  pp.  2056,  2058,  sec.  5. . 145,  346,  347 

Laws  1885,  ch.  340,  sec.  12,  p.  583;  amending  L.  1884,  ch.  414,  p.  491 271 

Laws  1885,  ch.  340,  p.  583 ; amending  L.  1867,  ch.  694,  as  amended  by  L. 

1884,  ch.  414,  secs.  3,  5 271 

Laws  1885,  ch.  359,  p.  608;  amending  L.  1880,  ch.  542,  p.  763 206 

Laws  1885,  ch.  374,  p.  623  ; amending  L.  1882,  ch.  410,  sec.  824,  subd.  16 288 

Laws  1885,  ch.  398,  p.  690 ; amending  L.  1882,  ch.  410,  sec.  824,  subd.  13 . . 288 
Laws  1885,  ch.  405,  p.  696  - 22,  340 


Laws  1885,  ch.  411,  p.  712,  secs.  9, 10;  see  2 E.  S.,  1007,  1008,  secs.  1,  2,  6. . 160 


164,  179 

amending  L.  1864,  ch.  555,  tit.  9,  sec.  8 266 

see  L.  1870,  ch.  606,  p.  1147 171 

repealing  E.  S.,  Pt.  1,  ch.  13,  tit.  2,  art.  2,  secs.  3,  11-13 126 

Laws  1885,  ch.  411,  p.  712 94,  106,  108,  118,  126,  146 

secs.  1,  2,  3,  4,  5 140,  160,  168,  171,  174,  179,  187 

secs.  6,  7,  8,  9 141 

secs.  10, 11, 12, 13  and  19 142,  266 

see  2 E.  S.,  992,  secs.  11-13 126 

Laws  1885,  ch.  439,  p.  751 ; amending  L.  1875,  ch.  482,  sec.  1,  subd.  34. . . 145 


Laws  1885,  ch.  448 196 

Laws  1885,  ch.  450,  p.  759 ; amending  L.  1870,  ch.  291,  tit.  8,  sec.  27 277 

Laws  1885,  ch.  451,  p.  750;  amending  L.  1875,  ch.  482,  sec.  1,  par.  6 145 

Laws  1885,  ch.  453,  p.  761 ; amending  sec.  4 of  L.  1855,  ch.  427,  p.  781 181 

Laws  1885,  ch.  453,  p.  761 ; amending  L.  1855,  ch.  427,  sec.  93 195 

Laws  1885,  ch.  483,  p.  820;  amended  by  L.  1887,  ch.  713,  p 921 15,  30,  35 

77,  229,  230 

sec.  2 231 

secs.  3,  4 232 

secs.  5,  6,  7,  8 233 
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Laws  1885,  ch.  483,  secs.  9,  10,  11,  12 234 

sec.  13 235 

secs.  14,  15,  16 236 

secs.  17,  18,  19,  20,  21 237 

secs.  22,  23,  24,  25 238 

Laws  1885,  ch.  501,  p.  858;  amending  L.  1880,  ch.  542,  p.  763 14*  16,  202 

Laws  1885,  ch.  530,  p.  898 ; amending  L.  1882,  ch.  410,  sec.  672 282 

Laws  1885,  ch.  533,  p.  900 ; amending  L.  1881,  ch.  675,  p.  912,  sec.  1 270 

Laws  1886,  ch.  26 ; amending  Code  of  C.  P.,  sec.  2463 107 

Laws  1886,  ch.  46,  p.  57 ; amending  L.  1882,  ch.  410,  sec.  826 48,  288 

Laws  1886,  ch.  59,  p.  69 Ill 

Laws  1886,  ch.  126,  p.  285;  amending  L.  1875,  ch.  482,  p.  556,  as 

amended 145 

Laws  1886,  ch.  143,  p.  302;  amended  by  L.  1887,  ch.  284 219 

Laws  1886,  ch.  200,  p.  368 135 

Laws  1886,  ch.  259,  p.  437 279 

Laws  1886,  ch.  266,  p.  442 215 

Laws  1886,  ch.  280,  p.  459  202,  271 

Laws  1886,  ch.  291,  p.  468 ; amending  L.  1878,  ch.  49,  p.  55 ; amended  by 

L.  1887,  ch.  604,  p.  816 247 

Laws  1886,  ch.  306 ; amending  L.  1870,  ch.  325,  p.  757,  sec.  4 331 

Laws  1886,  ch.  306,  p.  490,  sec.  1 145,  346,  347 

Laws  1886,  ch.  306,  p.  490 ; see  L.  1869,  ch,  855,  p.  2056,  sec.  5 ; amended 
by  L.  1871,  ch.  695,  and  L.  1884,  ch.  141 ; L.  1885,  ch.  326. . .145,  342,  346,  347 

348,  349 

Laws  1886,  ch.  315,  p.  506;  reenacting  sec.  4,  of  2 R.  S.,  989,  art  I.,  ch. 
XIII;  see  L.  1871,  ch.  287,  p.  265;  repealed  by  L.  1872,  ch.  355,  p.  875. . Ill 

112 

Laws  1886,  ch.  316,  p.  507,  sec.  3;  see  L.  1881,  ch.  522,  p.  700 75 

sec.  5 150 

Laws  1886,  ch.  344,  p.  551;  amending  2 R.  S.,  1215,  sec.  11 240 

Laws  1886,  ch.  391,  p.  611 58 

Laws  1886,  ch.  422,  p.  666  ; amending  2 R.  S.,  1223,  sec.  24 242 

Laws  1886,  ch.  435,  p.  677 47 

Laws  1886,  ch.  497,  p.  728 ; amending  L.  1875,  ch.  181,  p.  157,  sec.  1 279 

Laws  1886,  ch.  592,  p.  828;  amending  L.  1874,  ch.  143 206,  215 

Laws  1886,  ch.  593,  p.  828;  repealing  L.  1847,  ch.  480,  p.  683 268 

Laws  1886,  ch.  595,  p.  853 ; amending  L.  1864,  ch.  555,  tit.  9,  sec.  10,  as 

amended  by  L.  1884,  ch.  49,  p.  50,  sec.  3 267 

Laws  1886,  ch.  604,  p.  861 ; amending  L.  1875,  ch.  465,  p.  531,  as  amended 

by  L.  1876,  ch.  358;  see  L.  1878,  ch.  138 226 

Laws  1886,  ch.  651,  p.  932;  amending  L.  1882,  ch.  410,  sec.  824,  subd.  17. . 289 
Laws  1886,  ch.  655,  p.  937,  sec.  17;  amending  L.  1864,  ch.  555,  p.  1211,  tit. 

VII.,  sec.  12 252 

Laws  1886,  ch.  659,  p.  950,  sec.  1 103 

secs.  2,  4,  7 104 

Laws  1886,  ch.  679,  p.  967 13,  208 

secs.  1,  2,  3,  4 216 
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Laws  1887,  ch.  284,  p.  355 ; sec.  1,  amending  L.  1866,  ch.  143,  p.  302  219 

Laws  1887,  ch.  333,  p.  417;  amending  L.  1864,  ch.  555,  p.  1211,  tit.  .VII., 

sec.  77  . 262,  265 

Laws  1887,  ch.  334,  amending  L.  1864,  Ch.  555,  p.  1211,  tit.  VII.,  sec.  83. . 263 
Laws  1887,  ch.  334,  amending  L.  1864,  ch.  555,  p.  1211,  tit.  VII.,  sec.  91  . . 265 
Laws  1887,  ch.  335,  p.  418 ; amending  L.  1864,  ch.  555,  tit.  7,  secs.  49,  50. . 255 

Laws  1887,  ch.  342 ; amending  L.  1880,  ch.  269,  sec.  8 325 

Laws  1887,  ch.  431,  p.  534;  amending  L.  1882,  ch.  410,  sec.  532 224 

Laws  1887,  ch.  479,  p.  604 ; secs.  1,  2,  3 218 

Laws  1887,  ch.  504,  p.  635  279,  280 

amending  L.  1878,  ch.  49,  p.  55 247 
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Laws  1887,  ch.  699;  repealing  L.  1880,  ch.  534 215 
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Revised  Statutes,  part  1,  ch.  16,  tit.  1,  art.  3,  sec.  50 ; amended  by  L. 
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Revised  Statutes,  part  1,  ch.  16,  tit.  1,  art.  3,  secs.  35,  50 ; amended  by  L. 
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1 Revised  Statutes  (7th  ed.),  215,  Part  I.,  Ch.  II.,  Title  1 4 

1 Revised  Statutes  (7th  ed.),  260,  Part  I.,  Ch.  II.,  Title  V 4 
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p.  147 290 

1 Revised  Statutes  (1st  ed.),  389,  sec.  4;  repealed  by  L.  1872,  ch.  355; 
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1 Revised  Statutes  (3d  ed.),  449 ; sec.  35 144 
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66 
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110 

sec.  2;  see  L.  1878,  ch.  152,  p.  160 109,  110 

sec.  3 110 

sec.  4 Ill 

sec.  5 ; amended  by  L.  1850,  ch.  92,  p.  142,  and  L.  1851,  ch.  176,  sec.  2,  112 
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116 
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sec.  8 119 
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sec.  10 122 
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2 Revised  Statutes  (7th  ed.),  992,  Pt.  I.,  ch.  XIII.,  Tit.  II.,  Art.  II., 

sec.  17 ; amended  by  L.  1885,  ch.  176,  p.  316 126 

secs.  18,  19;  see  L.  1857,  ch.  536,  and  L.  1858,  ch.  110 129 

sec.  20  4 amended  by  sec.  4 of  L.  1857,  ch.  536 ; amended  by  L.  1851, 
ch.  176,  sec.  4 
sec.  21 


130 

131 
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secs.  16  to  22 175 

2 Revised  Statutes  (7th  ed.),  1036,  Pt.  I.,  Ch.  XIII.,  Tit.  IV.,  sec.  1 88 
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sec.  3 92 

2 Revised  Statutes  (7th  ed.),  1037,  secs.  4,  5 . . 93 

sec.  6,  subds.  1,  2,  3 93,  94 
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2 Revised  Statutes  (7th  ed.),  1049,  Pt.  I.,  Ch.  XIII.,  Tit.  V.,  sec.  3 72 

2 Revised  Statutes  (7th  ed.),  1213,  Parti., Ch.  XVI.,  Tit.  I.,  Art.  I.,  sec.  1,  238 

secs.  3,  4,  8 239 

2 Revised  Statutes  (7th  ed.),  1214,  sec.  4 ; affected  by  L.  1857,  ch.  615,  p. 

338 245 

2 Revised  Statutes  (7th  ed.),  1215,  sec.  11 ; amended  by  L.  1883,  ch.  398, 
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sec.  12 240 
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2 Revised  Statutes  (7th  ed.),  1222,  Part  I,  ch.  XVI.,  Tit.  I.,  Art.  II 241 
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sec.  31 ; as  amended  by  L.  1864,  ch.  395,  p.  894 244 

2 Revised  Statutes  (7th  ed.),  1230,  Part  I.,  ch.  XVI.,  Tit.  I.,  Art.  III., 

sec.  32 ; as  amended  by  L.  1873,  ch.  348,  p.  328 244 

2 Revised  Statutes  (7th  ed.),  1233,  Part  I.,  Ch.  XVI,  Tit.  I.,  Art.  3,  sec. 
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GENERAL  STATEMENT 


OF  THE 

SYSTEM  OF  TAXATION 

EXISTING  IN  THE 

State  of  New  York,  April  i,  1888. 


A. 


DEFINITION  OF  A TAX. 


A tax  is  a forced  contribution  from  a citizen  to  the  •;$taoe*  to  b©' 

j ’ • ' ’ . 1 _ , 

applied  to  governmental  purposes.  These  purposes  filr&beV  mt£T&e'tsr 
common  to  those  who  are  compelled  to  contribute  to  the  taxes  levied, 
and  who  are  all  supposed  to  be  benefited  by  the  operations  of  the 
government  that  imposes  the  tax.  If  the  tax  be  raised  by  the  gen- 
eral government  of  the  State,  its  purpose  is  to  defray  the  expenses 
of  that  government.  If  a city,  county,  town  or  village  levies  the  tax, 
its  action  is  for  its  own  benefit,  and  the  money  must  be  applied  only 
to  the  common  good  of  the  inhabitants  of  the  locality  over  which  the 
power  of  taxation  is  exercised  in  the  particular  instance.  The  practice 
prevailing  in  the  State  of  New  York,  by  which  large  amounts  are 
annually  raised  for  the  general  purposes  of  the  State  in  connection 
with  the  local  levies,  does  not  violate  these  principles,  for  the  cities 
and  other  centers  of  local  government  are  regarded  merely  as  the 
agents  of  the  State  in  serving  its  needs  and  in  raising  its  taxes  for  it. 
Assessments  for  local  improvements  are  levied  by  the  exercise  of  the 
taxing  power,  and  are  placed  upon  those  considered  to  be  especially 
benefited  by  the  particular  public  work  of  which  the  cost  is  to  be 
defrayed  by  the  moneys  raise  1. 
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B. 

NECESSITY  OF  TAXATION. 

Government  can  only  be  carried  on  by  living  agents.  The  indi- 
viduals entrusted  with  the  powers  of  the  State  must  be  provided 
with  the  conveniences  necessary  to  exercise  their  functions,  and  with 
proper  compensation  to  give  them  the  means  of  support.  Taxation 
comes  into  life  with  the  creation  of  a State,  and  is  essential  to  its 
existence.  The  power  of  taxation  is  the  most  important  one  of  a free 
government.  "Without  it  there  could  be  no  government  through  the 
medium  of  chosen  rulers,  dependent  for  their  subsistence  upon  their 
electors.  Taxation  is  the  correlative  of  protection.  The  power  of  the 
State  is  exercised  to  safely  guard  the  interests  and  property  of  those 
who  contribute  to  its  support  through  the  medium  of  taxes. 


c. 

POWER  OF  THE  STATE  IN  MATTERS  OF  TAXATION. 

The  power  of  the  State  over  property,  persons  and  business,  subject 
to  its  jurisdiction  for  purposes  of  taxation,  is  limited  only  by  consti- 
tutional provisions,  either  of  the  United  States  or  of  its  own  adoption. 
The  Constitution  of  the  State  of  New  York  contains  no  provision  com- 
pelling equality  or  uniformity  in  the  exercise  of  the  taxing  power, 
such  as  is  common  to  the  Constitutions  of  the  western  States. 
In  the  absence  of  any  definite  constitutional  provision  that  might 
appear  to  be  violated,  the  validity  of  an  enactment  imposing  burdens 
in  the  nature  of  taxes  without  equality  and  uniformity  might  be 
questioned,  as  being  confiscation  rather  than  taxation ; but  it  is  useless 
speculation  to  discuss  the  effect  of  the  failure  in  the  Constitution  of 
the  State  of  New  York  to  trammel  its  power  over  the  subject  of  taxa- 
tion, in  view  of  the  limitations  imposed  by  the  Constitution  of  the 
United  States.  Those  limitations  impose  substantial  equality  and 
uniformity  in  taxation,  and  compel,  what  has  been  well  said  to  be  the 
essential  characteristic  of  equal  taxation,  “ equal  burden  of  all  sub- 
jects of  immediate  competition.”  * It  is  fundamental  to  the  exercise  of 
the  taxing  power  that  there  shall  be  jurisdiction  over  the  subject  taxed. 

* Isaac  Sherman’s  remarks  before  Assembly  Committee  on  Ways  and 
Means,  1374. 
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D. 

SYSTEM  OF  TAXATION  IN  NEW  YOKE  STATE. 

The  laws  concerning  taxation  in  the  State  of  New  York  are  chiefly 
to  be  found  in  the  Eevised  Statutes  of  the  State  passed  in  1827,  form- 
ing the  groundwork  of  the  present  system,  and  in  the  amendments 
thereto. 

There  are,  however,  a number  of  other  statutes  relating  to  this  sub- 
ject, that  are  not,  in  form,  amendments  to  the  provisions  of  the 
Eevised  Statutes. 

In  the  State  of  New  York  the  money  needed  for  the  purposes  of 
the  State  Government,  and  of  the  local  governments  in  the  counties, 
towns,  cities  and  villages  throughout  the  State,  is  generally  raised  by 
taxing  property  theoretically,  although  not  practically,  according  to 
its  value. 

Speaking  generally,  and  apart  from  the  distinct  system  of  raising 
taxes  directly  payable  to  State  officers  for  the  purposes  of  the  State 
Government,  the  elements  in  determining  the  amount  of  the  tax,  in 
the  case  of  any  individual,  are  the  valuations  of  his  property,  both 
real  estate  and  personal,  and  the  rate  of  taxation  established  by  the 
proper  authorities. 

Although  the  rate  of  taxation  differs  in  different  localities,  the  bur- 
den of  taxation  rests  everywhere  upon  the  same  kindg  of  property 
throughout  the  State. 

The  rate  or  percentage  of  tax  to  be  applied  to  the  assessed  valuation 
of  the  property  of  each  individual  in  any  locality  in  the  State,  is  the 
proportion  which  exists  between  the  total  amount  of  money  to  be 
raised  in  that  locality  and  the  total  valuation  of  property  from  which 
it  is  to  be  raised. 


E. 

PEOPEETY  LIABLE  TO  TAXATION  IN  NEW  YOEK  STATE. 

In  the  process  of  taxation  throughout  the  State  of  New  York,  the 
laws  relating  to  the  kinds  of  property  which  are  taxable  are  common 
to  every  locality,  or  civil  division  of  the  State. 

Property  liable  to  taxation,  both  of  individuals  and  of  corporations, 
is,  by  the  laws  of  the  State  of  New  York,  divided  into  two  great  classes: 
I.  Lands  within  the  State  of  New  York. 
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II.  Personal  estate  within  the  State  of  New  York. 

In  every  civil  division  of  the  State  the  taxes,  both  for  local  purposes 
and  for  the  support  of  the  State  government,  are  raised  from  these 
classes  of  property,  with  certain  exemptions,  leaving  out  of  considera- 
tion taxes  paid  directly  into  the  treasury  of  the  State  under  separate 
laws. 

Personal  property,  however,  though  owned  in  this  State,  is  not  to 
be  included  in  the  assessment  against  the  owner  here,  provided  it  is 
capable  of  and  has  a permanent  situs  away  from  the  owner  or  his 
domicile,  because  it  is  not  to  be  regarded  as  within  the  jurisdiction  of 
this  State  (as  to  securities,  see  L.  1883,  Ch.  392,  p.  568).  Property 
permanently  located  out  of  this  State  cannot  be  the  subject  of  taxation 
by  its  power  (People  ex  rel.  Hoyt,  v.  Commissioners  of  Taxes,  23 
N.  Y.,  224). 

Conversely,  personal  property  of  a non-resident,  situated  here,  is 
liable  to  taxation  in  this  State,  with  such  exceptions  only  as  the 
statutes  have  made  (lb.). 


E. 

THE  PLACE  OF  ASSESSMENT. 

The  State  of  New  York  is  divided,  for  purposes  of  local  govern- 
ment, into  sixty  counties’  and  each  county  into  an  average  of  eight  or 
ten  towns. 

In  addition  to  the  civil  divisions  of  counties  and  towns,  there  may 
be  incorporated  cities  and  villages  coterminous  with  or  included  in  a 
county  (1  R.  S.,  215;  Part  I.,  Ch.  II.,  Title  I.). 

There  are  about  twenty-five  incorporated  cities  in  the  State,  and  a 
large  number  of  villages  (1  R.  S.,  260;  Part  I.,  Ch.  n.,  Title  V.). 

"Wards  are  divisions  of  cities. 

One  general  system  of  taxation  obtains  throughout  all  the  counties 
and  towns  of  the  State,  with  some  modifications. 

The  provisions  of  law  differ  as  to  the  places  where  real  or  personal 
property  is  to  be  valued  for  the  purposes  of  taxation. 

(a)  Personal  estate. 

Every  person  is  assessed  in  the  town  or  ward  where  he  resides,  for 
all  his  personal  estate,  including  that  in  his  possession  or  under  his 
control  as  agent,  trustee,  guardian,  executor  or  administrator,  and 


OF  THE  SYSTEM  OF  TAXATION.  5 

property  held  in  trust  is  not  assessed  against  any  other  person  (2  It.  S, 
989;  Part  I,  Ch.  XIII.,  Title  II.,  Art.  1st,  § 5). 

(6)  Lands. 

These  are  assessed  in  the  town  or  ward  where  situated. 

It  is  thus  seen  that  the  tax-rolls,  to  which  a common  rate  of  taxation 
is  applied,  are  the  tax-rolls  of  towns  or  wards.  Any  tax-roll  in  any 
town  should  contain  valuations  of  all  real  estate  situated  within  that 
town,  and  of  the  personal  estate  of  all  persons  who  reside  in  that 
town,  and  are  taxable  therein,  with  the  exception  only  of  stock  in 
banks  having  their  place  of  business  in  a town  or  ward  other  than 
that  of  the  residence  of  the  stockholder.  This  class  of  personal 
property  is  assessed  to  the  stockholders,  not  at  their  places  of  resi- 
dence, but  at  the  place  of  business  of  the  bank. 

The  amount  of  tax  which  must  be  raised  from  the  property  on  any 
assessment-roll  will  include  taxes  for  the  support  of  the  State  govern- 
ment, taxes  for  the  county  in  which  the  town  is  situated,  and  the 
town  taxes. 

Each  one  of  the  cities  and  villages  of  the  State  has,  generally,  minor 
provisions  respecting  local  taxation  peculiar  to  it;  but  where  the 
city  is  not  coincident  in  extent  with  the  county,  the  general  system 
above  stated  obtains  in  the  county  and  its  towns,  so  far  as  taxes  for 
State,  county  and  town  purposes  are  concerned. 


G. 

THE  MANNER  OF  ASCERTAINING  THE  VALUE  OF  TAXABLE 

LANDS  IN  THE  STATE  OF  NEW  YORK  FOR  THE  PURPOSE 

OF  TAXATION. 

The  general  rule  throughout  the  State  which  assessors,  the  officers 
who  make  the  valuations,  formerly  observed  in  determining  the  valu- 
ation of  real  estate  was,  that  it  “ shall  be  estimated  and  assessed  by 
the  assessors  at  its  full  and  true  value,  as  they  would  appraise  the 
same  in  payment  of  a just  debt  due  from  a solvent  debtor  ” (2  R.  S., 
994;  Part  L,  Ch.  XIEL,  Title  II,  Art.  2d;  L.  1851,  Ch.  176,  § 8). 

By  Laws  of  1885  (Ch.  201,  p.  364),  they  are  now  obliged  to  estimate 
such  property  at  its  “full  value.” 

Real  estate  is  assessed  without  reference  to  any  mortgages  that 
may  exist  upon  it.  A debt  by  way  of  mortgag®  may  be  deducted 
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from  the  debtor’s  personal  estate,  before  it  is  taxed,  but  not  from  the 
valuation  of  his  real  estate. 

Where  property  has  a known  marketable  value  the  rule  of  assess- 
ment is  not  difficult  of  application;  but  in  the  case  of  lands  belonging 
to  corporations,  and  particularly  railroad  corporations,  much  difficulty 
has  been  experienced  in  applying  the  statutory  rule  of  valuation. 

Where  a railroad  runs  through  several  towns,  the  portion  lying 
within  each  town  is  taxable  therein. 

The  principle  wffiich  the  courts  have  laid  down  is,  that  in  any  town 
the  portion  of  the  railroad  lying  therein  is  to  be  assessed  at  its  fair 
value  as  a portion  of  a continuous  railroad,  considered  with  reference 
to  its  uses  as  such.  The  practical  application  of  this  rule  is  defective, 
because  of  the  uncertainty  as  to  what  elements  are  to  be  taken  into 
consideration,  and  the  difficulty  of  valuing  a portion  of  a railroad. 
With  respect  to  the  valuation  of  railroads,  the  condition  of  the  New 
York  law  has  always  been  deemed  unsatisfactory,  and  the  general 
rules  for  assessing  land  have  never  been  changed  from  what  they 
were  before  these  properties  came  into  existence. 

In  the  case  of  the  real  estate  of  telegraph  companies,  the  Legisla- 
ture has  very  recently  made  a distinct  provision,  which  will  be  referred 
to  hereafter. 

All  lands  except  telegraph  property  are  assessed  under  the  statu- 
tory rule  before  given. 

Throughout  the  State  generally,  the  assessment  is  supposed  to  be 
made  on  the  first  day  of  July;  in  New  York  city,  on  the  second  Monday 
of  January.  In  some  other  cities  other  dates  are  fixed,  according  to 
the  provisions  of  different  charters. 


H. 

THE  MANNER  OF  ASCERTAINING  THE  VALUE  OF  TAXABLE 
PERSONAL  ESTATE  FOR  THE  PURPOSE  OF  TAXATION. 

An  assessment  or  valuation  of  personal  estate  for  the  purpose  of 
taxation  may  be  said  to  be  an  ascertainment  of  the  excess  of  the  value 
of  the  taxpayer’s  personal  estate,  not  exempt  from  taxation,  over 
his  debts. 

After  the  taxpayer  has  been  assessed  upon  the  rolls,  an  opportunity 
is  given  him  by  public  notice  to  appear  before  the  assessors  and 
obtain  a.  reduction  of  his  assessment,  by  showing  either . that  his 
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taxable  property  has  been  valued  too  High,  that  he  is  entitled  to 
exemption,  or  that  he  is  indebted  to  an  amount  sufficient  to  reduce 
or  cancel  the  amount  of  his  assessment. 

The  general  rule  throughout  the  State  which  assessors  are  by  law 
to  observe  is  to  estimate  and  assess  personal  estate  at  its  full  value 
(Laws  of  1885,  Ch.  201). 

The  times  of  the  assessment  of  personal  estate  are  the  same  as 
those  established  in  the  case  of  real  estate. 

The  residence  of  the  citizen  and  his  ownership  of  personal  property 
upon  the  day  fixed  as  that  when  the.  assessment  is  assumed  to  have 
been  made,  fix  his  status  for  purposes  of  taxation.  That  day 
throughout  the  State  generally,  is  the  first  of  July,  in  New  York  city 
the  second  Monday  of  January.  In  other  cities  other  days  are  fixed 
by  their  charters  for  this  purpose,  as  before  stated. 

There  arc  no  provisions  in  the  State  cf  New  York  requiring  taxable 
persons  to  furnish  lists  of  their  personal  estate,  and  the  practical 
method  of  assessing  personal  estate  is,  in  general,  one  of  inference 
from  the  taxpayer’s  surroundings. 


I. 

THE  MANNER  OF  DETERMINING  THE  AMOUNT  OF  TAXES 
NEEDED  FOR  THE  STATE  GOVERNMENT. 

The  method  of  determining  the  amount  which  is  payable  by  any 
county  is  briefly  as  follows : 

Each  county  sends  yearly  to  the  Comptroller  of  the  State  the  aggre- 
gate valuation  of  the  real  and  personal  estate  of  the  county. 

The  aggregate  valuations  thus  sent  are  examined  by  a State  Board, 
known  as  the  Board  of  Equalization,  consisting  of  the  Lieutenant- 
Governor  of  the  State,  the  Speaker  of  the  Assembly,  Secretary  of 
State,  Attorney-General  of  the  State,  the  Surveyor-General,  the 
Comptroller  of  the  State,  the  Treasurer  of  the  State  and  three 
others,  the  State  Assessors,  and  this  Board  has  power  to  increase 
or  diminish  the  aggregate  valuation  of  real  estate  in  any  county 
by  adding  or  deducting  such  sums  as  in  its  opinion  may  be  jusl 
and  necessary  to  produce  a just  relation  between  all  the  valuations 
of  real  estate  in  the  State,  but  the  aggregate  valuation  of  all  the 
counties  cannot  be  reduced  below  that  returned  to  it  (L.  1859,  Ch. 
312,  p.  702). 
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Each  year  the  State  Legislature  fixes  the  rate  of  tax  for  State  pur- 
poses, which  is  so  many  mills  on  each  dollar  of  the  total  of  all  the 
valuations  of  real  and  personal  estate  in  the  State. 

The  State  Board  before  referred  to  sends  the  valuation  of  each 
county,  as  fixed  by  it,  to  the  State  Comptroller,  and  he  multiplies 
such  valuation  by  the  rate  of  State  tax,  and  the  result  is  the  quota 
of  State  tax  to  be  raised  by  the  particular  county.  This  quota  is 
communicated  by  the  Comptroller  to  each  county. 

In  each  county  this  amount  is  included  in  the  estimate  of  the 
amount  to  be  raised  by  taxation,  and,  of  course,  increases  the  local 
rate  of  taxation. 

In  the  year  1880,  a system  of  taxation  of  corporations  for  State 
purposes  wa3  introduced,  by  which  certain  taxes  are  paid  directly  into 
the  treasury  of  the  State.  The  statutes  imposing  such  taxes,  relieve 
the  personal  estate  of  all  corporations  so  taxed  from  contributing 
locally  to  make  up  the  quota  of  State  tax. 

The  general  result  is  that  in  every  county,  the  real  estate  of  indivi- 
duals and  corporations  and  the  personal  estate  of  individuals  contribute 
to  local  taxation,  and  to  the  quota  of  State  tax,  but  the  personal  estate 
and  capital  stock  of  corporations  contribute  only  to  local  taxes. 
Practically,  individuals  and  all  corporations,  including  those  liable  to 
direct  State  taxation,  pay  taxes  on  real  estate.  Individuals  and  cor- 
porations not  so  liable,  pay  on  personal  estate  by  a rate  that  includes 
the  State  tax,  while  corporations  so  liable,  and  assessed  upon  the  same 
roll,  pay  taxes  on  their  capital  stock  and  personal  property  accord- 
ing to  the  same  rate,  diminished  by  the  rate  of  State  taxation. 


J. 

THE  MANNER  OF  DETERMINING  THE  TAXES  TO  BE  PAID 
BY  CORPORATIONS  ON  CAPITAL  STOCK  AND  PERSONAL 
PROPERTY  FOR  LOCAL  TAXATION. 

It  has  been  seen  that  all  lands  in  the  State  of  New  York  are  taxed 
where  situated,  and  it  makes  no  difference  by  whom  they  are  owned, 
whether  by  individuals  or  corporations. 

The  system  of  taxing  personal  estate  of  corporations  differs,  how- 
ever, from  that  of  taxing  similar  property  in  the  hands  of  individuals. 

The  personal  estate  of  every  incorporated  company  liable  to  taxation 
on  its  capital  is  assessed  in  the  town  or  ward  where  the  principal 
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office  or  jflace  for  transacting  tlie  financial  concerns  of  the  company 
may  be;  or  if  the  company  has  no  principal  office  or  place  for  trans- 
acting its  financial  concerns,  then  in  the  town  or  ward  where  the 
operations  of  the  company  are  carried  on  (2  R S.,  990;  Part  I., 
Chap.  XHL,  Title  II.,  Art.  1,  § 6). 

The  personal  estate  of  every  corporation  not  made  liable  to  taxation 
•on  its  capital,  as  hereinafter  stated,  is  exempt  from  taxation. 

The  owner  or  holder  of  stock  in  any  incorporated  company  liable  to 
taxation  on  its  capital  is  not  taxed  as  an  individual  for  such  stock. 

Generally  speaking,  it  may  be  said  that  stockholders  in  corporations 
are  not,  as  a rule,  taxed  for  their  stock,  but  the  corporation  is  taxed 
upon  its  capital  stock,  and,  in  this  manner,  upon  its  personal  estate. 

In  every  case  the  question  is,  how  is  the  capital  stock  to  be 
valued  for  purposes  of  taxation  ? 

The  actual  value  of  the  capital  stock  must  be  taken,  together  with 
surplus  profits  or  reserve  funds  of  the  corporation  exceeding  ten  per 
cent,  of  its  capital,  and  from  this  is  deducted  the  assessed  value  of 
its  real  estate  situated  in  this  State,  and  the  actual  value  of  its  real 
estate  situated  outside  of  this  State.  This  is  to  prevent  double  taxa- 
tion of  such  real  estate,  real  estate  being  always  taxed  at  its  locality. 

There  is  also  to  be  deducted  the  amount  of  stock  belonging  to  the 
people  of  the  State  of  New  York,  and  to  incorporated  literary  and 
charitable  institutions,  and  all  shares  of  stock  in  other  corporations 
taxable  upon  their  capital  stock  under  the  laws  of  this  State  (L.  1853> 
Ch.  654,  p.  1240  ; L.  1857,  Ch.  456,  Yol.  II.,  p.  1). 

There  are  various  other  deductions,  including  securities  of  the 
TJnited  States,  which  have  been  allowed  by  the  courts,  which  rest 
upon  the  principle  that  the  State  cannot  tax  that  which  is  not  within 
or  subject  to  its  jurisdiction. 

Much  difficulty  arises  in  determining  what  is  the  actual  value  of  the 
capital  stock.  The  assessing  officers  are  justified  in  taking  either  the 
market  value,  if  this  be  not  a fictitious  or  artificially  inflated  value, 
or  “the  book  value,”  that  is,  a value  estimated  by  valuing  the  assets 
separately,  and  combining  the  separate  valuations,  and  deducting  the 
.amounts  of  liabilities,  actual  and  contingent,  estimating  the  contin- 
gent liabilities  according  to  their  nature. 

In  the  city  of  New  York,  the  valuation  of  the  capital  stock  and 
surplus  is  entered  in  books,  which  are  open  for  public  inspection  and  cor- 
rection from  the  second  Monday  of  January  until  the  first  day  of  May. 

2* 
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In  practice  a deputy  tax  commissioner  generally  enters  the  market 
value  of  the  capital  stock  of  each  corporation  having  its  principal 
office  in  the  city  of  New  York,  in  these  books,  and  notice  is  then  sent 
to  the  corporation.  The  corporation  is  required  by  law  to  send  to  the 
Tax  Commissioners,  during  the  time  the  books  are  open,  a statement 
showing  certain  facts  which  bear  upon  the  assessment  of  its  capital 
stock.  The  Tax  Commissioners  correct  the  valuations  of  capital  stock 
in  accordance  with  the  facts  proved  before  them  in  the  same  manner 
as  they  act  with  reference  to  valuations  of  personal  estate. 

There  is  a special  system  applicable  to  banks  incorporated  under 
the  laws  of  the  United  States  or  of  the  State  of  New  York.  The 
general  scheme  is  not  to  tax  the  capital  stock  as  such,  but  to  include 
in  the  valuation  of  each  stockholder’s  personal  property  in  the  place 
city,  town  or  ward  where  a bank  is  located,  the  value  of  his  shares  of 
stock  in  such  bank. 

In  the  assessment  of  the  shares,  each  stockholder  is  allowed  all  the 
deductions  and  exemptions  allowed  by  law  in  assessing  the  value  of 
other  taxable  personal  property,  and  there  is  also  deducted  from  the 
value  of  the  shares  such  sum  as  is  in  the  same  proportion  to  such 
value  as  is  the  assessed  value  of  the  real  estate  of  the  bank,  in  which 
any  portion  of  its  capital  is  invested,  to  the  whole  amount  of  the 
capital  stock  of  the  bank. 

This  system  results  from  certain  provisions  of  the  National  Banking 
Act  (U.  S.  R.  S.,  Sec.  5219). 

Foreign  corporations,  that  is  corporations  not  organized  under  the 
laws  cf  the  State  of  New  York,  are,  in  general,  subject  to  taxation  under 
Lawrs  1855,  Ch.  37,  p.  44,  upon  all  sums  invested  in  business  in  this  State. 

There  is,  however,  a system  as  to  foreign  insurance  companies,, 
which,  is  peculiar  to  them  (see  Laws  1871,  Ch.  888,  § 7,  p.  2025,  and 
§ 522  of  the  Consolidation  Act  of  New  York  city,  Ch.  410,  1882),  but 
which  is  practically  equivalent  to  that  of  Laws  1855,  Ch.  37,  p.  44 ; 
and  also  a system  as  to  telegraph  companies  (see  Laws  1853,  Ch.  471, 
§ 3,  p.  932),  which  may  be  said  to  fix  the  capital  stock  of  such  com- 
panies for  the  purposes  of  local  taxation,  at  the  cost  of  the  works 
within  the  State.  The  Statute  of  1881,  Ch.  597,  as  above  noted,  has 
however,  complicated  the  system  of  taxing  telegraph  companies. 

The  only  peculiarity  in  these  systems  is  in  the  method  of  determin- 
ing the  amount  of  stock  taxable;  but  such  amount  is  taxed,  when 
ascertained,  in  the  same  manner  and  at  the  same  rate  as  the  personal 
estate  of  other  corporations  (See,  also,  L.  1881,  Ch.  433,  p.  591). 


OF  THE  SYSTEM  OF  TAXATION. 


II 


The  deposits  in  any  bank  for  savings  which  are  due  to  depositors, 
and  the  accumulations  in  any  life  insurance  company,  organized 
under  the  laws  of  this  State,  so  far  as  the  said  accumulations  are  held 
for  the  exclusive  benefit  of  the  assured,  are  not  liable  to  taxation, 
other  than  the  real  estate  and  stocks  which  may  be  owned  by  such 
bank  or  company,  wdiick  are  now  liable  to  taxation  under  the  laws  of 
the  State  (L.  1857,  Ch.  456,  § 4).  By  chapter  861  of  Laws  of  1867, 
however,  the  surplus  of  savings  banks  not  invested  in  United  States, 
securities  is  taxable. 


K 

THE  MANNER  OF  COLLECTING  TAXES  RAISED  BY  LOCAE 

TAXATION. 

After  the  persons  assessed,  whose  names,  with  the  values  of  their 
property,  have  been  entered  upon  assessment-rolls,  have  had  due 
opportunity  to  be  heard  with  respect  to  their  assessments,  and  after 
the  necessary  corrections  have  been  made  on  the  assessment-rolls, 
they  pass  into  the  hands  of  the  board  of  supervisors  of  the  county.  In 
New  York  city  the  board  of  aldermen  receive  the  corrected  assess- 
ment-rolls. The  board  of  supervisors,  cr  the  body  in  cities  exercising 
the  powers  of  such  board,  determines  the  proper  amount  to  be  raised 
for  local  purposes,  and  this  amount,  augmented  by  the  quota  of  the 
State  tax  of  the  locality,  proportioned  to  the  entire  assessed  valuation 
of  the  real  and  personal  properties  upon  any  given  assessment-roll, 
determines  the  percentage  of  tax  that  is  to  be  levied.  The  necessary 
calculations  are  then  made,  and  the  taxes  are  extended  upon  the  roll, 
the  appropriate  amounts  to  be  paid  being  placed  opposite  to  the. 
name  of  the  person  assessed,  or  to  each  description  of  real  estate. 

The  board  of  supervisors,  or  the  appropriate  body  having  its  powers, 
then  issues  its  warrant  under  the  hands  and  seals  of  its  members, 
commanding  the  collector  of  a town,  or  the  receiver  of  taxes  or  other 
collecting  officer  of  a city,  to  collect  from  the  persons  named  in  the 
roll  the  several  sums  set  opposite  to  their  respective  names.  When  the 
warrant  is  issued  to  a town  collector,  he  is  directed  to  pay  out  of  the 
mone3rs  collected  by  him  to  the  appropriate  disbursing  officers,  the 
respective  sums  raised  for  the  town  purposes  that  such  officers  are 
bound  to  see  served,  such  as  the  support  of  common  schools,  highways 
and  the  poor  in  the  town,  and  to  pay  to  the  supervisor  of  the  town  the 
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moneys  raised  for  town  expenses,  remitting  to  the  treasurer  of  the 
county  the  balance  of  the  moneys  collected.  The  warrant  authorizes 
the  collector,  if  a person  named  in  the  assessment-roll  refuses  or 
neglects  to  pay  his  tax,  to  levy  the  same  by  distress  and  sale  of  the 
goods  and  chattels  of  such  j erson  or  of  any  goods  and  chattels 
in  his  possession,  and  no  claim  of  property  to  such  goods  and 
chattels  by  any  other  person  is  available  to  prevent  their  sale. 
Lands  of  non-residents  in  towns  are  taxed  upon  a roll  separate  from 
that  used  for  the  taxation  of  residents  or  occupiers  of  land.  If  the 
taxes  on  such  lands  be  not  paid,  they  are  returned  to  the  Comptroller 
of  the  State  through  the  county  treasurer,  and  after  two  years  the 
lands  may  be  sold  for  non-payment. 

In  the  city  of  New  York,  the  board  of  aldermen  issue  their  warrants 
to  the  receiver  of  taxes,  authorizing  him  to  collect  the  taxes  appearing 
upon  the  assessment-rolls.  If  any  personal  taxes  be  not  paid  by  the 
fifteenth  of  January  following  the  delivery  of  the  assessment-rolls  to 
the  receiver,  he  may  issue  his  warrant  to  a marshal,  who  then  proceeds 
to  collect  the  taxes  in  arrear  with  powers  similar  to  those  possessed 
by  a town  collector.  Summary  proceedings  may  be  taken  before  the 
Supreme  Court  to  compel  payment  of  personal  taxes  that  are  other- 
wise uncollectable;  and  the  person  assessed  may  be  fined  as  for  a 
contempt  the  amount  of  the  tax  with  interest  or  costs,  or  be  forced  to 
apply  his  property  to  its  payment.  Nothing  but  absolute  inability  to 
respond  j^ecuniarily  to  the  demand  will  permit  escape  from  the  effect 
of  this  proceeding.  The  statutes  are  ample  in  their  remedies  for  the 
sale  of  lands  for  unpaid  taxes  both  in  New  York  city  and  throughout 
the  State  generally. 


. L. 

THE  MANNER  OF  DETERMINING  THE  TAXES  TO  BE  PAID 
BY  CORPORATIONS  FOR  STATE  PURPOSES. 

By  chapter  542  of  the  Laws  of  1880  (p.  763),  a separate  and  distinct 
system  was  inaugurated  in  this  State  for  the  purpose  of  raising  taxes 
for  the  use  of  the  State  from  corporations.  This  system  was  taken 
from  Pennsylvania,  where  it  had  been  in  successful  operation  for  many 
years.  Chapter  361  of  the  Laws  of  1881,  p.  481,  amended  the  first  act 
in  many  important  particulars,  and  re-enacted  its  provisions.  Import- 
ant amendments  and  additions  have  also  been  made  since  1881.  This 
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statute  now  provides  for  taxation  upon  tlie  franchises  of  domestic  cor- 
porations and  the  business  of  foreign  corporations  within  this  State, 
by  requiring  all  foreign  and  domestic  corporations,  except  savings 
banks,  institutions  for  savings,  insurance  companies,  banks  and  man- 
ufacturing corporations,  carrying  on  manufacture  within  the  State 
(not  including  in  the  exception  gas  companies  or  trust  companies),  to 
make  returns  to  the  Comptroller  of  the  State  on  or  before  the  fifteenth 
dav  of  November  of  each  year.  This  report  must  contain  a statement 
of  dividends  paid  during  the  year,  ending  with  the  first  day  of  that 
month.  If  the  corporation  makes  no  dividend  or  declares  dividends 
less  than  six  per  centum  upon  the  par  value,  the  report  must  contain 
an  appraisement  of  the  capital  stock  of  the  company.  If  the  divi- 
dends amount  to  six  or  more  than  six  per  centum  upon  the  par  value 
of  the  capital  stock,  a tax  must  be  paid  at  the  rate  of  one-quarter  mill 
upon  each  dollar  of  capital  stock  for  each  one  per  centum  of  dividends 
made  or  declared.  If  no  such  dividend  be  made  or  declared,  then  a tax 
must  be  paid  at  the  rate  of  one  and  one-half  mill  upon  each  dollar  of 
valuation  of  capital  stock  made  in  accordance  with  the  provisions 
of  the  aet.  These  taxes  must  be  transmitted  to  the  Comptroller  within 
fifteen  days  after  the  first  day  of  January  in  each  and  every  year,  and 
if  reports  be  not  made  and  taxes  be  not  paid  in  accordance  with  the 
provisions  of  the  act,  a penalty  of  ten  per  centum  upon  the  amount 
of  the  tax  is  imposed,  but  ho  interest,  and  the  corporation  is  liable  to 
proceedings  to  have  its  charter  and  privileges  declared  forfeited  or 
be  debarred  from  doing  business  within  the  State.  Under  this  same 
system,  and  by  force  of  the  provisions  of  chapter  G79,  Laws  of  1886, 
superseding  some  provisions  of  the  original  statutes,  insurance  com- 
panies, except  life  insurance  companies  and  mutual  beneficial  associa- 
tions, make  reports  to  the  Comptroller  upon  the  first  day  of 
August,  and  pay  a tax  of  one-half  of  one  per  cent,  upon  the  gross 
amount  of  premiums  received  on  business  done  in  the  State  during 
the  year  ending  with  the  preceding  thirtieth  day  of  June. 
Transportation  companies,  express  companies,  pipe-line  companies, 
elevated  railroad  companies,  telegraph  and  telephone  companies  and 
sleeping-car  companies  doing  business  in  the  State  are  required  to 
pay  to  the  State  Treasurer  a tax  of  five-tenths  of  one  per  centum  of  the 
gross  earnings  in  the  State  of  such  companies,  upon  the  first  of 
August  of  each  year,  and  such  companies  must  make  reports  to  the 
Comptroller  on  that  day  of  their  gross  earnings  for  the  year  ending  * 
with  the  preceding  thirtieth  day  of  June.  A penalty  of  ten  per  cent 
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ite  imposed  for  the  failure  to  make  reports  and  pay  these  last -men- 
tioned taxes.  All  corporations,  joint-stock  companies  and  associations 
taxable  under  this  peculiar  system  are  exempt  from  other  assessment 
and  taxation  for  State  purposes,  except  upon  their  real  estate,  which 
remains  liable  to  taxation  for  State  purposes  through  the  medium  of 
the  local  authorities  in  the  manner  before  mentioned.  The  practical 
result  of  this  exemption  is  that  corporations  liable  to  pay  taxes 
directly  to  the  State  in  the  manner  above  set  forth,  pay  taxes  to  the 
local  authorities  upon  their  real  estate,  calculated  at  the  rate  at  which 
individuals  and  other  corporations  pay  taxes  in  the  same  locality,  but 
their  local  rate  of  taxation  upon  personal  property  and  capital  stock 
is  diminished  by  the  portion  of  the  total  rate  that  is  included  therein 
for  the  purpose  of  raising  taxes  for  State  purposes. 

Much  litigation  arose  under  the  statutes  of  1880  and  1881,  princi- 
pally in  view  of  the  circumstance  that  it  was  claimed  that  corporations, 
both  foreign  and  domestic,  could  be  compelled  to  pay  taxes  estimated 
upon  their  entire  capital  stock,  notwithstanding  a portion  of  their 
capital  stock  might  be  invested  in  business  outside  of  the  State  of 
New  York.  It  was  claimed  on  the  part  of  the  corporations,  that  the 
principle  that  taxation  should  be  correlative  with  protection,  was 
violated  so  far  as  the  statute  authorized  the  taxation  of  corporations 
by  reason  of  their  ownership  of  capital  that  was  not  employed  in 
business  within  the  State  of  New  York.  In  recognition  of  this 
justly  founded  complaint,  chapter  151  of  the  Laws  of  1882  and 
chapter  501  of  the  Laws  of  1885  (p.  858)  were  passed.  By  these 
statutes  it  is  provided,  that  the  amount  of  capital  stock  which  shall 
be  the  basis  for  taxation  by  the  State  under  this  peculiar  system, 
shall  be  the  amount  of  the  capital  stock  employed  within  the  State  by 
the  corporation  liable  for  taxation.  The  corporation  in  making  its 
report  to  the  Comptroller,  is  required  to  state  specifically  the  amount 
of  the  capital  stock  employed  within  the  State.  There  are  other  State 
taxes  peculiar  to  particular  classes  of  corporations,  which  are  noted 
below. 


? 
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M. 

THE  COLLATERAL  INHERITANCE  TAX. 

In  1885  an  act  was  passed  providing  for  tlie  taxation  of  “ gifts, 
legacies  and  collateral  inheritances  in  certain  cases  *’  for  the  use  of 
the  State  (Ch.  4S3).  This  tax  was  a new  one  in  this  State. 

The  law  provides  that  five  per  centum  of  the  value  of  the  property 
transmitted  shall  he  paid  to  the  local  public  financial  officer  for  the 
use  cf  the  State  when  the  recipient  is  not  a near  relative  or  near  con- 
nection-of  the  original  owner  of  one  of  the  degrees  specified  in  the 
statute.  It  applies  equally  to  the  effect  of  the  intestate  laws  and  of 
testamentary  dispositions.  The  personal  representatives  or  trus- 
tees remain  liable  for  the  tax  until  it  be  paid.  The  statute  contains 
ample  provisions  for  the  appraisement  of  the  property  and  the 
enforcement  of  the  tax,  with  interest  and  penalties. 


N. 

REMEDIES  OF  THE  TAXPAYER  FOR  ILLEGAL  ASSESSMENT 

OR  TAXATION. 

Until  the  year  1880  no  remedy  existed  in  the  State  of  New  York 
against  an  over-valuation  of  property  or  a valuation  higher,  propor- 
tionately, than  other  property  on  the  same  assessment-roll.  In  the 
absence  of  fraud,  or  the  adoption  of  some  wrong  principle  in  making 
an  assessment,  the  judgment  of  the  assessing  officers  as  to  value  was 
conclusive. 

Doubtless  relief  could  have  been  obtained  in  equity,  where  the 
assessing  officers  had  designedly  adopted  a systematic  rule  of  under- 
valuation applied  willfully  to  the  case  of  a special  class  of  property. 
In  such  a case,  the  owner  of  any  of  the  property  thus  unlawfully  dis- 
criminated against,  on  tendering  the  amount  admitted  to  be  due, 
might  have  obtained  an  injunction  against  the  collection  of  the 
balance.  To  a single  individual,  alone  discriminated  against,  this 
remedy  was  denied.  • 

Prior  to  the  enactment  of  chapter  269,  Laws  of  1880  (p.  402),  a writ 
of  certiorari  would  lie  only  to  review  the  action  of  an  assessing  officer 
when  he  had  acted  fraudulently,  or  without  or  beyond  his  jurisdic- 
tion, or  had  made  a mistake  of  law  in  the  performance  of  his  duties. 
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But  by  this  statute  a remedy  by  writ  of  certiorari  was  provided,  not 
only  for  the  matters  previously  available  as  grounds  of  relief,  but  also 
for  an  over- valuation  or  inequality  in  valuation,  and  the  judgment  of 
assessing  officers  upon  the  value  of  property  for  the  purposes  of  taxa- 
tion became  subject  to  review  by  the  Supreme  Court. 

By  force  of  this  act,  a taxpayer  can  have  the  valuation  of  his  prop- 
erty reduced  to  the  percentage  of  actual  value  adopted  by  the 
assessors  in  making  their  assessment  of  other  property  on  the  same 
assessment-roll. 

This  statute  has  been  regarded  as  a most  important  innovation  in 
the  interests  of  justice  to  taxpayers. 

By  chapter  311,  Laws  of  1885,  the  Consolidation  Act  was  amended 
with  a view  to  exclude  the  citizens  of  New  York  city  from  the  right- 
accorded  to  those  of  all  other  parts  of  the  State,  to  reduce  a valuation 
made  at  a higher  proportionate  percentage  of  actual  value  than  that 
applied  to  other  property  on  the  same  roll.  The  question  of  the  effect 
of  this  attempt  is  now  before  the  courts. 

A writ  of  certiorari  may  also  be  obtained  to  review  the  action  of  the 
Comptroller  in  determining  the  amount  of  capital  used  within  the 
State  by  any  corporation  liable  to  pay  taxes  directly  to  the  State,  and 
the  amount  of  tax  and  penalty  to  be  paid  thereon,  provided  it  be 
applied  for  within  thirty  days  after  notice  of  the  Comptroller’s 
decision.  The  writ  will  not  be  granted,  however,  unless  the  amount 
of  taxes  and  penalties  in  dispute  be  first  deposited  with  the  State 
Treasurer,  and  an  undertaking  for  costs  be  given  by  the  applicant 
for  the  writ  (Section  17,  Ch.  501,  Laws  of  1885). 

As  a general  rule,  relief  by  suit  cannot  be  had  to  set  aside  or  correct 
an  illegal  assessment.  This  rule,  however,  is  subject  to  three  exceptions. 

First.  Where  the  proceedings  are  such  that  a suit  in  equity  will 
prevent  a multiplicity  of  suits. 

Second.  Where  assessments  lead  in  their  execution  to  irreparable  injury. 

Third.  Where  the  assessment  or  tax  is  a lien  on  real  estate,  is  valid  on  its 
face,  and  extrinsic  facts  are  necessary  in  order  to  establish  its  invalidity. 

If  the  assessing  officers  have  acted  without  jurisdiction,  and  the 
case  can  be  brought  within  any  head  of  equitable  jurisdiction,  an 
injunction  can  be  obtained  to  restrain  the  collection  of  the  tax 
imposed  in  consequence  of  a void  assessment.  If  the  assessors  have 
had  jurisdiction  either  of  the  person  or  property  assessed,  the  only 
remedy  is  by  certiorari , unless  the  case  can  be  brought  within  one  of 
the  exceptions  given  above. 


COMPILATION 

OF 

Constitutional  and  Statutory  Law  of 

Taxation,  with  Cases. 



I. 

PROVISIONS  OF  THE  CONSTITUTION  OF  THE  UNITED  STATES 
AFFECTING  TAXATION  IN  THE  STATE  OF  NEW  YORK. 

The  following  provisions  of  the  Constitution  of  the  United  States, 
bearing  upon  the  subject  of  taxation,  have  been  discussed  by  the 
courts  of  the  United  States  and  of  the  State  of  New  York  in  the  cases 
abstracted  or  cited  below. 

Art.  I.,  sec.  8:  “The  Congress  shall  have  power  to  lay  and  collect 
taxes,  duties,  imposts  and  excises,  to  pay  the  debts  and  provide  for 
the  common  defense  and  general  welfare  of  the  United  States;  but  all 
duties,  imposts  and  excises  shall  be  uniform  throughout  the  United 
States.”  ********  * * * 

(See  Passenger  Cases,  7 How.,  U.  S.,  405  [1840]  ). 

The  passenger  tax  imposed  by  Congress  by  “An  act  to  regulate 
immigration,  approved,  August  3, 1882,”  is  substantially  uniform  within 
the  meaning  and  purpose  of  the  Constitution,  because,  as  an  excise  duty 
on  the  business  of  bringing  passengers  from  foreign  countries  into 
this  by  ocean  navigation,  it  operates  precisely  alike  in  every  part  of 
the  United  States  where  such  passengers  can  be  landed  (Head  Money 
Cases,  112  U.  S.,  580  [1884] ). 

When  a general  tax  is  laid  on  all  property  alike,  it  cannot  be  con- 
strued as  a duty  on  exports  when  falling  upon  goods  not  then 
intended  for  exportation,  though  they  should  happen  to  be  exported 
afterwards  (Brown  v.  Houston,  114  U.  S.,  622  [1884] ; see  also,  Morgan 
S.  S.  Co.  v.  Louisiana,  118  U.  S.,  455  [1886]  ). 
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Art.  I.,  sec.  8:  “The  Congress  shall  have  power  * * * to 

borrow  money  on  the  credit  of  the  United  States.” 

The  power  to  borrow  money  and  issue  stock  is  a sovereign  power 
and  embraces  all  necessary  powers  to  carry  it  effectively  into  exer- 
cise, including  on  the  part  of  the  United  States,  the  right  to  prohibit 
taxation  upon  the  debt  by  any  of  the  States  (People  ex  rel.  Hanover  Bank 
v.  Comm’rs  of  Taxes  of  New  York,  37  Barb.,  635  [1862]  ; see,  also,  the 
cases  under  chapter  VII.  below,  relative  to  stocks  of  the  United  States). 

Art.  I.,  sec.  8:  “To  regulate  commerce  with  foreign  nations,  and 
among  the  several  States,  and  with  the  Indian  tribes.” 

The  collection  of  moneys  from  officers  and  crews  of  ships  for 
hospital  purposes,  is  under  the  power  of  Congress  to  regulate  com- 
merce, and  not  within  the  province  of  State  legislation  (People  v. 
Brooks,  4 Den.,  469  [1847]). 

The  Legislature  of  a State  cannot  impose  a tax  upon  alien  passengers 
arriving  in  ports  of  that  State,  from  foreign  countries,  since  this  is  a 
regulation  of  commerce,  the  power  over  which  is  exclusively  vested 
in  Congress  by  the  federal  Constitution  (1  N.  Y.  R.  S.,  445,  title  4, 
§ 7 — held  void;  Passenger  Cases,  7 How.  U.  S.,  283  [1849]  ).  If  the 
object  of  the  statute,  as  determined  by  its  natural  and  reasonable 
effect,  is  to  compel  owners  of  vessels  to  pay  a sum  of  money  for  every 
foreign  passenger  landed*  at  New  York,  such  statute  is  unconstitu- 
tional (Henderson  v.  Mayor  of  New  York,  92  U.  8.,  259  [1875]  ). 

State  statutes  regulating  commerce  cannot  be  held  valid  simply 
because  they  are  called  “inspection  laws,”  and  a State  cannot  vote  a 
law  designed  to  raise  money  to  support  paupers,  to  detect  or  prevent 
crime,  to  guard  against  disease,  to  cure  the  sick,  so  as  to  make  it  an 
inspection  law,  within  the  constitutional  meaning  of  that  word,  by  call- 
ing it  so  in  the  title  of  the  act  (People  v.  Compagnie  Generale  Trans- 
atlantique,  107  U.  S.,  59  [1882] ; People  v.  Edye,  11  Daly,  132  [1882]  ). 

A duty  imposed  by  an  act  of  Congress  upon  the  owners  of  vessels 
for  every  passenger  not  a citizen  of  the  United  States  is  not  an 
exercise  of  the  taxing  power,  but  a mere  incident  of  the  regulation  of 
commerce  (Head  Money  Cases,  112  U.  S.,  594  [1884]  ). 

While  a statute  of  a State  imposing  a tax  upon  freight  taken  up 
within  the  State  and  carried  out  of  it,  or  taken  up  without  the  State  and 
carried  into  it,  is  repugnant  to  the  provision  of  the  federal  Constitution 
which  vests  the  control  of  foreign  and  interstate  commerce  in  Congress, 
a statute  imposing  a tax  upon  the  gross  receipts  of  railroad  companies 
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is  not  thus  repugnant,  though  the  gross  receipts  are  in  part  made 
up  from  freights  received  for  transportation  of  merchandise  from  one 
State  to  another.  The  court  makes  the  distinction,  that  in  the  latter 
case,  the  receipts  at  the  time  of  the  tax  have  lost  their  character  as 
freight  earned,  and  become  incorporated  in  the  general  mass  of  tho 
company’s  property  (State  Tax  on  Gross  Railway  Receipts,  Reading 
R’y  Co.  v.  Pennsylvania,  15  Wall.,  284  [1872,]  ). 

The  taxation  of  the  capital  stock  of  a steamship  company  which  is 
invested  in  vessels  employed  in  foreign  commerce  is  not  a regulation 
of  commerce  (People  ex  rel.  U.  S.  & Brazil  S.  S.  Co.,  v.  Comr’s  of  Taxes 
of  N.  Y.,  48  Barb.,  157  [1866]  ). 

A duty  or  tax  imposed  by  a State  statute  on  brokers’  sales  of 
imported  merchandise  — held  unconstitutional  (People  v.  Moring,  3 
Abb.  Ct.  App.  Dec.,  539  [1867] ; affirming  47  Barb.,  642).  A tax  upon 
sales  made  by  an  auctioneer,  when  applied  to  imported  goods  sold  for 
the  importer  in  the  original  packages  is  void,  as  being  a duty  on 
imports  and  a regulation  of  commerce,  the  tax  on  the  amount  of  sales 
being  equivalent  to  a tax  on  the  goods  sold  (Cook  v.  Pennsylvania,  97 
U.  S.,  566  [1878]  ). 

Where  the  relator  claimed  that  an  assessment  upon  his  personal 
estate  consisting  of  money  continuously  employed  in  the  business  of 
exporting  cotton  to  foreign  countries,  and  continuously  invested  in 
cotton  on  shipboard,  violated  the  constitutional  provisions  against  any 
tax  on  articles  exported,  and  against  a State  tax  on  imports  or  exports, 
and  that  the  imposition  of  the  tax  was  a State  regulation  of  com- 
merce ; the  court  held  that  the  tax  as  assessed  upon  his  capital,  simply 
as  personal  estate,  and  without  regard  to  his  use  of  it,  was  lawful 
(People  ex  rel.  Haneman,  v.  Tax  Commissioners,  10  Hun,  255;  affirmed 
in  73  N.  Y.,  607  [1878] ).  This  case  was  affirmed  by  the  U.  S. 
Supreme  Court  on  the  ground  that  it  did  not  distinctly  appear  that 
the  capital  was  not  in  money  at  the  time  the  assessment  was  first  made, 
and  that  if  it  was  in  money  at  that  time  it  did  not  escape  taxation  even 
if  at  the  time  the  assessment  was  finally  confirmed,  the  capital  was 
invested  in  goods  for  export  (People  v.  Commissioners,  104  U.  S., 
466  [1881]  ). 

A State  tax  on  premiums  for  insurance  of  imported  goods  in  bonded 
warehouses  is  not  a tax  on  imports  or  an  interference  with  foreign 
commerce  (People  v.  National  Eire  Ins.  Co.,  27  Hun,  188  [1882]  ). 

A municipal  license  fee  which  is  a charge  explicitly  made  as  the 
price  of  the  privilege  of  navigating  the  Mississippi  river  between  New 
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Orleans  and  the  Gulf  of  Mexico  in  the  coast-wise  trade  is  void  as  a 
regulation  of  commerce  (Moran  v.  New  Orleans,  112  U.  S.,  69  [1884] ). 

Where  a general  tax  is  laid  on  all  property  alike,  it  cannot  be  con- 
strued as  a duty  on  exports  when  falling  upon  goods  not  then 
intended  for  exportation  though  they  should  happen  to  be  exported 
afterward.  The  taxing  of  goods  coming  from  other  States,  as  such, 
or  by  reason  of  their  so  coming,  would  be  a regulation  of  interstate 
commerce;  but  if  after  their  arrival  they  are  subjected  to  a general 
tax  on  all  property  alike,  this  does  not  constitute  such  a regulation 
(Brown  v.  Houston,  114  U.  S.,  633  [1885]  ). 

Certain  State  quarantine  fees — held , not  a tonnage  tax,  but  a com- 
pensation for  services  rendered,  and  not  void  as  regulations  of 
commerce  (Morgan  S.  S.  Co.  v.  Louisiana,  118  U.  S.,  455  [1886]  ). 

Transportation  implies  the  taking  up  of  persons  or  property  at  one 
point  and  putting  them  down  at  another.  A tax,  therefore,  upon  such 
receiving  and  landing  of  passengers  and  freight  is  a tax  upon  their 
transportation,  that  is,  upon  the  commerce  between  the  two  States 
involved  in  such  transportation,  and  is  invalid  (Gloucester  Ferry  Co.  v . 
Pennsylvania,  114  U.  S.,  196  [1885]). 

A tax  or  duty  on  persons  who,  not  having  their  principal  place  of 
business  within  the  State,  engage  in  the  business  of  selling  or  of 
soliciting  the  sale  of  certain  described  liquors,  to  be  shipped  into  the 
State,  is  a regulation  in  restraint  of  commerce,  and  void.  The  police 
power  cannot  be  set  up  to  control  the  inhibition  of  the  federal  Consti- 
tution, or  the  jDower  of  the  United  States  government  created  thereby 
(Walling  v.  Michigan,  116  U.  S.,  446  [1886] ). 

The  products  of  a State,  though  intended  for  exportation  to  another 
State,  and  partially  prepared  for  that  purpose  by  being  deposited  at 
a place  or  port  of  shipment  within  the  State,  are  liable  to  taxation, 
and  the  constitutional  provision  as  to  the  regulation  of  commerce  is 
not  applicable  (Coe  v.  Errol,  116  U.  S.,  517  [1886]  ). 

A privilege  tax  imposed  as  a condition  precedent  to  the  right  of  a 
company  to  run  and  use  sleeping  cars  for  the  transportation  of  passen- 
gers in  their  transit  into,  or  through,  or  out  of  the  State  — held  void 
(Pickard  v.  Pullman  Southern  Car  Co.,  117  U.  S.,  34  [1886] ; see  also 
Tennessee  v.  Pullman  Southern  Car  Co.,  Id  51  [1886] ). 

State  legislation  which  seeks  to  impose  a direct  burden,  whether  by 
tax  or  otherwise,  upon  interstate  commerce,  or  to  interfere  directly 
with  its  freedom,  encroaches  upon  the  exclusive  power  of  Congress 
(Wabash  etc.  B’y  Co.  v.  Illinois,  118  U.  S.,  557  [1886];  see,  also 
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Philadelphia  Fire  Association  v.  New  York,  119  U.  S.,  110  (see  Ex  parte 
Hanson,  28  Fed.  Rep’r,  127  [1886]  ). 

Drummers’  tax  held  unconstitutional  (Corson  v.  Maryland,  120  U. 
S.,  502  [1887] ; Robbins  v.  Shelby  County  Taxing  District,  Id.  489 
[1887] ; Ex  parte  Stockton,  33  Fed.  Rep’r,  95  [1887] ; see  ex  parte 
Hanson,  28  Fed.  RepT,  127). 

A statute  imposing  a tax  upon  the  receipts  of  a transportation  com- 
pany for  the  transportation  of  freight  through  the  State,  and  from 
points  without  to  points  within  the  same  and  from  points  within  to 
points  without  is  void  as  a regulation  of  commerce  between  the  States 
(Fargo  v.  Michigan,  121  U.  S.,  230  [1887]  ). 

Tax  on  “ sewing  machine  companies  ” held  to  embrace  all  manu- 
facturers of  sewing  machines,  and  not  to  contravene  the  prohibition 
of  the  regulation  of  commerce  by  the  State,  nor  the  guaranty  of  equal 
privileges  to  all  citizens  (Singer  Manufacturing  Co.  v.  Wright,  33 
Fed.  Rep’r,  121  1 1887]  ). 

A tax  levied  directly  upon  the  receipts  derived  by  a steamship  com- 
pany from  its  fares  and  freights  for  the  transportation  of  persons  and 
goods  between  different  States,  and  between  the  States  and  foreign 
countries,  and  from  the  charter  for  its  vessels  for  the  same  purpose,  is 
in  conflict  with  the  exclusive  powers  of  Congress  under  the 
Constitution  (Phila.  S.  S.  Co.  v.  Pennsylvania,  122  U.  S.,  326 
[1887]  ). 


Art.  I.,  Sec.  9:  “The  migration  or  importation  of  such  persons  as 
any  of  the  States  now  existing  shall  think  proper  to  admit,  shall  not 
be  prohibited  by  the  Congress  prior  to  the  year  one  thousand  eight 
hundred  and  eight,  but  a tax  or  duty  may  be  imposed  on  such  impor- 
tations, not  exceeding  ten  dollars  for  each  person.”  * * * 

See  Passenger  cases  (7  How.  U.  S.,  453  [1849] ).  This  clause  has 

exclusive  reference  to  persons  of  the  African  race  (People  v.  Com- 

panie  Generale  Trans-Atlantique,  107  U.  S.,  59  [1882]  ). 

Art.  I.,  Sec.  10:  “Nn  Sf.n.i.A  sthn.ll  * * * 

* * * 

contracts.  * 


“No  State  shall  * * pass  any 

ex  post  facto  law,  or  law  impairing  the  obligation  of 

* * » • 


Laws  of  1846  (Ch.  327,  p.  466),  being  an  act  to  equalize  taxation,  is 
not  void  as  an  ex  post  facto  law,  since  it  imposes  no  burden  on  rents 
paid  or  payable  before  its  passage  (Lc  Couteulx  v.  Supervisors  of 
Erie  7 Barb.  249  [1849]  ).  This  decision  was  approved  in  City  of 
Buffalo  v.  Le  Couteulx  (15  N.  Y.,  451  [1857] ). 

Laws  of  1846  (Ch.  327,  above),  imposing  a tax  upon  rents  reserved 
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upon  leases,  does  not  interfere  with  the  contract  between  the  land- 
lord and  his  tenant,  but  leaves  the  obligation  to  pay  taxes,  if  there  be 
any,  in  full  force  according  to  the  contract  between  them  (Living- 
ston v.  Hollenbeck,  4 Barb.,  9 [1847]  ; and  see  3 How.  Pr.  343).  To 
the  same  effect,  Le  Couteulx  v.  Supervisors  of  Erie  (above),  and  City 
of  Buffalo  v.  Le  Couteulx  (above). 

The  provision  of  the  laws  of  1854  (Ch.  398,  § 15,  p.  1044),  that  ser- 
vice in  the  militia  should  forever  exempt  from  taxation  to  the  amount 
of  $500,  did  not  constitute  a contract  within  the  federal  Constitution, 
and  a repeal  of  the  statute  took  away  the  privilege,  though  the  service 
had  at  the  time  been  completed  (People  ex  rel.  Cunningham  v.  Boper, 
35  N.  Y.,  629,  [1866]  ). 

Laws  of  1822  (Ch.  257),  enacted  that  no  property  of  the  Society  of 
the  New  York  Hospital  should  be  subject  to  be  taxed  by  virtue  of  any 
law  of  the  State. 

Laws  of  1869,  (Ch.  875,  § 2),  provided  that  the  real  estate  of  that 
institution,  except  buildings  actually  used  for  hospital  purposes,  shall 
be  liable  to  taxation.  Held,  that  the  earlier  statute  did  not  constitute 
a contract  but  was  a spontaneous  concession,  subject  to  repeal  or 
modification  (People  ex  rel.  Davies  v.  Commissioners  of  Taxes  of  N. 
Y.,  47  N.  Y.,  501  [1872] ). 

A statute  exempting  the  defendant  company  from  taxation  held 
repealable  (Hewitt  v.  N.  Y.  & Oswego  Mid.  B.  B.  Co.,  12  Bl.,  452; 
see,  also,  Stevens  v.  N.  Y.  & Oswego  Mid.  B.  Co.,  13  Blatchf.,  104 
[1875] ). 

Where  the  Legislature  directs  a tax  to  pay  claims  not  recoverable 
by  action,  nor  a public  charge,  but  founded  only  in  equity  and  justice, 
it  vests  no  absolute  right  in  the  claimants,  and  when  no  condition  is 
imposed  upon  them  and  no  remuneration  is  required  of  them  for  the 
concession,  it  does  not  have  the  constitutional  sanction  of  a contract, 
and  before  the  money  is  raised  and  paid  over,  a repeal  annuls  it 
(People  ex  rel.  Canajoharie  Nat.  Bank  v.  Supervisors  of  Montgomery, 
67  N.  Y.,  109  [1876]). 

Laws  of  1873  (Ch.  119),  do  not  affect  any  contract  (Peo.  ex  rel. 
Witherbee  v.  Supervisors,  70  N.  Y.,  234  [1877] ). 

The  provisions  of  the  law  of  1885  (Ch.  405),  directing  the  registrar 
of  arrears  in  the  city  of  Brooklyn,  within  six  months  after  #the 
passage  of  the  act,  to  cancel  all  sales  for  taxes  made  more  than  eight 
years  and  upon  which  no  leases  shall  have  been  given, — held,  not  to 
impair  the  obligation  of  any  contract  with  the  holders  of  certificates 


CONSTITUTION  OF  THE  UNITED  STATES.  23 

of  sales,  -but  to  be  merely  a short  statute  of  limitations,  and  as  such 
reasonable  (Wheeler  v.  Jackson,  41  Hun,  410  [1886]  ). 

The  omission  of  the  exemption  granted  to  members  of  the  National 
Guard  by  the  Laws  of  1870  (Ch.  80,  § 253),  from  the  section  amending 
it  (Laws  of  1875,  Ch.  223,  § 59),  effects  a repeal  of  the  provision 
(People  ex  rel.  Sears  v.  Assessors  of  Brooklyn,  84  N.  Y.,  610;  affirming 
18  Hun,  386  [1881] ). 

Such  repeal  does  not  infringe  the  Constitution,  since  no  contract 
relation  existed  between  the  State  and  any  member  who  had  enlisted 
prior  to  the  repeal  (lb. ; and,  see  People  ex  rel.  Cunningham  v.  Roper, 
35  N.  Y.,  629  [1866]  ). 

An  exemption  from  taxation  granted  to  a corporation,  held  not  to 
pass  by  the  mortgage  of  its  charter  and  works  or  to  be  included  in  the 
transfer  of  the  franchise  to  be  a corporation  to  the  mortgagees  or  pur- 
chasers at  a judicial  sale,  and  hence  taxation  of  the  new  corporation 
did  not  impair  the  obligation  of  any  contract  (Memphis  R.  R.  Co.  v. 
Comr’s,  112  U.  S.,  609  [1884]  ).  An  exemption  contained  in  the  char- 
ter of  a railroad  company, — ■ held , not  to  pass  to  a consolidated  cor- 
poration (St.  Louis,  Iron  Mountain,  etc.,  Ry.  Co.  v.  Berry,  113  U.  S., 
465  [1885] ). 

A law  of  a State  may  authorize  a debtor  to  produce  the  obligations 
of  his  creditor  and  use  them  as  set-off  for  his  own  debt,  and  such  a 
law  can  be  liable  to  no  impeachment  as  divesting  vested  rights  or 
impairing  the  obligation  of  contracts.  So  held  in  respect  to  the 
extinguishment  of  taxes  by  the  set-off  of  municipal  bonds  (Amy  v. 
Shelby  County  Taxing  District,  114  U.  S.,  387  [1885]  ). 

The  following  cases  constitute  the  Virginia  Coupon  Tax  Cases  of 
1885:  Poindexter  v.  Greenhow  (114  U.  S.,  270);  White  v.  Greenhow 
(114  U.  S.,  307);  Chaffin  u Taylor  (114  U.  S.,  309);  Allen  u.  B.  & C. 
R.  R.  Co.  (114  U.  S.,  311);  Carter  v.  Greenhow  (114  U.  S.,  317);  Pleas- 
ants v.  Greenhow  (114  U.  S.,  323);  Marye  v.  Parsons  (114  U.  S., 
325). 

A special  exemption  from  taxation  held  personal,  and  not  to  pass  to 
the  purchasers  of  the  railroad  under  foreclosure,  and  a statute  sub- 
jecting the  property  of  the  plaintiff  in  error  to  taxation  — held , not  to 
impair  the  obligation  of  any  contract  (Chesapeake  & Ohio  R.  R.  Co.  v. 
Miller,  114  U.  S.,  176  [1885]  ). 

See,  also,  the  following  cases  constituting  the  Virginia  Coupon 
Tax  Cases  of  1886:  Barry  v.  Edmunds  (116  U.  S.,  550);  Chaffin  u 
Taylor  (116  U.  S.,  567);  Royall  v.  Virginia  (116  U.  S.,  572);  Sands 
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v.  Edmunds  (116  U.  S.,  585);  Willis  v.  Miller  (29  Fed.  Repr.,  238); 
Strickler  v.  Yager,  (id.,  244);  and  see  Vicksburgh,  S.  & P.  R R Co. 
v.  Dennis  (116  U.  S.,  665). 

Exemption  from  taxation  being  a special  privilege  granted  by  the 
government  to  an  individual,  either  in  goods  or  as  an  appurtenant  to 
the  freehold,  is  a franchise,  and  acquiescence  in  actual  taxation,  or  an 
actual  invasion  .of  the  franchise,  year  by  year  for  over  thirty  years, 
will  be  regarded  as  presumptive  evidence  of  its  abandonment  or  sur- 
render, so  that  there  is  no  impairment  of  the  obligation  of  the  original 
contract  of  exemption  (Given  v.  Wright,  117  U.  S.,  648  [1886] ). 

An  act  of  the  State  of  Louisiana,  held,  void  as  impairing  the  obliga- 
tion of  a contract,  if  it  should  be  construed  as  imposing  any  other 
taxes  upon  a company  than  those  provided  by  its  charter.  A tax  upon 
the  shares  of  stockholders,  held,  on  the  facts,  substantially  a tax  on 
the  company  itself  (New  Orleans  v.  Houston,  119  U.  S.,  265  [1886]  ; 
see,  also,  Chicago  and  Kansas  City  R R Co.  u Guffey,  122  U.  S.,  561 
[1887] ). 

A statute  in  relation  to  the  collection  of  a tax  which  is  not  the  legal 
equivalent  of  a prior  statute  on  the  same  subject;  is  inoperative  for 
the  purpose  of  collecting  a tax  to  pay  a judgment  against  a municipal 
corporation,  recovered  prior  to  the  passage  of  the  subsequent  statute, 
and  is  unconstitutional  (Seibert  v.  Lewis,  122  U.  S.,  284  [1887] ). 

Art.  I.,  sec.  10:  “2.  No  State  shall,  without  the  consent  of  the  Con- 
gress, lay  any  imposts  or  duties  on  imports  or  exports,  except  what 
may  be  absolutely  necessary  for  executing  its  inspection  laws;  and  the 
net  produce  of  all  duties  or  imposts,  laid  by  any  State  on  imports  or 
exports,  shall  be  for  the  use  of  the  treasury  of  the  United  States ; and  all 
such  laws  shall  be  subject  to  the  revision  and  control  of  the  Congress. 

“No  State  shall,  without  the  consent  of  Congress,  lay  any  duty  of 
tonnage,  keep  troops,  or  ships  of  war,  in  time  of  peace,  enter  into  any 
agreement  or  compact  with  another  State,  or  with  a foreign  power,  or 
engage  in  war,  unless  actually  invaded  or  in  such  imminent  danger  as 
will  not  admit  of  delay.” 

(Passenger  Cases,  7 How.  U.  S.,  283  [1849],  cited,  supra,  Art.  I.,  Sec. 
8;  People  v.  Moring,  3 Abb.  Ct.  App.  Dec.,  539  [1867],  cited,  supra,  Art. 
I.,  Sec.  8;  Henderson  v.  Mayor,  92  U.  S.,  259  [1875],  cited,  supra,  Art. 
I.,  Sec.  8;  see,  also,  Cook  v.  Pennsylvania,  97  U.  S.,  566  [1878],  cited 
above,  under  Art.  I.,  Sec.  8;  People  ex  rel.  Haneman  v.  Tax  Comrs., 
10  Hun,  255  [1877];  S.  C.,  73  N.  Y.,  607  [1878]  ). 

Laws  of  1867,  chapter  256,  and  Laws  of  1871,  chapter  205,  in  effect 
claim  a contribution  from  the  owners  of  a vessel  for  the  privilege  of 
arriving  and  departing  from  this  port,  and  are  unconstitutional,  as 
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laying  a duty  on  tonnage  (Cole  v.  Johnson,  10  Dal}',  258  [1881]; 
People  v.  National  Fire  Ins.  Co.,  27  Hun,  188  [1882],  cited,  supra, 
Art.  I,  Sec.  8).  Laws  of  1381,  chapter  427,  and  Laws  of  1881,  chapter 
432,  held  not  inspection  laws  within  the  meaning  of  this  section  of 
the  Constitution  (People  v.  Compagnie  Generale  Transatlantique,  107 
U.  S.,  59  [1882] ; Brown  v.  Houston,  114  U.  S.,  022  [1885],  cited  above. 
Aid.  I,  Sec.  8;  Morgan  S.  S.  Co.  v.  Louisiana,  118  U.  S.,  455  [1886], 
cited  above,  Art.  I,  Sec.  8). 

Art.  TVT.,  § 2:  “1.  The  citizens  of  each  State  shall  be  entitled  to  all 
privileges  and  immunities  of  citizens  in  the  several  States.” 

Laws  of  1837,  chapter  30;  Laws  of  1849,  chapter  178;  Laws  of  1857, 
chapter  548,  requiring  the  agent  of  foreign  fire  insurance  companies 
to  pay  certain  taxes,  are  not  in  contravention  of  this  provision  (Fire 
Department  v.  Noble,  3 E.  D.  Smith,  440  [1854] ). 

The  equal  “ immunities  and  privileges  ” secured  to  the  “ citizens  of 
each  State,”  in  the  “several  States,”  do  not  demand  that  the  prop- 
erty of  the  resident  citizen  should  pay  for  the  protection  afforded  by 
the  laws  to  the  property  of  the  non-resident  (L.  1855,  Ch.  37).  The 
act  taxing  non-residents  on  capital  invested  in  business  in  this  State, 
held  constitutional  (Duer  v.  Small,  17  How.  Pr.,  201  [1859] ; 4 Blatchf., 
263  [1859] ; see,  also,  Brown  v.  Houston,  114  U.  S.,  633  [1885]  ). 

Amendments,  Art.  V.  : “No  person  shall  * * * be  deprived  of 

life,  liberty  or  property,  without  due  process  of  law;  nor  shall  private 
property  be  taken  for  public  use  without  just  compensation.” 

Laws  of  1873,  chapter  119,  does  not  deprive  any  town  of  its  prop- 
erty without  due  process  of  law  (People  ex  rel.  "NVitherbee  v.  Super- 
visors, 70  N.  Y.,  228  [1877] ). 

The  general  grant  of  legislative  power  in  the  Constitution  of  a State 
does  not  enable  the  Legislature,  in  its  exercise  either  of  the  right  of 
eminent  domain,  or  of  the  right  of  taxation,  to  take  private  property, 
without  the  owner’s  consent,  for  any  but  a public  object.  A Missouri 
statute,  authorizing  an  issue  of  bonds  to  a private  manufacturing 
company,  held  invalid  (Cole  v.  La  Grange,  113  U.  S.,  1 [1885]). 

Amendments,  Art.  XIV.,  § 1.  * * * “No  State  shall  make  or 

enforce  any  law  which  shall  abridge  the  privileges  or  immunities  of 
citizens  of  the  United  States;  nor  shall  any  State  deprive  any  person 
of  life,  liberty  or  property  without  due  j^rocess  of  law  ; nor  deny  to 
any  person  within  its  jurisdiction  the  equal  protection  of  the  laws.” 
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A law  directing  a proceeding  by  which  one  is  deprived  of  his- 
property,  whether  the  proceeding  be  judicial  or  administrative, 
whether  by  taking  the  property  or  imposing  a charge  upon  it,  must 
provide  some  notice  to  the  owner  and  opportunity  to  be  heard,  to  be 
within  due  process  of  law  (County  of  San  Mateo  v.  Southern  Pacific 
E’y  Co.,  13  Fed.  Eep’r,  722  [1882]  ) ; County  of  Santa  Clara  v.  Southern 
Pacific  E’y  Co.,  18  id.,  385  [1883]  ). 

The  fourteenth  amendment  to  the  Constitution  of  the  United  States, 
in  declaring  that  no  State  shall  deny  to  any  person  the  equal  protection 
of  the  laws , imposes  a limitation  upon  the  exercise  of  the  powers  of  the 
State  concerning  taxation  (County  San  Mateo  v.  So.  Pac.  E’y,  above). 

Under  that  amendment,  any  person  can  resort  to  the  courts  of  the 
United  States  to  secure  redress  from  unequal  taxation  (lb.). 

This  rule  extends  to  corporations  (lb.). 

Uniformity  in  taxation  requires  uniformity  in  the  mode' of  assess- 
ment as  well  as  in  the  rate  of  percentage  charged  (lb.). 

Allegations  in  a complaint,  praying  for  an  injunction  against  the 
collection  of  a tax,  to  the  effect  that  the  complainants  are  taxed  for 
real  property  subject  to  mortgage  without  deducting  the  amount  of 
the  mortgage;  that  they  are  taxed  for  personal  property  without 
deducting  the  amount  of  their  debts;  that  they  are  taxed  for  real 
property  which  they  hold  as  lessees  under  the  State  or  city,  while 
individual  tenants  or  lessees  are  not  so  taxed;  that  they  are  taxed  for 
State  purposes  in  cases  where  individuals  are  not  so  taxed;  and  that 
a discrimination  is  made  against  the  complainants,  and  in  favor  of 
corporations,  by  the  State  of  New  York,  in  that  telegraph  corpora- 
tions, gas  companies,  steam-heating  corporations  and  surface  railway 
corporations  are  not  taxed  in  the  same  manner  or  upon  the  same 
principle  for  their  property  imbedded  in  or  resting  upon  the  streets 
of  the  city  — held  not  to  bring  the  case  within  the  jurisdiction  of 
the  United  States  courts  under  the  fourteenth  amendment  to  the 
Federal  Constitution,  nor  to  take  it  out  of  the  methods  of  relief  pro- 
vided by  the  State  (Manhattan  E’y  Co.  u Mayor,  etc.  of  N.  Y.,  18  Fed. 
Eep’r,  195  [1883]  ). 

State  Legislatures  may  impose  double  taxes  or  burdens  beyond  the 
financial  capacity  of  the  classes  taxed,  without  interference  by  the 
courts,  where  the  rate  is  equitably  apportioned  upon  each  of  the 
classes  who  stand  in  similar  relations  to  each  other  (People  v.  Home 
Ins.  Co.,  92  N.  Y.,  328  [1883];  see  119  U.  S.,  129). 

Proceedings  to  raise  public  revenue  by  levying  and  collecting  taxes 
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are  not  necessarily  judicial,  and  “ due  process  of  law,”  as  applied  to 
that  subject,  does  not  imply  or  require  such  notice  and  hearing  as  are 
essential  to  the  validity  of  proceedings  and  judgments  of  judicial 
proceedings  (Kentucky  Railroad  Tax  Cases,  115  U.  S.,  321  [1885]  ). 

A State  statute  which  gives  notice  of  a proposed  assessment  by 
requiring  the  owner  to  present  a statement  of  property,  with  his 
estimate  of  its  value,  to  a designated  official,  which  fixes  time  and 
place  for  public  sessions  of  other  officials  at  which  such  statement  and 
estimates  are  to  be  considered,  and  the  official  valuation  made,  when 
and  where  the  party  interested  has  a right  to  be  present  and  to  be 
heard,  and  which  affords  him  opportunity,  in  a suit  to  collect  the  tax, 
to  judicially  contest  the  validity  of  the  proceeding,  does  not  neces- 
sarily deprive  him  of  his  property  without  due  process  of  law , within  the 
fourteenth  amendment  to  the  Constitution  of  the  United  States  (lb.). 

Where  a State  statute  creates  different  methods  of  ascertaining 
values,  and  of  appeal  for  different  classes  of  property,  but  provides 
for  the  impartial  application  of  the  same  methods  to  all  constituents 
of  each  class,  it  is  not  obnoxious  to  the  requirement  of  equal  pro- 
tection of  the  laws  to  all  persons,  within  the  provisions  of  the  Federal 
Constitution  (lb.). 

This  doctrine  was  applied  to  the  treatment  of  railroad  property  as  a 
separate  class,  for  the  purposes  of  taxation  (lb.). 

See,  also,  Albany  City  Nat.  Bank  v.  Maher,  6 Fed.  R.,  417  [1881] ; 
S.  C.,  9 Id.,  884 ‘[1882]  );  People  u Fire  Assoc,  of  Phila.  (92  N.  Y.,  311 
. [1883]);  People  v.  The  Gold  and  Stock  Tel.  Co.,  (98  N.  Y.,  67  [1885]). 
L.  1881  Ch.  361,  relating  to  the  State  tax  on  corporations  does  not 
violate  the  fourteenth  amendment  of  the  Constitution  of  the  United 
States  (People  v.  Gold  and  Stock  Tel.  Co.,  98  N.  Y.,  67  [1885]). 

A State  statute  making  water  rents  a charge  on  the  land,  with  a lien 
prior  to  all  other  incumbrances,  in  the  same  manner  as  taxes  and 
assessments,  — held,  not  to  deprive  a mortgagee  of  his  property  with- 
out due  process  of  law  (Provident  Institution  v.  Jersey  City,  113  U. 
S.,  506  [1885]  ). 

A statute  of  New  Jersey  relating  to  an  assessment, — held  not  to  violate 
the  fourteenth  amendment  (Wurts  v.  Hoagland,  114  U.  S.,  606  [1885]  ). 

A statute  classifying  property  for  taxation,  but  requiring  the  same 
means  and  methods  to  be  applied  impartially  to  all  the  constituents 
of  each  class,  and  that  the  law  shall  operate  equally  and  iipon  all  per- 
sons in  similar  circumstances,  does  not  deny  the  equal  protection  of 
the  law  (Kentucky  R.  R.  Tax  Cases,  115  U.  S.,  321  [1885). 
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A suit  by  a State  against  a domestic  corporation  to  recover  taxes  is 
removable  to  the  United  States  courts,  where  the  right  of  the  State  to 
recover  is  made  by  the  pleadings  to  depend  on  the  power  of  the  State 
to  tax  the  franchises  of  the  company,  derived  from  acts  of  Congress 
specially  referred  to,  and  the  property  used  in  connection  with  such 
franchises,  and  on  the  effect  of  the  fourteenth  amendment  on  the 
validity  of  the  taxing  statute  (Southern  Pac.  It.  It.  Co.  v.  California, 
118  U.  S.,  109  [188G] ). 

Certain  corporations  held  to  be  persons  within  the  intent  of  the 
fourteenth  amendment  (Santa  Clara  County  v.  Southern  Pac.  E.  E.  Co., 
118  U.  S.,  394  [1886] ; see,  also,  San  Bernardino  County  v.  Southern 
Pac.  E.E.  Co.  Id,,  417  [1886]). 

The  fourteenth  amendment,  — held,  inapplicable  to  a foreign  fire 
insurance  company,  on  the  ground  that  although  a “ person,”  it  was 
not  within  the  jurisdiction  of  the  State  until  it  paid  the  lipense  fee,  or 
tax,  as  a prerequisite  to  admission  within  the  jurisdiction.  The  power 
to  exclude  a foreign  corporation  does  not  extend  to  an  interference 
with  the  transaction  of  commerce  between  States  [Laws  of  New  York, 
L.  1865,  Ch.  694;  L.  1875,  Ch.  60,  — considered]  (Phila.  Fire  Assoc,  v. 
New  York,  119  U.  S.,  110  [1886] ). 

This  provision  of  the  Constitution  of  the  United  States, — held,  not 
applicable  to  the  action  of  a board  of  railroad  commissioners  in  respect 
to  the  taxation  of  a railroad.  (Huntington  v.  Worthen,  120  U.  S.,  97 
[1887] ). 

The  power  of  the  Legislature  to  classify  subjects  of  taxation  is  not  • 
limited,  and  a tax  on  “sewing  machine  companies,” — held,  not  to  be 
repugnant  to  the  fourteenth  amendment  (Singer  Manuf.  Co.  v. 
Wright,  33  Fed.  Eep’r,  121  [1887]  ). 

The  provision  as  to  the  equal  protection  of  the  laws  is  not  violated  by 
any  diversity  in  the  jurisdiction  of  the  several  courts  as  to  subject- 
matter,  amount,  or  finality  of  decision,  if  all  persons  within  the  terri- 
torial limits  of  their  respective  jurisdictions  have  an  equal  right  in  like 
eases  and  under  like  circumstances  to  resort  to  them  for  redress 
(Missouri  v.  Lewis,  101  U.  S.,  30  [1879] ). 

This  amendment  does  not  prohibit  legislation  which  is  limited  either 
in  the  subject  to  which  it  is  directed,  or  by  the  territory  within  which 
it  is  to  operate.  It  merely  requires  that  all  persons  subjected  to  such 
legislation  shall  be  treated  alike,  under  like  circumstances  and  condi- 
tions, both  in  the  jmivileges  conferred  and  in  the  liabilities  imposed 
(Hayes  v.  Missouri,  120  U.  S.,  71  [1886] ). 
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II. 

PROVISIONS  OF  THE  CONSTITUTION  OF  THE  STATE  OF 
NEW  YORK  RELATIVE  TO  TAXATION. 

The  following  provisions  of  the  Constitution  of  the  State  of  New 
York  have  been  discussed  by  the  courts  of  the  State  of  New  York  in 
the  cases  abstracted  or  cited,  generally  in  their  bearing  upon  the  sub- 
ject of  taxation  in  this  State. 

Art.  L,  § 1.  “No  member  of  this  State  shall  be  disfranchised,  or 
deprived  of  any  of  the  rights  or  privileges  secured  to  any  citizen 
thereof,  unless  by  the  law  of  the  land,  or  the  judgment  of  his  peers.” 

Art.  I.,  § 6.  “No  person  shall  * * * be  deprived  of 

life,  liberty  or  property  without  due  process  of  law;  nor  shall  private 
property  be  taken  for  public  use,  without  just  compensation.” 

The  power  of  apportionment  is  unlimited  unless  it  be  restrained 
as  a part  of  the  power  of  taxation.  The  Constitution  does  not 
require  that  taxation  shall  be  general  so  as  to  embrace  all  taxable 
persons  within  the  State,  or  within  any  district  or  territorial  division 
of  the  State,  or  that  it  shall  be  equal,  as  in  the  case  of  a capitation 
tax,  or  that  it  shall  be  in  proportion  to  the  value  of  the  property  of 
the  persons  taxed,  or  that  it  shall  be  apportioned  according  to  the. 
benefit  which  each  taxpayer  is  supposed  to  receive  from  the  object  on 
which  the  tax  is  expended  (People  ex  rel.  Griffin  v.  Mayor,  etc.,  of 
Brooklyn,  4 N.  Y.,  419  [1851]  ). 

The  two  clauses  of  the  Constitution  which  declare  that  no  person 
shall  be  deprived  of  his  property  without  due  process  of  law,  and 
that  private  property  shall  not  be  taken  for  public  use  without  just 
compensation,  have  no  application  to  the  exercise  of  the  taxing 
power  (lb.). 

Act  authorizing  towns  to  borrow  money  and  buy  railroad  stock, 
provided  two-thirds  of  the  taxpayers  representing  two-thirds  of  the 
taxable  property  consent  in  writing.  Held,  not  to  deprive  any  citizen 
of  his  property  nor  to  take  private  property  for  public  use  within 
the  meaning  of  the  State  Constitution  (Grant  v.  Courter,  24  Barb., 
232  [1857] ). 

Nor  did  it  delegate  legislative  authority  (lb.). 

Due  process  of  law  requires  that  a party  shall  be  properly  brought, 
into  court  and  that  he  shall  have  opportunity  there  to  prove  any 
fact  which,  according  to  the  Constitution  and  the  usages  of  the 
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common  law,  would  be  a protection  to  liim  or  his  property.  The 
Legislature  has  the  right  to  take  away  a particular  form  of  remedy 
or  to  give  a new  one  (People  ex  rel.  Witherbee  v.  Supervisors,  70  N. 
Y,  238  [1877] ; see,  also,  Bank  of  Rome  v.  Village  of  Rome,  18  N.  Y., 
38  [1858] ; Brewster  v.  City  of  Syracuse,  19  N.  Y.,  116  [1859] ; People 
ex  rel.  McSpedon  v.  Haws,  34  Barb.,  69  [1861] ; People  ex  rel.  Crowell 
v.  Laurence,  41  N.  Y.,  123,  137  [1869] ; Mann  v.  City  of  Utica,  44  How. 
Pr.,  334  [1872] ; Chapman  v.  Gates,  54  N.  Y.,  132  [1873] ; Delancey, 
Matter  of,  52  N.  Y.,  80  [1873] ; Astor  v.  Mayor  of  New  York,  5 J.  & 
S.,  539  [1874] ; Hammersly  v.  Mayor,  56  N.  Y.,  533  [1874] ; Weismer  v. 
Village  of  Douglas,  4 Hun,  201  [1875] ; Moran  v.  City  of  Troy,  9 
Hun,  540  [1877] ; Stuart  v.  Palmer,  74  N.  Y.,  183  [1878] ; Matter  of 
Church,  92  N.  Y.,  1 [1883] ). 

The  constitutional  requirement  that  just  compensation  shall  be  made 
for  land  taken  for  public  use  must  be  absolutely  performed  without 
colorable  compliance,  but  the  power  of  taxation  is  vested  in  the  Legis- 
lature and  is  practically  absolute,  except  as  restrained  by  constitu- 
tional limitations.  Yet  a tax  law  plainly  departing  from  the  principle 
of  equality  would  be  obnoxious  as  contrary  to  equity,  and  as  practical 
confiscation.  Imposition  of  local  assessment  is  an  exercise  of  the  taxing 
power  (Genet  v.  City  of  Brooklyn,  99  N.  Y.,  296  [1885] ; In  re  Mayor, 
etc.,  of  N.  Y.,  99  N.  Y.,  569  [1885] ; People  v.  Supervisors  of  Ulster  Co., 
36  Hun,  491  [1885];  Bowe  v.  U.  S.  Reflector  Co.,  36  Hun,  407, 
409  [1885];  People  v.  Hagadorn,  36  Hun,  610  [1885] ). 

The  proceedings  relative  to  the  taxation  of  national  bank  shares 
are  administrative,  and  not  judicial,  and  constitute  due  process  of  law 
(McMahon  v.  Palmer,  102  N.  Y.,  189  [1886] ). 

The  collateral  inheritance  tax  law  (L.  1885,  Ch.  483)  does  not  violate 
the  provision  as  to  due  process  of  law  (Matter  of  McPherson,  104 
N.  Y.,  306  [1887]  ). 

Distress  and  sale  for  unpaid  tax  of  goods  in  possession,  refer  to 
actual  physical  possession  or  actual  possession  with  consent  of  the 
owner.  This  statutory  provision  does  not  violate  the  constitutional 
provisions  as  to  due  process  of  law  or  as  to  private  property  not  being 
taken  for  public  use  without  compensation  (Hersee  v.  Porter,  100 
N.  Y.,  403  [1885]  ). 

The  Legislature  has  power  in  the  matter  of  assessments  to  deter- 
mine absolutely  and  conclusively  the  amount  of  tax  to  be  raised  and 
the  property  to  be  assessed,  and  upon  which  it  is  to  be  apportioned, 
and  its  action  cannot  be  reviewed  by  the  courts  upon  the  ground  that 


CONSTITUTION  OF  NEW  YORK.  31 

it  acted  unjustly  or  without  appropriate  and  adequate  reason  (Spencer 
v.  Merchant,  100  N.  Y.,  585  [1885]  ). 

Art.  L,  § 9.  “The  assent  of  two-thirds  of  the  members  elected  to  each 
branch  of  the  Legislature,  shall  be  requisite  to  every  bill  appropriat- 
ing the  public  moneys  or  property  for  local  or  private  purposes.” 

The  provision  of  the-  State  Constitution  requiring  a two-thirds  vote 
{Art.  I.,  § 9)  applies  only  to  moneys  belonging  to  the  State,  and  not 
to  those  raised  upon  a certain  locality  for  an  improvement  (People  ex 
rel.  New  York  & Harlem  R.  R.  Co.  v.  Havemeyer,  3 Hun,  97,  note,  1874]  ). 

Art.  ILL,  § 16:  “No  private  or  local  bill,  which  may  be  passed  by 
the  Legislature  shall  embrace  more  than  one  subject,  and  that  shall 
be  expressed  in  the  title.” 

• (Sun  Mut.  Ins.  Co.  v.  Mayor,  etc.,  of  N.  Y.,  8 N.  Y.,  241  [1853] ; 
Brewster  v.  City  of  Syracuse,  19  N.  Y.,  116  [1859]  ; Sharp  v.  Mayor,  etc., 
of  New  York,  31  Barb.,  572  [1859] ; Outwater  v.  Mayor  of  New  York, 
18  How.  Pr.,  572  [1860]  ; Joyce  v.  Mayor  of  New  York,  20  How.  Pr., 
439  [1860] ; People  ex  rel.  McConville  v.  Hills,  35  N.  Y.,  449  [1866]  ). 

The  title  of  an  act  “ To  enable  the  board  of  supervisors  of  the  county 
of  New  York  to  raise  money  by  tax  for  the  use  of  the  corporation  of  the 
city  of  New  York,  and  in  relation  to  the  expenditure  thereof  ” (L.  1866, 
Ch.  876,  p.  2056),  was  held  not  sufficient  to  embrace  a j)ro  vision  that 
the  city  should  not  “ be  liable  upon  any  contract  made,  or  expenditure 
authorized,  or  liability  incurred,  by  any  board,  department  or  officer 
of  said  corporation,  for  any  object  or  purpose  which  is  not  expressly 
authorized  by  this  act,”  and  such  provision  was  held  to  be  void,  and 
no  answer  to  a claim  for  services  performed  for  the  corporation,  but 
not  specified  in  the  act  (Smith  v.  Mayor,  etc.,  of  N.  Y.,  34  How.  Pr., 
508  [1868];  see,  also,  Astor,  Matter  of,  50  N.  Y.,  363  [1872]  );  Gordon 
v.  Cornes,  47  N.  Y.,  608  [1872] ). 

The  title  “An  act  to  make  provisions  for  the  government  of  the 
county  of  New  York  ” (Laws  of  1869,  Ch.  875),  was  held  sufficient, 
under  section  16,  article  3,  of  the  Constitution  of  the  State,  to  embrace 
the  imposition  of  taxes  upon  real  estate  previously  exempted  under  a 
special  act  (People  ex  rel.  Davies  v.  Commissioner  of  Taxes  of  N.  Y., 
47  N.  Y.,  501  [1872] ). 

The  words  “the  city  of  Rochester”  in  the  title  of  the  act  (L.  1872, 
Ch.  771)  “to  amend  the  several  acts  in  relation  to  the  city  of 
Rochester”  — held  to  signify  the  corporation  of  the  city,  and  to 
express  a subject  comprehensive  enough  to  embrace  all  the  details  of 
the  city  charter  and  government,  including  provisions  not  included  in 
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any  previous  legislation  relating  to  the  city  (People  ex  rel.  Rochester 
v.  Briggs,  50  N.  Y.,  553  [1872]  ). 

Laws  1870  (Ch.  383,  § 49),  contained  a provision  for  the  reorganization 
of  the  Court  of  Special  Sessions  of  the  city  of  New  York.  It  was  held 
not  embraced  in,  and  not  connected  with,  the  subject  of  providing  for 
the  support  of  the  government  of  that  city,  since  an  act  providing  for 
either  purpose  would  itself  be  a local  act  (Huber  v.  People,  49  N.  Y., 
132  [1872]  ). 

Where  a local  or  private  act  embraces  more  than  one  subject,  but 
one  only  is  properly  expressed  in  its  title,  though  all  of  the  provisions 
of  the  act  relating  to  the  subject  not  thus  expressed  are  void,  yet,  if 
by  striking  from  the  act  all  that  relates  to  the  object  not  indicated  by 
the  title,  that  which  remains  is  left  complete  in  itself,  sensible,  capable 
of  being  executed,  and  wholly  independent  of  that  which  is  rejected, 
it  must  be  sustained  as  constitutional.  (People  ex  rel.  Rochester 
v.  Briggs,  50  N.  Y.,  553  [1872] ; see  also,  Matter  of  Metropolitan 
Gas-light  Co.,  85  N.  Y.,  526  [1881]  ). 

The  title,  “ An  act  in  reference  to  the  collection  of  taxes  in  the 
counties  of  Chautauqua  and  Cattaraugus,”  etc.  — held  constitutional 
under  art.  3,  § 16  (Ensign  v.  Barse,  12  N.  Y.  State  Rep’r,  39  [1887]  ; 
see,  also,  People  ex  rel.  N.  Y.  & Harlem  R,  R.  Co.  vs.  Havemeyer,  3 
Hun,  97  [1874];  Yan  Antwerp,  Matter  of,  56  N.  Y.,  261  [1874];  Town 
of  Flatbush,  Matter  of,  60  N.  Y.,  398  [1875];  Devlin  v.  Mayor,  etc.,  of 
N.  Y.,  63  N.  Y.,  8 [1875];  People  ex  rel.  Com’rs  of  Washington  Park 
v.  Banks,  67  N.  Y.,  569  [1876] ; People  ex  rel.  Gass  v.  Lee,  28  Hun, 
469  [1882]). 

Art.  III.,  § 18  : “The  Legislature  shall  not  pass  a private  or  local 
bill  in  any  of  the  following  cases:  * * * Creating, 

increasing  or  decreasing  fees,  percentage  or  allowances  of  public 
officers,  during  the  term  for  which  said  officers  are  elected  or 
appointed.  * * * Granting  to  any  private  corporation, 

association  or  individual  any  exclusive  privilege,  immunity  or  fran- 
chise whatever.” 

(N.  Y.  El.  Ry.,  Matter  of,  70  N.  Y.,  327  [1877] ; Gilbert  El.  Ry.,  Matter 
of,  70  N.  Y.,  361  [1877] ; Spader  u.  N.  Y.  El.  R.  R.  Co.,  3 Abb.  N.  C.,  467 
[1877] ; Matter  of  Brooklyn,  Ac.,  Ry.,  75  N.  Y.,  335  [1878] ; People  v. 
Brooklyn,  Ac.,  Ry.,  89  N.  Y.,  75  [1882];  Matter  of  Cooper,  28  Hun, 
515  [1883];  Exempt  Firemen’s  Fund  v.  Roome,  29  Hun,  391  [1883];, 
Trustees  of  Exempt  Firemen’s  Fund  v.  Roome,  93  N.  Y.,  313  [1883] ; 
Union  Ferry  Co.,  In  re,  98  N.  Y.,  139  [1885];  reversing  32  Hun,  84). 

By  section  7 of  Laws  of  1882  (Ch.  344),  a fee  allowed  by  a previous 
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statute  to  the  city  attorney  of  Poughkeepsie  on  a sale  for  non-pay- 
ment of  taxes,  was  prohibited.  Upon  a mandamus  to  compel  the  city 
attorney  to  receive  the  amount  of  taxes  due  less  the  fee,  it  was  held, 
that  although  the  act  of  1882  was  a local  act,  and  the  city  attorney  a 
public  officer,  within  section  18,  article  3,  of  the  Constitution,  prohibit- 
ing the  passage  of  a local  bill  creating,  increasing  or  decreasing  fees  ’ 
of  public  officers  during  the  term  for  which  they  are  elected  or 
appointed,  yet  as  the  fees  were  in  this  case  payable  in  the  first 
instance  at  least,  by  the  taxpayer,  and  as  this  section  of  the  Constitu- 
tion was  not  intended  to  take  away  the  power  of  the  Legislature 
to  exempt  taxpayers  from  the  payment  of  such  fees,  the  act  should 
be  sustained  (People  ex  rel.  Gass  v.  Lee,  28  Hun,  469  [1882], 
2d  dept.). 

Art.  HI.,  § 20:  “Every  law  which  imposes,  continues  or  revives  a 
tax  shall  distinctly  state  the  tax  and  the  object  to  which  it  is  to  be 
applied,  and  it  shall  not  be  sufficient  to  refer  to  any  other  law  to  fix 
such  tax  or  object.” 

(Sun  Mut.  Ins.  Co.  v.  Mayor  of  N.  Y.,  8 N.  Y.,  241  [1853] ; Town  of  Guil- 
ford v.  Supervisors  of  Chenango  Co.,  13  N.  Y.,  143  [1855]  ; People  ex  rel. 
Burrows  v.  Supervisors  of  Orange  Co.,  27  Barb.,  575  [1857] ; People  ex 
rel.  Burrows  v.  Supervisors  of  Orange  Co.,  17  N.  Y.,  235  [1858]  ). 

Laws  1881,  chapter  13,  entitled.  “An  act  for  the  relief  of  the  towns 
of  Newfane,  Wilson  and  Lewiston,  to  abolish  the  office  of  railroad 
commissioners  of  said  towns,  and  to  enable  each  of  said  towns  to 
adjust  its  indebtedness  and  issue  bonds  therefor,”  held  a local  act, 
although  the  tenth  section  thereof  reads,  “ This  act  shall  be  deemed 
and  taken  as  a general  act”  (Harris  v.  Supervisors  of  Niagara,  33 
Hun,  279  [5th  dept.,  1884]  ). 

The  title  of  Laws  of  1882,  Ch.  287,  is  “An  act  to  amend  chapter  two 
hundred  and  twenty-nine  of  the  Laws  of  eighteen  hundred  and  seventy- 
nine,  entitled  ‘An  act  in  reference  to  the  collection  of  taxes  in  the 
counties  of  Chautauqua  and  Cattaraugus,  and  the  acts  amendatory 
thereof  and  supplementary  thereto.’”  The  second  section  of  the  act 
provides  “whenever  a period  of  fifteen  years  has  and  shall  have 
elapsed  after  the  execution  of  any  deed  or  conveyance  heretofore 
made,  or  which  may  hereafter  be  made  by  the  Comptroller  of  this 
State,  or  by  a county  judge  and  county  treasurer,  of  lands  of  a non- 
resident owner  or  owners,  lying  in  the  counties  of  Chautauqua  or 
Cattaraugus,  pursuant  to  the  sale  thereof  for  or  on  account  of  any  tax 
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or  taxes  returned  as  unpaid,  and  the  former  owner,  as  claimant  of  said 
lands,  his  heirs  or  assigns,  shall  not  have  entered  into  actual  posses- 
sion of  the  same,  or  some  part  thereof,  within  that  period,  and  made 
permanent  and  valuable  improvements  thereon,  then  every  such  deed 
or  conveyance  shall  be  conclusive  evidence  that  the  sale  and  all  pro- 
ceedings prior  thereto,  from  and  including  the  assessment  of  the  land, 
and  all  notices  heretofore  or  hereafter  required  by  law  to  be  given 
previous  to  the  expiration  of  the  time  allowed  by  law  to  redeem,  were 
regular  and  were  regularly  given,  published  and  served  according  to 
the  provisions  of  all  laws  requiring  or  directing  the  same,  or  in  any 
manner  relating  thereto.” 

Held. — 1.  That  the  act  embraced  but  one  subject  which  was  embraced 
in  its  title. 

2.  That  it  did  not  deprive  the  owner  of  any  vested  rights  (Cham- 
berlain v.  Taylor,  36  Hun,  24  [1885]  ). 

Certain  statutes  relative  to  assessments  held  void  as  violating  this 
provision  (Tingue  v.  Village  of  Port  Chester,  101  N.  Y.,  294  [1886]  ). 

Certain  statutes  relative  to  improvements  and  assessments  held  not 
open  to  this  objection  (Matter  of  Knaust,  101  N.  Y.,  188  [1886]  ; see 
also,  People  ex  rel.  McLean  v.  Flagg,  46  N.  Y.,  401  [1871] ; petition  of 
Nat.  Ford  to  vacate  assessment,  6 Lans.,  92  [1872] ; People  ex  rel. 
Hopkins  v.  Supervisors  of  Kings  Co.,  52  N.  Y.,  556  [1873] ; People  v. 
Williams,  3 Supm.  Ct.  [T.  & C.],  338  [1874] ; Hurlburt  v.  Banks,  1 Abb. 
N.  C.,  157  [1876] ; People  ex  rel.  Comr.  of  Washington  Park  v.  Banks, 
67  N.  Y.,  569  [1876] ; Guest  u City  of  Brooklyn,  8 Hun,  97  [1876] ; 
People  v.  Nat.  Fire  Ins.  Co.,  27  Hun,  188  [1882] ; Exempt  Firemen’s 
Fund  v.  Roome,  29  Hun,  391  [1883] ; S.  C.  93  N.  Y.,  313  [1883] ; People 
v.  Fire  Assn,  of  Phil.,  at  p.  327,  92  N.  Y.,  311  [1883] ; People  v.  Float- 
ing Dry  Dock  Co.,  92  N.  Y.,  487  [1883]  ; People  v.  Supervisors  of  Ulster 
Co.,  36  Hun,  491  [1885] ; People  v.  Hagadorn,  36  Hun,  610  [1885]  ). 

In  People  v.  Moring  (3  Abb.  Ct.  of  App.  Dec.,  539  [1867]  ),  reversing 
the  opinion  on  this  point  expressed  below  by  the  Supreme  Court,  it 
was  held  that  the  act  imposing  a duty  on  brokers’  sales  (2  Laws  of 
1866,  Ch.  547,  repealed  by  L.  1868,  Ch.  106),  although  it  was  in 
contravention  of  the  United  States  Constitution  as  attempting  to  regu- 
late foreign  commerce,  did  not  violate  article  7,  section  13,  of  the  former 
Constitution,  in  not  stating  the  object  to  which  the  tax  was  to  be 
applied,  since  it  was  simply  an  amendment  of  an  act  which  was 
valid.  (The  act  added  sales  by  brokers,  to  the  provision  for 
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taxing  sales  by  auctioneers  under  L.  1846,  Ch.  62).  The  court  was 
also  of  opinion  that  tlie  section  of  the  State  Constitution  referred 
to  was  not  intended  to  be  applied  to  laws  which  imposed  a tax  upon 
particular  professions,  classes  of  trade  or  individuals,  but  that  it 
related  only  to  a general  tax  upon  the  property  of  the  State.  The 
court  cited  with  approval  the  intimation  of  Oakley,  C.  J.,  in  Sun 
Mutual  Insurance  Company  v.  Mayor,  etc.,  of  New  York  (5  Sandf.,  10, 
14  [1851]  ),  which  case  was  affirmed  in  the  Court  of  Appeals  (8  N.  Y., 
241  [1851] ) that  the  section  in  question  did  not  apply  to  the 

imposition  of  a local  tax  for  local  purposes,  but  exclusively  to  a 
general  tax  for  State  purposes. 

An  enactment  that  the  taxes  imposed  “ shall  be  applicable  to  the 
payment  of  the  ordinary  and  current  expenses  of  the  State”  is  a 
sufficient  designation  of  the  object  (People  v.  Home  Ins.  Co.  92  N.  Y., 
328  [1883]  ; People  v.  Nat.  Fire  Ins.'r  Co.  of  Hartford,  27  Hun, 
188  [1882]  ). 

Article  IH.,  section  20  of  the  Constitution  was  intended  to  apply  to 
the  annual  recurring  taxes  known  at  the  time  of  the  adoption  of  the 
Constitution,  and  imposed  generally  on  the  entire  property  of  the  State, 
and  does  not  apply  to  a special  tax  of  the  nature  of  that  imposed  upon 
collateral  inheritances  by  chapter  483,  Laws  of  1885  (Matter  of 
McPherson,  104  N.  Y.,  306  [1887] ). 

Art.  IH.,  § 21:  “On  the  final  passage,  in  either  house  of  the 
Legislature,  of  any  act  which  imposes,  continues  or  revives  a tax, 
or  creates  a debt  or  charge  or  makes,  continues  or  revives  any 
appropriation  of  public  or  trust  money  or  property,  or  releases, 
discharges  or  commutes  any  claim  or  demand  of  the  State,  the  ques- 
tion shall  be  taken  by  yeas  and  nays,  which  shall  be  duly  entered  upon 
the  journals,  and  three-fifths  of  all  the  members  elected  to  either 
house  shall,  in  all  such  cases,  be  necessary  to  constitute  a quorum 
therein.” 

Constitutional  provision  as  to  a three-fifths  vote,  held,  not  to  apply 
to  a law  by  which  a commutation  tax  in  lieu  of  military  service  was 
imposed.  The  presumption  that  such  an  act  was  passed  by  a majority 
cannot  be  questioned  unless  by  formal  issue.  That  three-fifths  were 
present  may  be  shown  by  other  evidence  than  the  certificate  of  the 
presiding  officers.  The  requirement  of  the  Constitution  as  to  votes 
by  yeas  and  nays  is  directory  merely  (People  ex  rel.  Scott,  v.  Super- 
visors of  Chenango,  8 N.  Y.,  317  [1853]  ). 

The  presumption  is  that  an  act  passed  by  the  Legislature  received 
the  vote  required  by  the  Constitution,  and  that  the  requisite  number 
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of  members  were  present,  although  the  certificate  of  the  Secretary  of 
State  be  wanting  in  the  publication  of  the  laws.  The  objections  must 
be  raised  in  the  pleadings  to  be  effective  (Pumpelly  v.  Village  of  Owego, 
45  How.  Pr.,  219  [Ct.  of  App.  1863]  ; see,  also,  Darlington  v.  Mayor  of 
N.  Y.,  31  N.  Y.,  164,  185  [1865] ; Hanlon  v.  Superv’rs.  of  Westchester, 
8 Abb.  Pr.,  [N.  S.],  261  [1870];  S.  C.,  57  Barb.,  383  [1870]. 

Art.  V.,  § 8:  “ All  offices  for  the  weighing,  gauging,  measuring,  cull- 
ing, or  inspecting  any  merchandise,  produce,  manufacture  or  com- 
modity whatever,  are  ‘hereby  abolished,  and  no  such  office  shall 
hereafter  be  created  by  law;  but  nothing  in  this  section  contained  shall 
abrogate  any  office  created  for  the  purpose  of  protecting  the  public 
health,  or  the  interests  of  the  State  in  its  property,  revenue,  tolls,  or 
purchases,  or  of  supplying  the  people  with  correct  standards  of  weights 
and  measures,  or  shall  prevent  the  creation  of  any  office  for  such 
purposes  hereafter.” 

In  Opinions  of  Attorneys-Greneral  (1871),  534,  it  is  held  that  an  act  (L. 
1859,  Ch.  311,  p.  698),  subjecting  gas  'meters  to  inspections,  and  taxing 
the  manufacturer  thereof,  violates  this  section. 

Art.  VII.,  § 5:  “There  shall  annually  be  imposed  and  levied  a tax 
which  shall  be  sufficient  to  pay  the  interest  and  extinguish  the  prin- 
cipal of  the  canal  debt  mentioned  in  the  third  section  of  this  article, 
as  the  same  shall  become  due  and  payable,  and  the  proceeds  of  such 
tax  shall,  in  each  fiscal  year,  be  appropriated  and* set  apart  for  the 
sinking  fund  constituted  for  the  payment  of  the  principal  and  the 
interest  of  the  aforesaid  debt.  But  the  Legislature  may,  in  its  discre- 
tion, impose  for  the  fiscal  year,  beginning  on  the  1st  day  of  October, 
1883,  a State  tax  on  each  dollar  of  the  valuation  of  the  property  in  this 
State  which  may  by  law  then  be  subject  to  taxation,  sufficient,  with 
the  accumulations  of  the  sinking  fund  applicable  thereto,  to  pay  in 
full  both  the  principal  and  interest  of  the  canal  debt  before  mentioned, 
and  the  proceeds  of  such  tax  shall  be  appropriated  and  set  apart  for 
the  sinking  fund  constituted  for  the  payment  of  the  principal  and 
the  interest  of  said  debt.  In  the  event  of  such  action  by  the  Legisla- 
ture, then  the  Legislature  shall,  under  the  law  directing  the  assess- 
ment and  levy  of  such  tax,  make  such  provision  for  the  retirement  of 
the  canal  debt  as  it  shall  deem  equitable  and  just  to  the  creditors  of 
the  State  (Newell  v.  People,  7 N.  Y.,  9,  88  [1852];  Sherman  v.  Barnard, 
19  Barb.,  291  [1855]  ). 

Art.  VH.,  § 12  : “Except  the  debt  specified  in  the  tenth  and  eleventh 
sections  of  this  article,  no  debts  shall  be  hereafter  contracted  by  or  on 
behalf  of  this  State,  unless  such  debts'  shall  be  authorized  by  a law, 
for  some  single  work  or  object,  to  be  distinctly  specified  therein;  and 
such  law  shall  impose  and  provide  for  the  collection  of  a direct  annual 
tax  to  pay,  and  sufficient  to  pay  the  interest  on  such  debt  as  it  falls 
due,  and  also  to  pay  and  discharge  the  principal  of  such  debt  within 
eighteen  years  from  the  time  of  the  contracting  thereof.  No  such 
law  shall  take  effect  until  it  shall,  at  a general  election,  have  been. 


CONSTITUTION  OF  NEW  YORK. 


37 


submitted  to  the  people,  and  liave  received  a majority  of  all  the  votes 
cast  for  and  against  it,  at  such  election.  On  the  final  passage  of  such 
bill  in  either  house  of  the  Legislature,  the  question  shall  be  taken  by 
ayes  and  noes,  to  be  duly  entered  on  the  journals  thereof,  and  shall  be: 
* Shall  this  bill  pass,  and  ought  the  same  to  receive  the  sanction  of  the 
people?’  The  Legislature  may  at  any  time,  after  the  approval  of  such 
law  by  the  people,  if  no  debt  shall  have  been  contracted  in  pursuance 
thereof,  repeal  the  same;  and  may  at  any  time,  by  law,  forbid  the  con- 
tracting  of  any  further  debt  or  liability  under  such  law;  but  the  tax 
imposed  by  such  act,  in  proportion  to  the  debt  and  liability  which 
may  have  been  contracted,  in  pursuance  of  such  law,  shall  remain 
in  force  and  be  irrepealable,  and  be  annually  collected,  until  the 
proceeds  thereof  shall  have  made  the  provision  hereinbefore  speci- 
fied to  pay  and  discharge  the  interest  and  principal  of  such 
debt  and  liability.  The  money  arising  from  any  loan  or  stock 
creating  such  debt  or  liability  shall  be  applied  to  the  work  or  object 
specified  in  the  act  authorizing  such  debt  or  liability,  or  for  the 
repayment  of  such  debt  or  liability,  and  for  no  other  purpose  what- 
ever. No  such  law  shall  be  submitted  to  be  voted  on  within  three 
months  after  its  passage,  or  at  any  general  election,  when  any  other 
law  or  any  bill,  or  any  amendment  to  the  Constitution  shall  be  sub- 
mitted to  be  voted  for  or  against.” 

(Newell  v.  People,  7 N.  Y.,  993  [1852] ; Rodman  v.  Munson,  13 
Rarb.,  188  [1852]  ; Laws  1872,  Ch.  734,  “ To  provide  means  to  pay 
the  canal  and  general  fund  deficiencies  ” — held,  void  under  art.  7,  § 13 
(People  ex  rel.  Hopkins  v.  Supervisors  of  Kings,  52  N.  Y.,  556  [1873] ; 
see,  also.  People  ex  rel.  N.  Y.  and  H.  R.  R.  Co.  v.  Havemeyer,  3 Hun, 
97  [1874]  ). 

Art.  VIII.,  § 9.  “ It  shall  be  the  duty  of  the  Legislature  to  pro- 
vide for  the  organization  of  cities  and  incorporated  villages,  and  to 
restrict  their  power  of  taxation,  assessment,  borrowing  money, 
contracting  debts,  and  loaning  their  credit,  so  as  to  prevent  abuses 
in  assessments,  and  in  contracting  debt  by  such  municipal 
corporations.” 

(People  ex  rel.  Griffin  v.  Mayor  of  Brooklyn,  4 N.  Y.,  419  [1851] ; 
Benson  v.  Mayor,  etc.,  of  Albany,  24  Barb.,  248  [1857] ; Grant  v. 
Courter,  24  Barb.,  232  [1857] ; Clarke  v.  City  of  Rochester,  24  Barb., 
446  [1857];  Bank  of  Rome  v.  Village  of  Rome,  18  N.  Y.,  38  [1858]  ). 

Art.  VHI.,  § 10.  “ Neither  the  credit  nor  the  money  of  the  State 
shall  be  given  or  loaned  to  or  in  aid  of  any  association,  corporation  or 
private  undertaking.  This  section  shall  not,  however,  prevent  the 
Legislature  from  making  such  provision  for  the  education  and  sup- 
port of  the  blind,  the  deaf  and  dumb,  and  juvenile  delinquents,  as  to 
it  may  seem  proper.  Nor  shall  it  apply  to  any  fund  or  property  now 
held,  or  which  may  hereafter  be  held  by  the  State  for  educational 
purposes.” 

The  constitutional  amendment  of  1874  (Art.  VIII.,  § 10)  does  not  pro- 
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liibit  the  disbursement  by  the  local  authorities,  of  moneys  raised  by 
local  taxation,  in  aid  of  institutions  designated  by  law.  That  section 
has  reference  to  money  raised  by  general  taxation  throughout  the 
State,  or  revenues  of  the  State,  or  moneys  in  the  State  treasury 
(Shepherd’s  Fold  of  the  Protestant  Epis^  Church  v.  Mayor,  etc.,  of 
N.  Y.,  96  N.  Y.,  137  [1884] ). 

Art.  YIII.,  § 11:  “No  county,  city,  town  or  village  shall  hereafter 
give  any  money  or  property  or  loan  its  money  or  credit  to  or  in  aid  of 
any  individual,  association  or  corporation,  or  become  directly  or  indi- 
rectly the  owner  of  stock  in,  or  bonds  of  any  association  or  corpora- 
tion; nor  shall  any  such  county,  city,  town  or  village  be  allowed  to 
incur  any  indebtedness,  except  for  county,  city,  town  or  village  pur- 
poses. This  section  shall  not  prevent  such  county,  city,  town  or  vil- 
lage from  making  such  provision  for  the  aid  or  support  of  its  poor  as 
may  be  authorized  by  law.  No  county  containing  a city  of  over 
100,000  inhabitants,  or  any  such  city,  shall  be  allowed  to  become 
indebted  for  any  purpose  or  in  any  manner  to  an  amount  which, 
including  existing  indebtedness,  shall  exceed  ten  per  centum  of  the 
assessed  valuation  of  the  real  estate  of  such  county  or  city  subject  to 
taxation,  as  it  appeared  by  the  assessment-rolls  of  said  county  or  city 
on  the  assessment  for  State  or  county  taxes  prior  to  the  incurring  of 
such  indebtedness;  and  all  indebtedness  in  excess  of  such  limitation, 
except  such  as  may  now  exist,  shall  be  absolutely  void,  except  as 
herein  otherwise  provided.  No  such  county  or  such  city  whose 
present  indebtedness  exceeds  ten  per  centum  of  the  assessed  valua- 
tion of  its  real  estate  subject  to  taxation  shall  be  allowed  to  become 
indebted  in  any  further  amounts  until  such  indebtedness  shall  be 
reduced  within  such  limit.  This  section  shall  not  be  construed  to  pre- 
vent the  issuing  of  certificates  of  indebtedness  or  revenue  bonds 
issued  in  anticipation  of  the  collection  of  taxes  for  amounts  actually 
contained,  or  to  be  contained  in  the  taxes  for  the  year  when  such 
certificates  or  revenue  bonds  are  issued  and  payable  out  of  such 
taxes.  Nor  shall  this  section  be  construed  to  prevent  the  issue 
of  bonds  to  provide  for  the  supply  of  water,  but  the  term 
of  the  bonds  issued  to  provide  for  the  supply  of  water  shall 
not  exceed  twenty  years,  and  a sinking  fund  shall  be  created 
on  the  issuing  of  said  bonds  for  their  redemption,  by  raising 
annually  a sum  which  will  produce  an  amount  equal  to  the  sum  of  the 
principal  and  interest  of  said  bonds  at  their  maturity.  The  amount 
hereafter  to  be  raised  by  tax  for  county  or  city  purposes,  in  a county 
containing  a city  of  over  one  hundred  thousand  inhabitants  or  any  such 
city  of  this  State,  in  addition  to  providing  for  the  principal  and  interest 
of  existing  debt,  shall  not  in  the  aggregate  exceed  in  any  one  year 
two  per  centum  of  the  assessed  valuation  of  the  real  and  personal 
estate  of  said  county  or  city,  to  be  ascertained  as  prescribed  in  this 
section  in  respect  to  county  or  city  debts.” 

(Bank  of  Borne  v.  Borne,  18  N.  Y.,  38  [1858] ; People  ex  rel.  Albany, 
etc.,  B.  B.  Co.  u.  Mitchell,  35  N.  Y.,  551  [1866];  People  ex  rel. 
Dunkirk,  W.  & P.  B.  B.  Co.  v,  Batchellor,  53  N.  Y.,  128  [1873]; 
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Knapp  v.  Newtown,  1 Hun,  268  [1874];  Town  of  Duanesburgli  v. 
Jenkins,  57  N.  Y.,  177  [1874];  Rogers  v.  Smith,  5 Hun,  475  [1875]; 
Matter  of  Buffalo  & Jamestown  R.  R.  Co.,  5 Hun,  485  [1875] ; Weisner 
v.  Village  of  Douglas,  64  N.  Y.,  91  [1876] ; People  ex  rel.  Murphy  v. 
Kelly,  76  N.  Y.,  475  [1879] ; Hills  v.  Peekskill  Savings  Bank,  101  N.  Y., 
490  [1886]  ). 

The  “ indebtedness  ” referred  to  in  this  provision  relates  to  indebt- 
ness  to  be  met  in  the  future  by  taxation  (Bk.  for  Savings  v.  Grace,  102 
,N.  Y.,  318  [1886] ). 


III. 

THE  POWER  OF  THE  STATE  FOR  PURPOSES  OF  TAXATION 
OVER  PERSONS,  PROPERTY  AND  BUSINESS  WITHIN  ITS 
JURISDICTION  IS  PRACTICALLY  UNLIMITED,  EXCEPT  BY 
THE  RESTRICTIONS  OF  THE  CONSTITUTION  OF  THE 
UNITED  STATES  AND  OF  THE  STATE. 

The  following  are  some  of  the  cases  in  which  either  this  principle 
has  been  stated  in  different  forms,  or  the  general  powers  of  the  State 
over  the  subject  of  taxation  have  been  treated. 

An  act  of  the  Legislature  imposing  a tax  upon  local  district  of  the 
State,  for  a public  improvement  (in  this  case  a canal)  is  valid,  notwith- 
standing a number  of  individuals  of  such  district  had  previously 
entered  into  a bond  to  the  State,  to  themselves  sustain  the  whole 
expense  of  the  improvement.  A city  or  other  locality  may  be  taxed 
for  a public  work  specially  beneficial  to  it,  although  benefits  may  be 
also  derived  by  the  community  at  large  therefrom  (Thomas  r.  Leland, 
24  Wend.,  65  [1840]  ). 

There  is  nothing  in  the  Constitution  of  New  York  which  requires 
that  taxation  shall  be  general,  so  as  to  embrace  all  taxable  persons 
in  the  State,  or  within  any  district  or  territorial  district  of  the 
State,  or  that  it  shall  be  equal,  or  that  it  shall  be  in  proportion 
to  the  value  of  the  property  of  the  person  taxed,  or  that  it  shall 
not  be  apportioned  according  to  the  benefit  which  each  tax- 
payer is  supposed  to  receive  from  the  object  on  which  the  tax  is 
expended  (People  ex  rel.  Griffin  v.  Mayor,  etc.,  of  Brooklyn,  4 N.  Y., 
419  [1851]  ). 

The  act  establishing  free  schools  throughout  the  State  (L.  1849,  Ch. 
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140,  p.  192)  provided  (§  10)  “ the  electors  shall  determine  by  ballot  at 
the  annual  election  to  be  held  in  November  next  whether  this  act 
shall  or  shall  not  become  a law/’  and  (§  14)  in  case  a majority  of  all 
the  votes  in  the  State  should  be  cast  for  it,  “ then  this  act  shall 
become  a law.”  In  an  action  against  school  trustees  who  levied  a tax 
thereunder  — held  that  the  statute  was  unconstitutional,  since  the 
power  of  legislation  was  committed  by  the  people  through  the  Con- 
stitution to  the  Legislature,  which  had  no  authority  to  make  such 
submission,  and  the  people  could  not  bind  each  other  by  acting  upon 
it  (Barto  v,  Himrod,  8 N.  Y.,  483  [1853] ; to  the  same  effect  had  been 
Thorne  v.  Cramer,  15  Barb.,  112  [1851]  and  Bradley  v.  Baxter,  .Id.,  122 
[1853]  ). 

In  Clark  v.  City  of  Rochester  (13  How.  Pr.,  204,  rev’d  in  24  Barb, 
446),  Allen,  J.  held  that  the  Legislature  had  no  power,  under  the 
Constitution  of  the  State,  to  delegate  to  municipal  corporations  the 
power  to  subscribe  for  or  to  hold  the  stocks  of  railroad  or  other  private 
corporations,  or  to  issue  bonds  therefor.  This  view,  as  the  same 
learned  judge,  sitting  in  the  Court  of  Appeals,  subsequently  remarked, 
has  not  received  the  sanction  of  the  courts  (45  N.  Y.,  772,  781). 

In  a statute  authorizing  a tax  to  pay  for  a public  service,  the  Legis- 
lature has  the  right  to  specify  the  maximum  amount,  and  to  authorize 
the  proper  officer  to  pay  when  it  should  be  judicially  determined  in 
mandamus  proceedings  (People  ex  rel.  McSpedon  v.  Haws,  34  Barb., 
69  [1861] ). 

There  is  no  constitutional  limitation  upon  the  legislative  power  to 
tax  the  persons  and  property  of  individuals  within  the  State.  The 
power  may  be  exercised  to  pay  debts  contracted  before  the  property- 
holder  comes  within  the  jurisdiction  (Pumpelly  v.  Village  of  Owego, 
45  How.  Pr.,  219,  Ct.  of  App.  [1863] ). 

When  the  State,  or  a local  division  of  it,  acting  under  a law  of 
the  State,  seizes  and  sells  land  for  non-payment  of  taxes,  the  pro- 
ceeding is  administrative  and  not  judicial  (Matter  of  Trustees  of 
New  York  Prot.  Epis.  School,  31  N.  Y.,  574  [1864] ).  The  whole 
or  any  part  may  be  sold,  in  fee  or  otherwise,  in  the  discretion  of  the 
Legislature  (lb.). 

The  Legislature  of  a State,  unless  restrained  by  the  organic  law,  has 
a right  to  authorize  a municipal  corporation  to  take  stock  in  a rail- 
road or  other  work  of  internal  inqmovement,  to  borrow  money  to  pay 
for  it,  and  to  levy  a tax  to  repay  the  loan  with  or  without  a popular 
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Tote  (People  ex  rel.  Albany  and  Susquehanna  R.  R.  Co.  v.  Mitchell, 
35  N.  Y.,  551  [1866]). 

The  power  of  taxation  and  of  apportionment  is  vested  in  the  Legisla- 
ture,  and  includes  the  right  of  determining  what  portion  of  a public 
burden  shall  be  borne  by  any  individual  or  class  of  individuals 
(People  ex  rel.  Crowell  v.  Lawrence,  41  N.  Y.,  137  [1869]  ). 

It  is  within  the  power  of  the  Legislature  to  impose  a tax  upon  a 
locality  for  any  purpose,  and  its  power  in  this  respect  is  not  restricted 
by  the  Constitution  (Litchfield  v.  Vernon,  41  N.  Y.,  123  [1869] ). 

The  power  of  apportionment  is  included  in  the  power  to  impose 
taxes,  and  is  vested  in  the  Legislature;  and  in  the  absence  of  any 
constitutional  restriction,  the  exercise  of  it  cannot  be  reviewed  by  the 
courts  (Gordon  v.  Cornes,  47  N.  Y.,  608  [1872] ). 

Where  a tax  is  imposed  upon  a particular  locality  to  aid  in  a 
public  purpose  (in  this  case  a normal  school),  which  the  Legislature 
may  reasonably  regard  as  a benefit  to  that  locality,  as  well  as  to  the 
State  at  large,  inequality  in  the  apportionment  of  the  expenses  of  the 
undertaking,  with  reference  to  the  benefits  resulting  respectively  to 
the  State  and  to  the  locality,  cannot  be  alleged  for  the  purpose  of 
impugning  the  validity  of  the  act  (lb.). 

In  Weisner  v.  Village  of  Douglas  (64  N.  Y.,  91  [1876],  affirming  4 
Hun,  201),  Foeger,  J.,  in  delivering  the  opinion  of  the  court,  referring 
to  the  expression  in  Town  of  Guilford  v.  Supervisors  of  Chenango 
(13  N.  Y.,  143),  decided  in  1855,  to  the  effect  that,  in  the  absence  of 
express  constitutional  restriction,  the  power  of  taxation  vested  in  the 
Legislature  is  unlimited,  says  “ the  Legislature  is  not  sole,  supreme 
and  unrestrainable  therein,  and  the  courts  are  not  debarred;  but 
may,  as  a co-ordinate  branch  of  the  government,  scrutinize  and 
measure  the  legislative  act;  always  keeping  in  mind  that  the  Legis- 
lature is  the  primary  authority  which  is  to  inquire  what  is  a proper 
purpose  for  the  application  of  money  to  be  raised  by  taxation,  and  ihe 
necessity  of  taxation  to  subserve  it,  and  it  must  be  quite  clear  that  it 
has  erred  before  the  courts  can  arrest  the  consequences  of  its  action  ” 
(page  98). 

The  court  further  approves  the  observation  of  Grover,  J.,  in  People 
ex  rel.  Dunkirk,  etc.,  R.  R.  Co.  v.  Batchellor  (53  N.  Y.,  128,  143), 
decided  in  1873,  to  the  effect  that  a town  could  not  be  compelled  to 
become  a stockholder  in  a banking  or  manufacturing  corporation, 
although  it  appeared  that  the  particular  corporation  would  largely 
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promote  the  public  interest  of  the  locality  where  it  was  established, 
and  declares  void  bonds  issued  to  raise  money  to  pay  for  stock  in  a 
manufacturing  corporation,  and  unconstitutional  an  act  (chap.  577, 
Laws  of  1868)  authorizing  the  village  of  Douglas  to  issue  the  bonds 
and  to  collect  by  taxation  the  money  to  pay  them. 

The  Legislature  cannot  provide  for  a local  assessment  without 
notice  to  those  affected, , and  the  right  to  a hearing  and  an  oppor- 
tunity to  be  heard.  It  “ may  prescribe  the  kind  of  notice  and  the  mode 
in  which  it  shall  be  given,  but  it  cannot  dispense  with  all  notice.” 
Except  as  restrained  by  the  federal  Constitution,  the  Legislature  has 
unlimited  power  to  impose  taxes  and  assessments  for  public  pur- 
poses. “But,  in  all  cases,  there  must  be  apportionment  of  the 
burdens,  either  among  all  the  property  owners  of  the  State,  or  of  the 
local  division  of  the  State,  or  the  property  owners  specially  benefited 
by  the  improvement.”  “ A tax  or  assessment  upon  property  arbitrarily 
imposed,  without  reference  to  some  system  of  just  apportionment 
could  not  be  upheld  ” (Stuart  v.  Palmer,  74  N.  Y.,  183  [1878]'). 

Unless  restrained  by  provisions  of  the  federal  Constitution,  the 
power  of  the  State  as  to  the  mode,  form  and  extent  of  taxation  is 
unlimited  where  the  subjects  to  which  it  applies  are  within  her  juris- 
diction (Kirtland  v.  Hotchkiss,  100  U.  S.,  491  [1879]  aff’g  42  Ct.,  426). 

The  Legislature  can  constitutionally  impose  the  same  poll-tax  on 
every  citizen  without  reference  to  his  ability  to  pay.  It  can  impose  a 
tax  on  all  watches,  pianos,  carriages,  dogs,  spirituous  liquors  or  other 
chattels  without  reference  to  their  value.  It  can  impose  an  arbitrary 
tax  upon  any  avocation  or  business  without  estimating  its  volume  or 
value  (People  v.  Equitable  Trust  Co.  of  New  London,  96  N.  Y.,  387 
[1884] ). 

The  power  of  the  Legislature  to  levy  taxes  for  public  purposes  is 
limited  only  by  the  specific  restrictions  of  the  Constitution.  In  order 
to  invalidate  a statute  imposing  a tax,  it  is  not  enough  to  show  that  it 
is  opi>ressive  and  unfair  in  its  effect,  provided  it  violates  no  express 
constitutional  provision  (People  u Supervisors  of  Ulster  Co.,  36  Hun, 
491  [1885]). 

On  the  nature  of  the  power  of  taxation,  see  11  Alb.  L.  J.,  284. 

Concerning  the  limitations  of  the  power  of  local  taxation,  see 
12  Alb.  L.  J.,  8,  41. 
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IY. 

REAL  PROPERTY  LLABLE  TO  TAXATION  IN  THE  STATE  OF 

NEW  YORK. 

2 R.  S.,  981,  § 1:  “All  lands  and  all  personal  estate  within 
this  State,  whether  owned  by  individuals  or  by  corporations, 
shall  be  liable  to  taxation,  subject  to  the  exemptions  hereinafter 
specified.” 

(Bank  of  Utica  v.  City  of  Utica,  4 Paige,  401  [1834] ; Williamson  u. 
Field,  2 Sandf.  Ch.,  552  [1845];  Sun  Mut.  Ins.  Co.  v.  Mayor  of  N.  Y., 
8 Barb.,  453  [1850] ; N.  Y.  & Harlem  R.  R.  Co.  v.  Lyon,  1G  Barb.,  651 
[1853];  Trinity  Church  v.  Mayor  N.  Y.,  10  How.  Pr.,  138  [1854];  Ins. 
Companies  v.  Corns,  of  Taxes,  17  How.  Pr.,  208;  s.  c.  as  Int.  Life 
Ass.  Soc.  v.  Comrs.  of  Taxes,  28  Barb.,  319  [1858] ; People  ex  rel.  Hoyt 
u Comrs.  of  Taxes,  23  N.  Y.,  225  [1861];  21  How.  Pr.,  385;  People  ex 
rel.  Bank  of  Commerce  v.  Comrs.  of  Taxes  and  Assessments,  40  Barb., 
335  reversed  on  another  point  in  2 Wall,  400  [1863] ; Brit.  Com. 
Ins.  Co.  v.  Comrs.  of  Taxes,  28  How.  Pr.,  57  [1864] ; S.  C.,  1 Abb.  Ct. 
App.,  202  [1864] ; S.  C.,  18  Abb.  Pr.,  118  [1864] ; People  ex  rel.  Lincoln 
v.  Ass’ors  Town  Barton,  44  Barb.,  153  [1865] ; S.  C.,  29  How.  Pr.,  372; 
Barhyte  v.  Shepherd  & Yoss,  35  N.  Y.,  239  [1866] ; Excise  Comrs.  Del- 
aware Co.  v.  Sackrider,  35  N.  Y.,  154  [1866] ; People  ex  rel.  Lockport 
City  Bank  v.  Board  Ed.  Lockport,  46  Barb.,  591  [1866] ; Foster  v.  Yan 
Wyck,  41  How.  Pr.,  496.  [1867];  S.  C.,  2 Abb.  Ct.  App.,  171  [1867]; 
People  ex  rel.  Jefferson  v.  Gardner,  51  Barb.,  354  [1868];  People  ex 
rel.  Erie  R.  R.  Co.  v.  Beardsley,  52  Barb.,  106  [1868] ; People  v.  Barker, 
48  N.  Y.,  74  [1871] ; Clark  v.  Norton,  58  Barb.,  436  [1871] ; Pacific  S.  S. 
Co.  v.  Comrs.  Taxes,  46  How.  Pr.,  319,  343  [1873] ; Barlow  v.  St. 
Nicholas  National  Bank,  63  N.  Y.,  401  [1875];  People  ex  rel.  Trow- 
bridge v.  Comrs.,  4 Hun,  596  [1875];  S.  C.,  62  N.  Y.,  630;  Petition 
N.  Y.  Catholic  Protectory,  77  N.  Y.,  342  [1879];  aff’g  8 Hun,  91; 
People  ex  rel.  N.  Y.  El.  R.  R.  v.  Comrs.  Taxes,  etc.,  19  Hun,  460  [1879] ; 
Matter  Ulster  Co.  Savings  Bank,  20  Hun,  481  [1880]. 

“ The  general  laws  of  the  State  require  all  property,  both  real  and 
personal,  no  matter  by  whom  owned,  except  in  certain  cases  of  special 
exemption,  to  be  assessed  for  purposes  of  taxation.  This  require- 
ment embraces  all  property  owned  by  individuals  as  well  as  cor- 
porations, and  includes  all  shares  of  stock  held  by  individuals  in 
corporations,  except  in  cases  where  the  capital  stock  of  such 
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corporations  is  itself  liable  to  taxation  as  against  the  corporation.” 
Per  Ruger,  Ch.  J.  (McMahon  v.  Palmer,  102  N.  Y.,  176  [1886]; 
affirming  12  Laly,  362). 

2 R.  S.,  981,  Part  1,  Chap.  XIII.,  Tit.  1;  as  amended  byL.  1881,  Ch. 
293,  p.  398. 

“ § 2.  The  term  c land,’  as  used  in  this  chapter,  shall  be  construed  to 
include  the  land  itself  above  and  under  water;  all  buildings  and  other 
articles  and  structures,  substructures  and  superstructures  erected 
upon,  under  or  above,  or  affixed  to  the  same;  all  wharves  and  piers, 
including  the  value  of  the  right  to  collect  wharfage,  cranage  or 
dockage  thereon;  all  bridges;  all  telegraph  lines,  wires,  poles  and 
appurtenances;  all  surface,  underground  or  elevated  railroads;  all 
railroad  structures,  substructures  and  superstructures,  tracks  and  the 
iron  thereon;  branches,  switches  and  other  fixtures  permitted  or 
authorized  to  be  made,  laid  or  placed  in,  upon,  above  or  under  any 
public  or  private  road,  street  or  grounds;  all  mains,  pipes  and  tanks 
laid  or  placed  in,  upon,  above  or  under  any  public  or  private  street  or 
place;  all  trees  and  underwood  growing  upon  land;  and  all  mines, 
minerals,  quarries  and  fossils  in  and  under  the  same,  except  mines 
belonging  to  the  State.  The  term  ‘read  estate’  and  4 real  property,’ 
whenever  they  occur  in  this  chapter,  shall  be  construed  as  having  the 
same  meaning  as  the  term  ‘land’  thus  defined.” 

The  statute  means  that  such  an  interest  in  real  estate,  as  will  pro- 
tect the  erection,  or  affixing  thereon,  and  the  possession  of  buildings 
and  fixtures,  will  bring  those  buildings  and  fixtures  within  the  term 
“ land,”  and  hold  them  to  assessment  as  the  lands  of  whomsoever  has 
that  interest  in  the  real  estate,  and  owns  and  possesses  the  buildings 
and  fixtures  (People  ex  rel.  Dunkirk,  etc.,  R.  R.  Co.  v.  Cassity,  46  N.  Y., 
46  [1871]  ). 

The  track  of  a railroad,  consisting  of  stringers,  ties  and  rails,  affixed 
to  the  land,  is  for  the  purpose  of  assessment  real  estate,  and  is  taxable 
as  such  to  the  corporation,  although  the  fee  in  the  land  upon  which  it 
is  laid  is  in  another  owner  (lb.). 

The  foundations,  columns  and  superstructure  of  an  elevated  rail- 
way are  taxable  as  real  estate  (People  ex  rel.  X.  Y.  Elevated  R.  R.  Co. 
v.  Commissioners  of  Taxes,  82  X.  Y.,  459  [1880] ; affirming  19 
Hun,  460). 

The  mains  of  a gas  company,  under  the  streets,  are  not  taxable 
as  real  estate  (People  ex  rel.  Citizens’  Gas-light  Co.  v.  Assessors  of 
Brooklyn,  39  X.  Y.,  81  [1868]  ). 

While  a mere  franchise  is  not  taxable  except  by  special  statute,  a 
pier  built,  under  a franchise  to  construct  it  and  charge  wharfage,  may 
be  taxed  as  real  estate,  notwithstanding  the  site  belongs  to  the  city 
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taxing  it,  and  tlie  public  have  a right  to  use  it  as  a street  (Smith  v. 
Mayor,  etc.,  of  N.  Y.,  68  N.  Y.,  552  [1877] ). 

This  last  case  questions  the  following  decision,  viz.  : 

That  the  interest  of  the  grantee  from  a city,  of  a right  to  build  and 
maintain  a wharf  on  the  city  property,  to  be  used  as  a public  street  or 
wharf,  and  to  charge  wharfage,  is  not  a mere  covenant,  but  real 
property,  an  incorporeal  hereditament,  though  not  subject  to  taxation 
(Boreel  v.  Mayor,  etc.,  of  N.  Y.,  2 Sandf.,  552  [1849]  ). 

A grant  from  the  city  reserved  a portion  of  the  land  for  a public 
street,  the  grantee  covenanting  to  build  a wharf,  always  to  he  used  as 
a public  wharf,  he  to  have  the  wharfage  — held  that  his  interest  was 
taxable  as  land  (People  ex  rel.  Smith  v.  Commissioners  of  Taxes,  10 
Hun,  207  [1877]  ). 

The  interest  of  a lessee  for  990  years  at  a nominal  rent — held  tax- 
able as  real  estate;  though  such  an  estate  would  go  to  the  executor  or 
administrator  for  distribution  as  personalty  under  the  statute 
(Trustees  of  Elmira  v.  Dunn,  22  Barb.,  402  [1856]  ). 

One  person  may  be  taxed  as  owner  of  the  fee  of  the  land,  and 
another  for  the  trees,  buildings  and  other  structures  thereon,  and  the 
minerals  and  quarries  therein  (Smith  v.  Mayor,  etc.,  of  N.  Y.,  68  N.  Y., 
552  [1877] ). 

It  makes  no  difference  in  respect  to  taxation,  whether  the  rail  is 
laid  upon  the  surface  of  the  ground  or  placed  upon  pillars  or  carried 
through  a covered  way  or  tunnel.  In  either  case,  the  structures 
adopted  to  sustain  it,  or  facilitate  and  protect  its  use,  are,  within  the 
meaning  of  the  law,  land,  and  taxable  as  such  (People  ex  rel.  New 
York  & Harlem  R.  R.  Co.  v.  Commissioners  of  Taxes,  101  N.  Y.,  322 
[1886] ; reversing  23  Hun,  687). 

The  franchise  of  a railroad  corporation,  though  annexed  in  a 
general  sense  to  the  road,  does  not  have  the  character  of  realty,  and 
is  not  real  estate  under  the  tax  law’s  (People  ex  rel.  Panama  R.  R.  Co. 
v.  Commissioners  of  Taxes,  104  N.  Y.,  240  [1887] ; see,  also,  Williamson 
v.  Field,  2 Sandf.  Ch.  552  [1845];  Sheldon  u VanBuskirk,  2 N.  Y.,  478 
[1849] ; Goulet  v Asseler,  22  N.  Y.,  234  [1860] ; Phelps  v.  Bostwick,  22 
N.  Y.,  243  [1860] ; People  ex  rel.  Dunkirk  and  Fredonia  R.  R.  Co.  v. 
Cassity,  2 Lans.,  298  [1870] ; Gillilan  v.  Spratt,  41  How.  Pr.,  33  [1871] ; 
People  ex  rel.  Otto  v.  Board  of  Assessors,  27  Hun,  559  [1882] ; People 
ex  rel.  The  Mills  Water  Works  Co.  v.  Forrest,  97  N.  Y.,  97  [1884] ). 
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Y. 

REAL  ESTATE  EXEMPTED  FROM  TAXATION  IN  THE  STATE 

OF  NEW  YORK. 

General  Rules  Concerning  Exemptions. 

A presumption  that  tlie  Legislature  intended  to  surrender  its  right 
of  taxation  in  the  future  by  a present  exemption  therefrom,  cannot  be 
entertained  unless  such  intention  is  clearly  expressed  (People  ex  rel. 
Cunningham  v.  Roper,  35  N.  Y.,  629  [1866]  ). 

- 

An  exemption  from  taxation  must  be  described  in  clear  and  unam- 
biguous language,  and  appear  to  be.  indisputably  within  the  inten- 
tion of  the  Legislature  (People  ex  rel.  Westchester  Fire  Ins.  Co.  v.  . 
Davenport,  91  N.  Y.,  574.  [1883]  ). 

An  intent  to  exempt  any  property  is  not  to  be  presumed  (People 
ex  rel.  Twenty-third  Street  R.  R.  Co.  v.  Commissioners  of  Taxes,  95  N. 
Y.,  554  [1884] ). 

Assessors  have  no  authority  to  enter  upon  the  assessment-roll  the 
name  of  any  person  whose  property  is  by  law  exempt  from  taxation, 
nor  to  impose  an  assessment  thereon,  and  they  are  liable  in  damages 
if  they  do  so  (Prosser  v.  Secor,  5 Barb.,  607  [1849] ). 

The  office  of  assessor  in  determining  what  property  is  subject  to, 
and  what  is  exempt  from,  taxation,  is  judicial,  and  the  assessor  is  not 
liable  in  damages  for  errors  committed  in  arriving  at  his  conclusion. 
So  held  in  a case  where  a minister  of  the  gospel  was  not  allowed  exemp- 
tion to  the  amount  of  $1,500  (Barhyte  v.  Shepherd,  35  N.  Y.,  238  [1866]). 

Personal  property  of  residents  within  their  town  or  ward  is  within 
the  jurisdiction  of  the  assessors, who  act  judicially  in  determining  what 
is  exempt,  and  an  assessment  on  such  property,  though  clearly  erro- 
neous in  overruling  a claim  of  exemption,  is  not  void,  nor  does  it  lay 
the  foundation  for  an  action  at  law  against  the  assessors  personally 
(Foster  v.  Yan  Wyck,  2 Abb.  Ct.  App.  Dec.,  167;  41  How.  Pr.  493 
[1867]). 

Constitutional  and  Statutory  Exemptions. 

2 R.  S„  982,  Pt.  L,  Ch.  XIII.,  Tit.  I: 

§ 4.  The  following  property  shall  be  exempt  from  taxation: 

1.  All  property,  real  or  personal,  exempted  from  taxation  by  the 
Constitution  of  this  State,  or  under  the  Constitution  of  the  United 
States. 

“2.  All  lands  belonging  to  this  State  or  the  United  States.” 
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(See  L.  1878,  Ch.  191,  p.  237,  for  amendment  of  this  subdivision,  adding 
to  the  exemption  all  vessels  enrolled  and  licensed  under  and  pursuant 
to  the  laws  of  the  United  States  and  engagedin  the  coasting  trade,  but 
such  amendment  was  repealed  by  L.  1879,  Ch.  140,  p.  181;  see  People 
ex  rel.  Bank  v.  Bd.  Supervisors,  67  N.  Y.,  109,  on  rule  as  to  effect  of 
repeal  in  such  case  on  original  statute.) 

Property  of  the  United  States  is  exempt  from  taxation  by  authority 
of  a State,  though  it  be  land  lying  within  that  State,  and  jurisdiction 
over  it  has  not  been  ceded  (Van  Brocklin  v.  State  of  Tennessee,  117 
U.  S.,  151  [1886] ). 

The  general  rule  of  law  is  that  property  owned  by  a State  or  by  the 
United  States,  or  by  a municipality  for  public  use,  is  not  subject 
to  taxation  except  by  express  legislation  (People  ex  rel.  Mayor, 
etc.,  of  X.  Y.  v.  Assessors  of  Brooklyn,  19  Abb.  N.  C.,  158  Sp.  T., 
[1887]  ). 

Land  owned  by  the  city  of  New  York,  situated  in  Brooklyn,  — held , 
not  taxable  by  the  municipality  of  its  situs  (lb.). 

Lands,  part  of  a system  of  water-works,  purchased  in  pursuance  of 
statutes  (L.  1872,  Ch.  387;  L.  1875,  Ch.  563),  by  a city,  — held , not  to 
be  taxable  in  a town  where  they  lay  (City  of  Bochester  v.  Town  of 
Bush,  80  N.  Y.,  302  [1880] ; reversing  15  Hun,  239). 

For  some  cases  which  refer  to  taxation  of  lands  owned  by  a munici- 
pality, — (see  14  Alb.  L.  J.,  388). 

The  property  of  a water-works  company  is  not  exempt  from  taxa- 
tion on  the  ground  that  its  system  is  a means  or  agency  of  village 
government  (People  ex  rel.  The  Mills  Water-works  Company  v.  Forrest, 
97  N.  Y.,  97  [1884] ). 

The  cession  of  the  State  of  Kansas  to  the  United  States  of  exclusive 
jurisdiction  of  certain  lands,  saving  to  such  State  the  right  of  taxation 
therein,  leaves  the  right  of  the  State  to  subject  property  therein  to 
taxation  the  same  as  before  (Fort  Leavenworth  B.  B.  Co.  v.  Low,  114 
U.  S.,  525  [1884] ). 

Laws  of  1886  (Ch.  435,  p.  677),  provides  that  assessments  on  State 
lands  are  to  be  notified  to  the  Comptroller  of  the  State;  lands  are  not 
to  be  sold  thereunder,  and  such  sales  are  void. 

Exemption  of  the  mint  or  branch  mint  of  the  United  States  in  the 
city  of  New  York  (L.  1852,  Ch.  46,  p.  40). 

Exemption  of  the  assay-office  of  the  United  States  in  the  city  of  New 
York  (L.  1853,  Ch.  406,  p.  803). 
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Exemptions  of  the  United  States  post-office  in  the  city  of  New  York 
(L.  I860,  Ch.  506,  p.  1005;  L.  1861,  Ch.  118,  p.  212;  L.  1879,  Ch.  33, 
p.  32,  § 5;  L.  1882,  Ch.  410). 

Exemption  of  light-house  sites,  forts,  naval  hospitals,  government 
buildings,  etc.,  in  the  State  of  New  York  (Laws  1833,  Ch.  96,  p.  115, 
light-house;  L.  1833,  Ch.  181,  § 2,  p.  227,  naval  hospital,  etc.;  L.  1839, 
Ch.  29,  p.  25,  light-house;  L.  1839,  Ch.  232,  § 3,  p.  213,  military 
post;  L.  1840,  Ch.  155,  § 3,  p.  113,  fort;  X.  1846,  Ch.  25,  § 6,  p.  22, 
fortifications;  L.  1847,  Ch.  153,  § 7,  p.  150,  fort;  L.  1847,  Ch.  153, 
§ 7,  lands  acquired  by  United  States;  L.  1847,  Ch.  196,  p.  189,  light- 
house; X.  1850,  Ch.  222,  p.  402,  § 3,  canal  piers  and  light-house;  L. 
1861, -Ch.  223,  p.  540,  pier;  L.  1861,  Ch.  313,  § 13,  p.  735;  L.  1874,  ch. 
432,  p.  551,  light-houses,  magazines,  batteries,  etc.;  L.  1862,  Ch.  253, 
forts,  dock-yards,  etc.;  L.  1865,  Ch.  523,  p.  932,  custom-house;  L. 
1866,  Ch.  862,  p.  1994,  lands  for  revenue  service;  L.  1867,  Ch.  760,  p. 
1725,  custom-house  and  post-office;  L.  1868,  Ch.  257,  p.  528,  David’s 
island;  L.  1870,  Ch.  357,  p.  819,  lands  for  offices;  L.  1872,  Ch.  Ill,  p. 
257,  pier;  L.  1872,  Ch.  533,  p.  1224,  § 5,  public  building;  L.  1873,  Ch. 
195,  p.  314,  government  buildings;  L.  1874,  Ch.  49,  p.  74,  light-house; 
L.  1875,  Ch.  502,  p.  583,  light-house;  L.  1876,  Ch.  147,  p.  Ill,  § 12, 
lands  for  improvement  of  Harlem  river,  etc.;  L.  1880,  Ch.  15,  p. 
94,  § 4,  light-house  depot ; L.  1880,  Ch.  69,  p.  175,  light-house ; 
L.  1883,  Ch.  385,  p.  564,  post-office;  L.  1884,  Ch.  11,  p.  19,  light- 
house; L.  1884,  Ch.  75,  p.  74,  cemetery;  L.  1885,  Ch.  96,  p.  204, 
§ 4,  government  buildings ; L.  1886,  Ch.  46,  p.  57,  old  Produce 
Exchange  building,  New  York. 

2 R.  S.,  982;  Pt.  I.,  Ch.  13.,  Tit.  I.,  § 4,  sub.  3,  L.  1883,  ch.  397). 

“ 3.  Every  building  erected  for  the  use  of  a college,  incor- 
porated academy  or  other  seminary  of  learning,  and  in  actual 
use  for  either  of  such  purposes,  every  building  for  public  worship, 
every  school-house,  court-house  and  jail  used  for  either  of  such 
purposes,  and  the  several  lots  whereon  such  buildings  so  used 
are  situated,  and  the  furniture  belonging  to  each  of  them.” 

(See  Laws  1864,  Ch.  555,  Tit.  9,  § 13,  Subd.  5,  p.  1276;  People  ex  rel. 
St.  John’s  College  v.  Commissioners  of  Taxes,  10  Hun,  246  [1877].) 

Premises  in  the  city  of  New  York,  occupied  by  the  lessee  as  a board- 
ing and  day-school  for  young  ladies  — held  liable  to  taxation,  and  not, 
exempt  therefrom  under  the  statute  (Chegaray  v.  Jenkins,  3 Sandf. 
Super.  Ct.,  409,  [1850],  affirmed  on  another  ground  in  5 N.  Y.,  376 
[1851]). 
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It  was  doubted,  whether  under  1 R.  S.  288,  § 4,  subd.  3,  buildings 
erected  for  the  use  of  “seminaries  of  learning”  other  than  such  as  are 
used  by  corporations  created  for  educational  purposes;  and  whether 
“ school-houses,”  other  than  those  used  for  public  schools,  are  exempt 
from  taxation. 

Ruggles,  Ch.  J.,  intimated  that  the  exemption  embraced  all  such 
buildings,  and  Foote,  J.  was  of  the  contrary  opinion  (lb.).  . 

See,  also,  Hebrew  Free  School  Assoc,  v.  Mayor,  etc.,  of  X.  Y.,  99  X. 
Y.,  488  [1885]. 

A building  erected  for  the  use  of  and  occupied  as  a private 
boarding-school  is  not  exempt  from  taxation  by  the  statute,  the 
dictum  of  Ruggles,  Ch.  J.  to  the  contrary  in  5 X.  Y.,  376  overruled 
(Chegaray  v.  Mayor,  etc.,  of  X.  Y.,  13  X.  Y.  220  [1855],  reversing  S.  C., 
2 Duer,  529). 

The  school-houses  referred  to  in  this  statute  are  those  for  the 
public  common  schools.  Buildings  erected  and  used  for  private,  unin- 
corporated seminaries  of  learning  are  not  exempt  from  taxation  (lb.). 

Premises  used  as  a parochial  school,  the  title  to  which  was  in  the 
name  of  the  pastor  of  the  parish — held  to  be  exempt  (Church  of  St. 
Monica  v.  Mayor,  etc.,  of  X.  Y.,  13  X.  Y.  State  Rep’r,  308  [1887]  ). 

Incorporation  not  necessary  to  secure  exemption  of  school-house 
(lb.). 

Vacant  lots  appropriated  as  a situation  for  house  of  public  worship 
— not  exempt  (Trinity  Church  v.  Mayor  of  X.  Y.,  10  How.,  Pr.  138 
[1854]  Sp.  T.). 

Under  1 R.  S.,  5 ed.,  906,  § 5,  subd.  3,  the  word  “lots”  is  not  in  its 
meaning  to  be  restricted  to  a.  single  city  lot.  It  is  intended  to 
embrace  the  whole  of  the  land  on  which  the  exempted  buildings  stand 
so  far  as  it  is  directly  devoted  to  the  promotion  of  the  objects  of  the 
institution  occupying  them,  either  by' supporting  its  buildings,  sup- 
plying its  daily  wants  or  affording  means  of  recreation  (People  ex  reL 
Academy  of  the  Sacred  Heart  v.  Commissioners  of  Taxes,  6 Hun.,  109, 
1st  Dept.,  [1875];  affirmed  in  64  X.  Y.,  656  [1876]). 

'Where  the  title  passed  in  June  after  the  initiatory  proceedings  to 
assess  -were  taken,  but  before  confirmation  of  the  tax  in  September, — 
held,  that  a sale  therefor  should  be  set  aside,  since  the  tax  did  not 
become  a lien  until  it  was  confirmed  (Washington  Heights  Methodist 
Episcopal  Church  v.  Mayor,  etc.,  of  X.  Y.,  20  Hun.,  297,  1st  Dept. 
[1880]). 
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The  relator  having  commenced  to  build  in  December  before  the  tax 
was  assessed, — held,  that  the  property  was  exempt  from  that  time. 
Any  estate  in  possession  with  the  right  to  the  use  and  enjoyment  of 
the  lands,  would  entitle  the  relator  to  the  exemption,  if  a church  were 
erected  (lb.). 

A building  leased  to  the  board  of  education  of  a city  for  use  as  a 
school-house, — held,  taxable  to  the  owner. 

The  word  “ school-house  ” in  the  statute  had  sole  reference  to  those 
buildings  with  the  site  which  the  district  would  have  been  bound  to 
pay  a tax  upon  as  owner  but  for  the  exemption  (People  ex  rel.  Borke 
V.  Assessors  of  Brooklyn,  32  Hun,  457,  2d  Dept.,  [1884]  ; affirmed  in 
97  N.  Y.,  648,  [1885] ). 

A tax  against  real  estate  owned  and  ordinarily  used  by  the 
plaintiff,  an  incorporated  seminary  of  learning,  but  leased  from 
July  1 to  September  1 for  other  purposes, — held,  illegal,  because 
the  tax  was  imposed  after  the  lease  had  expired,  and  a lease  during 
the  usual  vacation  period  did  not  waive  or  forfeit  the  exemption 
(Temple  Grove  Seminary  v.  Cramer,  98  N.  Y.,  121  [1885] ; affirming  26 
Hun,  309). 

Under  Laws  of  1852  (Ch.  282),  if  real  estate  taxed  is  not  exclusively 
the  property  of  a society  claiming  exemption,  but  the  latter  is  a 
lessee,  while  the  fee  is  in  an  individual  liable  to  taxation,  it  is  not 
exempt,  and  it  is  immaterial  whether  the  society  is  a religious  society 
or  not  (Hebrew  Free  School  Ass.  v.  Mayor,  99  N.  Y.,  488  [1885] ; 
Hebrew  Benev.  Soc.  v.  Mayor,  11  Hun,  116  (1877]  ). 

Where  a religious  corporation  has  acquired  title  to  land,  and  com- 
menced building  a church  in  June,  and  the  assessment  on  the  prop- 
erty was  not  confirmed  until  August  twenty-ninth, — held,  that  its 
statutory  exemption  protected  it  from  the  tax  (Wardens  of  St.  James 
Church  v.  Mayor,  etc.,  of  N.  Y.,  41  Hun,  309,  1st  Dept.,  [1886]  ). 

The  farm  on  which  a college  building  was  situated  being  used  for 
the  maintenance  and  support  of  the  college,  and  wholly  devoted  to  its 
purposes, — held,  to  be  within  the  exemption  accorded  to  premises 
occupied  by  seminaries  of  learning  (People  ex  rel.  Seminary  of  our 
Lady,  etc.,  v.  Barber,  42  Hun,  27  [1886] ). 

The  objects  for  which  the  plaintiff  was  incorporated  were  the 
inqprovement  of  the  spiritual,  mental  and  social  condition  of  young 
men  by  the  support  and  maintenance  of  lectures,  sermons,  libraries, 
reading-rooms,  social  meetings  and  such  other  meetings  and  services 
as  might  conduce  thereto.  It  erected  and  used  a building  for  public 
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worship,  social  and  religious  meetings,  and  for  imparting  religious 
and  secular  instruction,  including  a library,  lecture-room,  gymnasium, 
etc.  Held  that  the  building  was  exempt  from  taxation.  Where  the 
erection  of  a building  exempt  from  taxation,  when  occupied,  had 
been  commenced  before  the  assessment  was  laid,  held  that  the  assess- 
ment was  invalid  (Young  Men’s  Christian  Assoc,  v.  Mayor,  etc.,  of 
N.  Y.,  44  Hun,  102,  [1887]  ). 

A school-house  to  be  exempt  must  be  a public  common  school. 
Where  an  orphan  asylum  holds  religious  services  to  which  the  public 
are  not  invited,  it  is  not  a building  for  public  worship  so  as  to  be 
exempt,  but  it  is  an  alms-house,  and  as  such  exempt  (L.  1838,  Ch.  232; 
L.  1852,  Ch.  282;  L.  1882,  Ch.  410;  L.  1866,  Ch.  136).  The  decision 
below  (38  Hun,  593)  erroneously  allowed  the  exemption  as  that  of  a 
school-house  and  place  of  worship  (Association  of  Colored  Orphans  v. 
Mayor,  104  N.  Y.,  581  [1887]  ). 

Exemption  from  taxation  does  not  necessarily  embrace  exemption 
from  assessment  for  a local  improvement  (Buffalo  City  Cemetery 
v.  City  of  Buffalo,  46  X.  Y.,  506  [1871];  Matter  of  St.  Joseph’s  Asylum, 
69  X.  Y.,  353  [1877];  Roosevelt  Hospital  v.  Mayor,  etc.,  of  X.  Y.  84  id., 
108  [1881] ). 

For  various  applications  of  the  rules  touching  exemptions  — see  13 
Alb.  L.  J.,  222,  345. 

For  exemptions  in  the  city  of  Xew  York  see  chapter  XXV. 

Exemption  of  Marine  Hospital  grounds  on  Staten  Island  (L.  1865, 
Ch.  689,  p.  1398). 

Laws  of  1866  (Ch.  171,  p.  345)  exempts  estates,  real  and  personal,  of 
the  Father  Matthew  Total  Abstinence  Benefit  Society  of  South 
Brooklyn,  so  long  as  the  same  shall  be  devoted  to  the  promotion  of 
religious  instruction  and  improvement. 

2 R.  S.,  982;  Pt.  I.,  Ch.  XHI.,  Tit.  I.,  Sec.  4;  L.  1866,  Ch.  136,  p.  250: 

“4.  Every  poor-house,  alms-house,  house  of  industry,  and  every 
house  belonging  to  a company  incorporated  for  the  reformation  of 
offenders,  or  to  improve  the  moral  condition  of  seamen,  and  the  real 
and  personal  property  used  for  such  purposes  belonging  to  or  con- 
nected with  the  same.” 

(See  Roosevelt  Hospital  v.  Mayor,  84  X.  Y.,  108  [1881] ; affirming 
18  Hun,  582.) 

The  Hebrew  Benevolent  and  Orphan  Asylum  in  the  city  of  Xew 
York,  first  incorporated  as  a charitable  society  (L.  1832,  Ch.  14),  but 
since  empowered  to  maintain  and  educate  children  committed  to  its 
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charge  by  their  parents  or  the  public  authorities  (L.  1860,  Ch.  316), — 
held,  exempt  as  a house  of  industry  (Hebrew  Benevolent  and  Orphan 
Asylum  v.  Mayor,  etc.,  of  N.  Y.,  11  Hun,  116  [1877]). 

A charitable  corporation  organized  under  special  acts  to  take  charge 
of  foundlings  and  other  infants  and  provide  for  their  support,  and 
moral,  physical,  intellectual  and  industrial  education,  and  providing 
lying-in  wards,  etc., — held,  exempt  from  taxation  as  an  alms-house 
(New  York  Infant  Asylum  v.  Supervisors  of  Westchester,  31  Hun,  116, 
2d  Dept.,  [1883]). 

Where  a benevolent  society  leased  its  land,  exempted  from  taxation 
by  law,  with  covenants  of  renewal,  the  lessees  to  erect  buildings  which 
the  lessors  were  to  take  at  an  appraised  valuation,  at  the  expiration  of 
any  term  if  they  elected  then  to  resume  possession,  rental,  a per  cent- 
age  on  the  appraised  valuation  of  the  land  alone,  lessees  to  pay  ordi- 
nary taxes, — held,  that  the  exemption  of  the  land  did  not  extend  to 
such  buildings,  which  were  properly  assessed  to  the  lessees  (People  ex 
rel.  Muller  v.  Assessors  of  Brooklyn,  93  N.  Y.,  308  [1883] ; affirming  15 
N.  Y.  Week.  Dig.,  24$;  and  see  27  Hun,  559). 

The  relator  incorporated  by  Laws  of  1851  (Ch.  170),  for  the 
“purpose  of  affording  pecuniary  and  other  relief,  to  such  persons, 
natives  of  Switzerland  or  of  Swiss  origin,  as  may  be  in  the  United 
States,  and  in  need  of  assistance,”  purchased  real  estate  and  held  the 
same  exclusively  “ to  give  a temporary  home,  asylum  and  relief  to 
the  sick,  necessitous  and  others  who  may  be  proper  objects  of  its 
bounty  in  accordance  with  its  charter.”  Upon  this  state  of  facts,  and 
where  the  relator  derived  no  income  from  said  premises,  and  con- 
stantly relieved  persons  who  would  otherwise  be  likely  to  be  a charge 
upon  the  city  and  county  of  New  York, — held,  that  under  2 Bevised 
Statutes,  982  (§  4,  subd.  4),  the  property  should  be  exempt  from  taxa- 
tion as  an  alms-house  (People  ex  rel.  Swiss  Benev.  Soc.  v.  Commission- 
ers of  Taxes,  36  Hun,  311,  [1885]  ). 

2 R S.,  982,  Pt.  I.,  Ch.  XML,  Tit.  1,  § 4: 

“ 5 The  real  and  personal  property  of  every  public  library.” 
******* 

“ 8.  The  personal  property  of  every  minister  of  the  gospel,  or  priest 
of  any  denomination,  or  every  such  minister  or  priest  who  is  perma- 
nently disabled  by  impaired  health  from  performing  the  active  duties 
of  the  ministry,  and  every  such  minister  or  priest,  who  has  reached 
the  age  of  seventy-five  years;  and  the  real  estate  of  such  minister  or 
priest,  or  such  disabled  or  aged  minister  or  priest,  when  occupied  by 
him,  provided  such  real  and  personal  estate  do  not  exceed  the  value 
of  $1,500.” 
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(See  Matter  of  Mayor  N.  Y.,  11  Johns.,  80  [1814];  Tail  v.  Owen,  19 
Barb.,  22  [1854].) 

Weaver  v.  Devendorf  (3  Den.,  117  [1846]  ),  was  an  action  against 
assessors  brought  by  a minister  of  the  gospel,  whose  taxable  property 
was  valued  at  $1,800,  and  who  claimed  that  he  had  not  been  allowed 
the  statutory  exemption,  and  that  the  assessors  had  assessed  his 
property  at  a higher  rate  than  that  of  other  inhabitants  of  the  town. 
It  appeared  that  the  plaintiff’s  property  exceeded  in  value  the  statu- 
tory limit.  The  court  held  that  the  function  of  assessors  in  determin- 
ing the  value  of  property  was  judicial,  wrhere  such  value  was  not 
sworn  to  as  authorized  by  law,  and  its  erroneous  exercise  did  not  ren- 
der them  liable  in  damages. 

To  enable  a minister  of  the  gospel  to  maintain  an  action  against 
assessors,  for  assessing  his  property,  and  thereby  subjecting  him  to 
the  payment  of  taxes,  he  must  show  that  he  is  such  minister,  and  that 
the  value  of  both  his  real  and  personal  property  does  not  exceed 
$1,500  (Prosser  v.  Secor,  5 Barb.,  607  [1849]  ). 

Assessors  held  not  liable  in  damages  for  assessing  a minister  of  the 
gospel  having  less  than  $1,500  worth  of  property,  on  the  ground  that 
they  had  jurisdiction,  such  minister  being  a resident,  and  that  the  act 
was  a judicial  one  (Tail  u Owen,  19  Barb.,  22  [1854] ). 

“ § 4.  9.  All  property  exempted  by  law  from  execution.” 

The  provisions  of  law,  exempting  certain  real  property  from  exe- 
cution, and  therefore  from  taxation,  are  the  following,  taken  from  the 
Code  of  Civil  Procedure : 

“ § 1389.  The  enumeration,  in  this  article,  of  the  property  which  is 
exempt  from  levy  and.  sale  by  virtue  of  an  execution,  does  not  repeal 
any  special  provision  of  law,  relating  to  such  an  exemption,  which,  by 
its  terms,  is  applicable  only  to  a particular  class  of  persons  or  cor- 
porations, or  to  a particular  locality,  or  otherwise  to  a special  case.” 
(The  “special  provision  of  law”  referred  to  may  be  L.  1847,  Ch.  133, 
§ 10,  p.  129;  L.  1851,  Ch.  122,  § 19,  p.  239;  L.  1866,  Ch.  273,  § 6,  p.  613; 
L.  1867,  Ch.  516,  p.  1399;  and  other  similar  statutes). 

*********** 

“ § 1395.  Land  set  apart  as  a family  or  private  burying-ground,  and 
heretofore  designated,  as  prescribed  by  law,  in  order  to  exempt  the 
same,  or  hereafter  designated  for  that  purpose,  as  prescribed  in  the 
next  section,  is  exempt  from  sale,  by  virtue  of  an  execution,  upon  the 
following  conditions  only: 

“1.  A portion  of  it  must  have  been  actually  used  for  that  purpose. 
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“ 2.  It  must  not  exceed  in  extent  one-fourth  of  an  acre. 

“ 3.  It  must  not  contain,  at  the  time  of  its  designation,  or  at  any 
time  afterwards,  any  building  or  structure,  except  one  or  more  vaults, 
or  other  places  of  deposit  for  the  dead,  or  mortuary  monuments.” 
Land  used  as  a cemetery,  not  established  by  a cemetery  association 
under  41ie  general  law,  is  not  exempt,  nor  does  the  erection  upon  it 
of  a burial  chapel  confer  the  privilege  (Trinity  Church  v.  Mayor  of 
N.  Y.,  10  How,  Pr.,  138  [1854],  Sp.  T.). 

“ § 1397.  A lot  of  land,  with  one  or  more  buildings  thereon,  not 
exceeding  in  value  $1,000,  owned  and  occupied  as  a residence,  by  a 
householder  having  a family,  and  heretofore  designated  as  an  exempt 
homestead,  as  prescribed  by  law,  or  hereafter  designated  for  that 
purpose,  as  prescribed  in  the  next  section,  is  exempt  from  sale,  by 
virtue  of  an  execution,  issued  upon  a judgment,  recovered  for  a debt 
contracted  after  the  30th  of  April,  1850;  unless  the  judgment  was 
recovered  wholly  for  a debt  or  debts  contracted  before  the  designa- 
tion of  the  property  or  for  the  purchase-money  thereof.  But  no 
property  heretofore  or  hereafter  designated  as  an  exempt  homestead, 
as  prescribed  by  law,  or  by  the  next  section,  shall  be  exempt  from 
taxation,  or  from  sale  for  non-payment  of  taxes  or  assessments.” 

(For  original  of  this  section  see  L.  1850,  Ch.  260,  repealed  by  L.  1877, 
Ch.  417,  § 1;  Cook  v.  Newman,  8 How.  Pr.,  523  [1853];  Schouton  v. 
Kilmer,  8 How.  Pr.,  527  [1853]  ; Bobinson  v.  Wiley,  15  N.  Y.,  489  [1857] ; 
Allen  v.  Cook,  26  Barb.,  374  [1858];  Kneettle  v.  Newcomb,  22  N.  Y., 
249  [1860]  ; Smith  v.  Brackett,  36  Barb.,  571  [1862] ; Lathrop  v.  Singer, 
39  Barb.,  396  [1863];  Bice  u Davis,  7 Lans.,  393  [1872].) 

“ § 1399.  A lot  of  land,  with  one  or  more  buildings  thereon,  owned 
by  a married  woman,  and  occupied  by  her  as  a residence,  may  be 
designated  as  her  exempt  homestead,  as  prescribed  in  the  last  section; 
and  the  property  so  designated  is  exempt  from  sale,  by  virtue  of  an 
execution,  under  the  same  circumstances,  and  subject  to  the  same 
exceptions,  as  the  homestead  of  a householder,  having  a family.” 

“ § 1400.  The  exemption,  prescribed  in  the  last  three  sections,  con- 
tinues after  the  death  of  the  person  in  whose  favor  the  property  was 
exempted,  as  follows: 

“ 1.  If  the  decedent  was  a woman,  it  continues,  for  the  benefit  of  her 
surviving  children,  until  the  majority  of  the  youngest  surviving  child. 

“ 2.  If  the  decedent  was  a man,  it  continues,  for  the  benefit  of  his 
widow  and  surviving  children,  until  the  majority  of  the  youngest 
surviving  child,  and  until  death  of  the  widow. 
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“But  the  exemption  ceases  earlier,  if  the  property  ceases  to  be 
occupied  as  a residence,  by  a person  for  whose  benefit  it  may  so 
continue,  except  as  otherwise  prescribed,  in  the  next  section.” 

“ § 1401.  The  right  to  exemption,  of  a person  entitled  thereto,  as  pre- 
scribed in  the  last  four  sections,  is  not  affected  by  a suspension  of  the 
occupation  of  the  exempt  property,  as  a residence,  for  a period  not 
exceeding  one  year,  which  occurs  in  consequence  of  injury  to*  or 
destruction  of,  the  dwelling-house  upon  the  premises.” 

“ § 1402.  The  exemption  of  a homestead,  otherwise  valid  under  the 
provisions  of  this  article,  is  not  void,  because  the  value  of  the  property, 
designated  as  exempt,  exceeds  one  thousand  dollars.  In  that  case, 
the  lien  of  a judgment  attaches  to  the  surplus,  as  if  the  property 
had  not  been  designated  as  an  exempt  homestead;  but  the  property 
cannot  be  sold  by  virtue  of  an  execution,  issued  upon  a judgment,  as 
against  which  it  is  exempt.  After  the  return  of  such  an  execution, 
the  owner  of  the  judgment  may  maintain  a judgment  creditor’s  action, 
to  procure  a judgment  directing  the  sale  of  the  property,  and  enforc- 
ing his  lien  upon  the  surplus.” 

2 K.  S.,  982,  Pt.  I.,  Ch.  XIII,  Tit.  I.: 

“§  5.  If  the  real  and  personal  estate,  or  either  of  them,  of  any 
minister  or  priest,  exceed  the  value  of  one  thousand  five  hundred 
dollars,  that  sum  shall  be  deducted  from  the  valuation  of  his  property, 
and  the  residue  shall  be  liable  to  taxation.” 

(Clark  v.  Norton,  58  Barb.,  436  [1871];  affirmed  in  59  N.  Y.,  24% 
People  ex  rel.  Westbrook  u Ogdensburg,  48  N.  Y.,  390  [1872] ). 

“ § 6.  Lands  sold  by  the  State,  though  not  granted  or  conveyed, 
shall  be  assessed  in  the  same  manner  as  if  actually  conveyed.” 

The  act  of  February  18,  1817,  exempting  the  buildings,  machinery 
and  manufactured  articles  in  the  hands  of  the  manufacturers  of  cotton, 
woolen  or  linen  fabrics,  held,  repealed  by  Laws  of  1823,  chapter  262, 
page  390  (Columbian  Manuf.  Co.  vt  Yanderpoel,  4 Cow.,  556  [1825] ). 

The  act  (L.  1840,  Ch.  254)  authorizing  the  taxation  and  sale  of  Indian 
lands,  without  any  reservation  of  the  rights  of  Indian  occupants,  is 
unconstitutional  and  void.  No  tax  can  be  imposed  or  assessed  upon 
any  of  the  Indian  reservations  belonging  to  the  Seneca  nation  of 
Indians  (L.  1857,  Ch.  4^,  p.  72,  § 4).  This  was  so,  independently  of 
the  statute,  by  virtue  of  the  treaty  with  the  United  States  (7  U.  S. 
Stat,  at  L.,  p.  45).  The  statute  (L.  1841,  Ch.  166)  authorizing  the  sale 
of  Indian  lands  for  taxes,  but  providing  that  such  sale  should  not 
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affect  the  Indian  right  of  occupancy,  is  valid  as  against  the  objection 
that  it  conflicts  with  the  treaties  of  the  United  States  guaranteeing 
the  Indians  free  use  and  enjoyment  of  their  lands,  since  it  operates 
only  against  the  pre-emption  rights  of  white  purchasers  (Fellows  v. 
Denniston,  23  N.  Y.,  120  [1861] ; People  ex  rel.  Erie  R’y  Co.  v.  Beards- 
ley, 52  Barb.,  105;  affirmed  41  N.  Y.,  619). 

Laws  1855,  Ch.  546,  page  1043: 

An  act  in  relation  to  plank-roads  and  turnpike  roads. 

§ 5.  Section  4 of  chapter  87  of  the  session  laws  of  1854  is  hereby 
amended  so  as  to  read  as  follows: 

“ Toll-houses  and  other  fixtures,  and  all  property  belonging  to  any 
plank  or  turnpike  road  company,  shall  be  exempt  from  assessment  and 
taxation  for  any  purpose  whatsoever,  until  the  surplus  annual  receipts 
of  tolls  on  their  respective  roads,  over  necessary  repairs  and  a suitable 
reserve  fund  for  repairs  and  relaying  of  plank,  shall  exceed  seven 
per  cent,  per  annum  on  the  first  cost  of  such  road.  In  case  of  any 
disagreement  between  the  assessors  of  any  town,  village  or  city,  and 
any  such  company,  concerning  such  exemption  claimed,  said  com- 
pany may  appeal  to  the  county  judge  of  the  county  in  which  such 
assessment  is  proposed  to  be  made,  who  shall,  after  due  notice  to  the 
appealing  party  of  such  appeal,  examine  the  books  and  vouchers  of 
such  company  and  take  such  further  proof  as  he  shall  deem  proper, 
and  shall  decide  whether  such  company  is  liable  to  taxation  under 
this  section,  and  his  decision  shall  be  final.” 

Laws  1856,  Ch.  183,  page  304: 

“ An  act  to  exempt  lands  held  by  agricultural  societies  from  taxation. 

“Sec.  1.  All  lands  now  held,  or  which  may  hereafter  be  held,  by  any 
agricultural  society  in  this  State,  and  permanently  used  for  show 
grounds  by  any  such  society,  shall  be  exempt  from  taxation  during 
the  time  so  used.” 

Laws  1866  Ch.  273,  p.  610:  “ An  act  authorizing  the  incorporation  of 
associations  to  erect  monuments  to  perpetuate  the  memory  of  soldiers 
who  fell  in  defense  of  the  Union. 

“§  6.  The  property  of  any  association  formed  pursuant  to  this  act 
shall  be  exempt  from  levy  and  sale  on  execution,  and  from  all  public 
taxes,  rates  and  assessments,  and  no  street,  road,  avenue  or  thorough- 
fare shall  be  laid  through  the  lands  of  such  association  held  for  the 
purposes  aforesaid,  without  the  consent  of  the  trustees  of  such 
association,  except  by  special  permission  of  the  Legislature  of  the 
State. 
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« § 7.  A tax  may  be  imposed,  levied  and  collected  on  the  taxable 
property  in  any  town  in  which  such  monument  or  monuments  may  be 
erected  for  the  purpose  of  repairing  or  improving  the  same  and  the 
grounds  thereof;  such  tax  shall  be  imposed  in  the  manner  prescribed 
by  law  for  imposing  general  taxes  in  such  town  as  are  now  authorized 
to  be  imposed.” 

Laws  of  1879,  chapter  250,  page  327 : 

“ An  act  to  amend  chapter  397  of  the  Laws  of  1873,  entitled  ‘ An  act 
for  the  incorporation  of  fire,  hose  and  hook  and  ladder  companies/  ” 

“Section  1.  Chapter  397  of  the  Laws  of  1873,  is  hereby  amended  by 
adding  thereto  a section,  to  be  numbered  section  11,  which  section 
shall  read  as  follows: 

“§  11.  The  members  of  any  fire  company  organized  under  the  pro- 
visions of  this  act,  and  situated  within  any  incorporated  village,  may 
be  exempted  from  taxation  to  the  amount  of  $500  on  any  village  assess- 
ment for  village  purposes,  and  from  highway  poll-tax  in  addition  to 
the  exemptions  enumerated  by  law,  and  the  real  and  personal  property 
of  any  such  company  may  be  exempted  from  like  village  taxation, 
provided  that  at  any  general  election  or  at  any  special  election  called 
for  that  purpose,  a majority  of  the  legal  voters  of  such  village  shall 
vote  in  favor  thereof,  and  at  any  such  election  the  vote  shall  be  by 
Ballot,  and  the  ballots  shall  be  indorsed  ‘ for  * or  ‘ against  exemption 
from  taxation  of  the  members  of  the  fire  company’  and  a similar 
Ballot  indorsed  ‘ for  ’ or  ‘ against  the  exemption  of  the  real  and  per- 
sonal property  of  the  fire  company.’  Such  election  shall  be  held  in 
the  same  manner  and  by  the  same  officers  as  at  a general  election  in 
said  village.” 

L.  1879,  Ch.  310,  p.  397: 

“An  act  to  prevent  the  sale  of  lands  used  for  cemetery  purposes. 

“ Sec.  1.  No  land  actually  used  and  occupied  for  cemetery  purposes 
shall  be  sold  under  execution  or  for  any  tax  assessment;  nor  shall 
such  land  tax  assessment  be  levied,  collected,  or  imposed;  nor  shall  it 
Be  lawful  to  mortgage  such  land,  or  to  apply  it  in  payment  of  debts, 
so  long  as  it  shall  continue  to  be  used  for  such  cemetery  purposes. 

“ § 2.  Whenever  any  such  land  shall  cease  to  be  used  for  cemetery 
purposes,  any  judgment,  tax  or  assessment  which,  but  for  the  pro- 
visions of  this  act,  would  have  been  levied,  collected,  or  imposed, 
shall  thereupon  forthwith,  together  with  interest  thereon,  become 
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and  be  a lien  and  charge  upon  such  land,  and  collectible  out  of  the 
same. 

“ § 3.  The  provisions  of  this  act  shall  not  apply  to  any  lands  held 
by  the  city  of  Rochester.” 

The  following  are  specific  exemptions  of  cemeteries:  L.  1834,  Ch. 
299,  p.  561,  § 5,  Buffalo  burial-ground;  L.  1838,  Ch.  298,  p.  297,  § 5, 
Greenwood;  L.  1839,  Ch.  153,  p.  126,  § 4,  Long  Island;  L.  1839,  CL 
156,  p,  131,  .§  7,  Greenwood;  L.  1839,  Ch.  261,  p.  1247,  Grange,  N.  Y. 
city;  L.  1842,  Ch.  128,  p.  107,  Pittsford;  L.  1843,  Ch.  15,  § 5,  p.  12, 
Westfield;  L.  1846,  Ch.  103,  p.  114,  Fort  Hill;  L.  1879,  Ch.  440,  p.  493, 
Maimonides  Benovelent  Society  of  N.  Y.  city,  cemetery  in  New  Lots. 

Laws  1886,  Ch.  391,  p.  611:  Warner’s  Observatory  of  Rochester 
exempted. 


YI. 

PERSONAL  PROPERTY  LIABLE  TO  TAXATION  IN  THE 
STATE  OF  NEW  YORK. 

2 R.  S.,  981;  Pt.  I.,  Ch.  XIII.,  Tit.  I: 

“ Sec.  1.  All  lands  and  all  personal  estate  within  this  State,  whether 
owned  by  individuals  or  by  corporations,  shall  be  liable  to  taxation, 
subject  to  the  exemption  hereafter  specified.” 

2 R.  S.,  982;  Pt.  I.,  Ch.  XIII.,  Tit.  I.: 

“ § 3.  The  term  ‘ personal  estate,’  and  ‘ personal  property,’  whenever 
they  occur  in  this  chapter,  shall  be  construed  to  include  all  house- 
hold furniture,  moneys,  goods,  chattels,  debts  due  from  solvent 
debtors,  whether  on  account,  contract,  note,  bond  or  mortgage; 
public  stocks,  and  stocks  in  moneyed  corporations.  They  shall  also  be 
construed  to  include  such  portion  of  the  capital  of  incorporated  com- 
panies, liable  to  taxation  on  their  capital,  as  shall  not  be  invested  in 
real  estate.” 

(See  Lord  v.  Arnold,  18  Barb.,  104  [1854] ; People  ex  rel.  Bank 
of  Commerce  v.  Comm’rs  of  Taxes,  40  Barb.,  335  [1863};  People  ex 
rel.  Lincoln  v.  Town  of  Barton,  44  Barb.,  158  [1865]  * S.  C.,  29  How. 
Pr.,  372  [1865];  People  ex  rel.  Buffalo  R.  R.  v.  Fredericks,  48  Barb.,. 
176  [1866] ; Fosters.  Van  Wyck,  2 Abb.  Ct.  Ap.,  171  [1867] ; People  ex 
rel.  Stephens  v.  Halsey,  53  Barb.,  552  [1867] ; People  ex  rel.  Citizens’ 
Gas-light  Co.  v.  Board  of  Assessors,  39  N.  Y.,  87  [1868];  Marsh  v. 
Chamberlain,  2 Lans.,  288  [1870] ; People  ex  rel.  Dunkirk  R.  R.  Co.  v. 
Cassity,  2 Lans.,  299  [1870] ; People  ex  rel.  Ithaca  Savings  Bank  v . 
Beers,  67  How.  Pr.,  219  [1883].) 

The  usual  clause  in  an  act  of  incorporation,  declaring  the  stock  of 
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tlie  company  personal  estate,  does  not  change  the  character  of  the 
property  which  is  held  by  the  company  in  its  corporate  capacity 
(Mohawk  and  Hudson  R.  R.  Co.  v.  Clute,  4 Paige,  384  [1834] ). 

The  assessment  and  collection  by  a city,  of  a tax  on  its  own 
bonds  in  the  hands  of  a taxpayer,  in  the  same  manner  as  on  other 
like  property,  is  proper  (People  ex  rel.  Manhattan  Fire  Ins.  Co.  v. 
Comm’rs  of  Taxes,  76  N.  Y.,  64  [1879]  ). 

The  court  distinguishes  Murray  v.  City  of  Charleston  (6  Otto,  432), 
which  held  that  a city  ordinance  which  imposed  a tax  of  two  per  cent 
on  its  own  bonds  bearing  six  per  cent,  interest  and  required  it  to  be 
reserved  from  the  interest  due  to  a foreign  bondholder,  impaired  the 
obligation  of  a contract  and  was  void. 

Corporate  franchises  are  regarded  in  tax  laws  as  personal  property 
(People  ex  rel.  Panama  R.  R.  Co.  v.  Comm’rs  of  Taxes,  104  N.  Y., 
240  [1887]  ). 

Taxation  of  Debts  Due  Non-Residents. 

L.  1851,  Ch.  371,  p.  721: 

“An  act  to  subject  certain  debts  owing  to  non-residents  to  taxation. 

“ § 1.  All  debts  owing  by  inhabitants  of  this  State  to  persons  not 
residing  within  the  United  States  for  the  purchase  of  any’  real  estate, 
shall  be  deemed  personal  property  within  the  town  or  county  where 
the  debtor  resides,  and  as  such  shall  be  liable  to  taxation  in  the  same 
manner  and  to  the  same  extent  as  the  personal  estate  of  citizens  of 
this  State.” 

Money  due  on  a contract  for  the  sale  of  lands  is  personalty,  and 
where  such  a contract,  belonging  to  a non-resident,  is  in  the  posses- 
sion and  control  of  an  agent  resident  of  the  village,  it  may,  for 
municipal  purposes,  be  assessed  to  the  agent  and  taxed,  notwithstand- 
ing the  provisions  of  Laws  of  1851,  chapter  371,  that  debts  due  to 
non-residents  for  the  purchase  of  real  estate  shall  be  assessed  to  the 
creditor  and  taxed  in  the  town  where  the  debtor  resides,  since  thi& 
provision  does  not  apply  to  villages  (People  ex  rel.  Westbrook  v.  Vil- 
lage of  Ogdensburgh,  48  N.  Y.,  390  [1872] ). 

“ § 2.  If  there  shall  reside  in  any  county  of  this  State  an  agent  of 
any  non-resident  creditor  having  debts  owingAo  him  of  the  description 
mentioned  in  the  first  section  of  this  act,  he  shall,  on  or  before  the 
twenty-fifth  day  of  July  in  such  year,  furnish  to  the  county  treasurer 
of  each  county  where  such  debtor  resides,  the  true  and  accurate 
amount  of  debts  of  the  description  mentioned  in  the  first  section  of 
this  act,  which  were  owing  on  the  first  day  of  January  preceding,  to 
the  principal  of  such  agent,  in  each  town  in  such  county,  which  bhall 
be  verified  by  the  oath  of  such  agent  taken  before  any  officer  author- 
ized to  administer  oaths.” 


*30 


PERSONAL  PROPERTY  LIABLE  TO  TAXATION. 


The  statement  furnished  by  an  agent  for  non-residents  of  debts  due 
them  is  not  conclusive  upon  the  assessors  (People  ex  rel.  Stephens  v. 
Halsey,  37  N.  Y.,  344  [1867] ; affirming,  53  Barb.,  547). 

“ § 3.  Any  such  agent  who  shall  refuse  or  neglect,  without  good 
and  sufficient  cause,  to  furnish  such  list,  shall  forfeit  the  sum  of  $500 
to  the  use  of  each  county  in  which  such  debtor  resides,  to  be  sued  for 
by  the  treasurer  of  such  county  in  his  name  of  office,  and  to  be 
recovered  upon  proof  that  the  principal  of  such  agent  had  debts 
owing  to  him  by  inhabitants  of  such  county,  of  the  description  men- 
tioned in  the  first  section  of  this  act,  and  that  the  existence  of  such 
debts  was  knowm  to  such  agent. 

“ § 4.  The  county  treasurer,  on  receiving  such  statement,  shall 
immediately  make  out  and  transmit  to  the  assessors  of  the  several 
towns  of  his  county  in  which  any  such  debtor  resides,  an  abstract  or 
copy  of  so  much  of  such  statement  as  relates  to  the  town  of  such 
.assessor,  with  the  name  of  such  creditor. 

“ § 5.  The  assessors,  on  receiving  such  abstract  or  statement  from 
>the  county  treasurer,  shall,  within  the  time  in  which  they  are  now 
required  by  law  to  complete  their  assessment-roll,  enter  thereon  the 
name  of  such  non-resident  debtor,  and  the  aggregate  amount  due  him 
in  such  town,  on  the  first  day  of  January  preceding,  in  the  same 
manner  as  other  personal  property  is  entered  on  said  roll.” 

The  plaintiffs  had  contracted  to  purchase  of  a foreign  company  its 
interests  in  lands  situate  in  different  counties,  in  one  of  which 
plaintiffs  resided.  The  interests  consisted  of  lands,  bonds  and  mort- 
gages, and  contracts  for  conveyance  by  the  company,  which  was  to 
retain  the  title  to  all  the  property,  the  subject  of  the  contract  with 
the  plaintiffs,  and  to  collect  and  credit  to  their  account  the  proceeds 
of  the  sales  and  the  mortgages,  until  the  consideration  of  such  con- 
tract should  be  paid.  The  plaintiffs  agreed  to  pay  all  the  taxes 
assessed  against  the  company.  Under  Laws  1833,  Ch.  250,  p.  355, 
which  enacts  that  “ all  debts  owing  by  the  inhabitants  of  this  State 
to  persons  not  residing  therein,  for  the  purchase  of  any  real  estate, 
or  secured  by  a mortgage  on  real  estate,  shall  be  deemed  personal 
property  within  the  town  and  county  where  the  debtor  resides,  and 
as  such  shall  be  liable  to  taxation  in  the  same  manner  and  to  the 
same  extent  as  the  personal  estate  of  citizens  of  this  State” — held,  1. 
That  the  tax  upon  the  bonds  and  mortgages  and  contracts  was 
properly  assessed  in  the  towns  where  the  mortgagors  and  purchasers 
resided.  2.  That  the  town  of  the  plaintiffs’  residence  having  assessed 
them  for  the  wdiole  debt  incurred  by  them  in  the  purchase,  should  be 
restrained  from  collecting  more  than  such  part  of  it  as  was  incurred 
for  the  actual  purchase  of  land.  3.  That  the  purchase  of  bonds 
and  mortgages,  and  contracts  for  lands  sold,  and  the  obligation  or 
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debt  incurred  thereby,  did  not  create  a debt  for  “ the  purchase  of 
real  estate”  within  the  meaning  of  the  statute,  but  a debt  arising 
out  of  the  purchase  of  choses  in  action  (Redfield  v.  Supervisors  of 
Genesee,  Clarke’s  Chan.,  42  [1839] ; said  to  be  affirmed  in  3 Chan. 

Sent  92).  * 

The  county  treasurer  cannot  question  the  amount  fixed  by  the 
assessors  as  due  upon  debts  owing  to  non-residents,  when  called 
upon  to  issue  his  warrant  for  collection  of  the  tax  (People  ex  rel 
Stephens  v.  Halsey,  37  N.  Y.,  344  [1867] ; affirming  53  Barb.,  547 ; 36 
How.  Pr.,  487). 

For  a discussion  of  the  doctrines  relied  on  in  taxing  debts  due 
non-residents,  see  7 Alb.  L.  J.,  241. 

Taxation  of  Business  Capital,  of  Nox-Resedents. 

L.  1855,  Ch.  37,  p.  44: 

‘•'An  act  amendatory  of  the  acts  for  the  assessment  and  collection  of 
taxes. 

“ Sec.  1.  All  persons  and  associations  doing  business  in  the  State  of 
New  York,  as  merchants,  bankers  or  otherwise,  either  as  principals  or 
partners,  whether  special  or  otherwise,  and  not  residents  of  this  State, 
shall  be  assessed  and  taxed  on  all  sums  invested  in  any  manner  in 
said  business,  the  same  as  if  they  were  residents  of  this  State  ; and 
said  taxes  shall  be  collected  from  the  property  of  the  firms,  persons  or 
associations  to  which  they  severally  belong.” 

(People  ex  rel.  Hoyt  v.  Comrs.  Taxes,  23  N.  Y.,  231  [1861]  ; Board 
Excise  Comrs.  Onondaga  Co.  v.  Backus,  29  How.  P.,  41  [1864]  ; British 
Com.  Life  In.  Co.  v.  Comrs.  Taxes,  1 Abb.  Ct.  Ap.  Dec.,  199  [1864]  ; 
Hitt  v.  Crosby,  26  How.  P.,  417  [1864]  ; Salter  v.  Ham,  31  N.  Y.,  322 
[1865]  ; People  ex  rel.  Kennedy  v.  Comrs.  Taxes,  35  N.  Y.,  439 
[1866]  ; Williams  v.  Supervisors  of  Wayne  Co.,  78  N.  Y.,  562 

[18W] )- 

L.  1855,  Ch.  37,  p.  44  — held  not  to  be  in  violation  of  the  provisions 
of  the  Federal  Constitution  guaranteeing  equal  privileges  and  immuni- 
ties to  the  citizens  of  each  State  in  the  several  States;  nor  of  those 
forbidding  the  imposition  of  duties  on  imported  goods,  by  a State 
(Duer  v.  Small,  4 Blatchf.,  269;  17  How.  Pr.,  201  [1859]  ). 

This  statute  was  intended  to  reach  the  capital  of  non-residents 
employed  within  this  State  in  continuous  trade,  and  not  property 
sent  here  only  to  market  for  sale.  So  where  a foreign  corporation 
engaged  in  manufacturing  in  another  State  transmitted  to  its  agent 
here  its  manufactured  product  for  sale,  the  proceeds  being  remitted 
at  once,  with  the  securities  received  for  sales  on  credit,  to  the  home 
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office  of  the  corporation  — held  that  it  was  not  doing  business  in  this 
State  within  the  meaning  of  the  statute  (People  ex  rel.  The  Parker 
Mills  v.  Commissioners  of  Taxes,  23  N.  Y.,  242  [1861]  ). 

Securities,  other  than  United  States  stock,  deposited  by  a foreign 
insurance  company  with  the  comptroller,  as  security  for  policy-holders 
under  L.  1853,  Ch.  463,  to  enable  it  to  do  business  in  the  State,  are 
liable  to  taxation  (International  Life  Assurance  Soc.  v.  Commissioners 
of  Taxes,  28  Barb.,  318  [1858]  ). 

A foreign  corporation  is  liable  to  be  taxed  upon  bonds  of  a muni- 
cipality within  this  State,  deposited  with  the  State  Comptroller  under 
statutory  requirements.  Such  bonds  are  personal  property,  and  are  to 
be  regarded  as  invested  in  the  business  carried  on,  within  the  terms 
of  the  statute.  The  place  of  assessment  for  purposes  of  taxation  of 
a foreign  corporation  doing  business  in  this  State,  is  where  the  prin- 
cipal business  of  the  corporation  is  carried  on,  not  at  the  residence 
of  the  Comptroller  of  the  State,  even  as  to  the  securities  deposited 
with  him  (British  Commercial  Life  Ins.  Co.  v.  Commissioners  of  Taxes, 
31  N.  Y.,  32  [1865];  28  How.  Pr.  41). 

That  bonds  and  mortgages  deposited  by  a foreign  insurance  com- 
pany with  the  superintendent  of  insurance,  may  be  reached  by 
taxation  see  (Smyth  v.  International  Life  Assurance  Co.,  35  How. 
Pr.,  126  [1868] ; S.  C.,  4 Abb.  Pr.,  N.  S.,  [1868]  ). 

The  fact  that  a foreign  insurance  corporation  has  ceased  to  issue 
new  policies  within  the  State,  and  confines  its  business  to  receiving 
yearly  premiums  and  paying  losses  on  outstanding  policies  only,  does  not 
exempt  it  from  taxation  (Smyth  v.  International  Life  Assurance  Co., 
35  How.  Pr.,  126  [1868]  ). 

Where  at  the  time  of  making  the  assessment-roll,  the  agent  of  a non- 
resident has  moneys  of,  his  princij>al  in  bank,  it  is  liable  to  taxation, 
though  before  the  time  for  correcting  the  roll  it  has  been  withdrawn 
and  used  (People  ex  rel.  Westbrook  v.  Village  of  Ogdensburgh,  48 
N.  Y.,  390  [1872] ). 

Where  a foreign  banking  company  had  an  agency  permanently 
established  in  the  city  of  New  York,  to  which  it  transmitted  funds  to 
be  employed  in  temporary  loans,  subject  at  all  times  to  its  control  and 
drafts  — held  that  it  was  not  liable  to  taxation  here  for  the  funds  so 
employed,  and  the  exemption  from  taxation  of  foreign  capital  sent  to 
agents  here  for  investment,  etc.,  under  Laws  of  1851  (Ch.  176,  § 2),  was 
not  removed  by  the  act  of  1855  (Ch.  37),  which  subjects  non-residents 
doing  business  in  this  State  to  taxation  on  the  moneys  employed  in 
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such  business  (People  ex  rel.  Bank  of  Montreal  v.  Commissioners  of 
Taxes,  59  N.  Y.,  40  [1874] ; reversing,  1 Tkomp.  & C.,  G30). 

Under  Laws  of  1855  (Cli.  37),  a foreign  corporation  doing  business 
in  this  State,  and  having  a principal  office  here,  is  taxable  for  moneys 
invested  in  such  business,  as  the  personal  estate  of  a domestic  corpor- 
ation is  taxed,  in  the  town  or  ward  of  such  office,  and  the  assessment 
at  such  place  must  be  exclusive,  and  embrace  all  its  personal  property 
liable  to  taxation  within  this  State.  Assessment  of  personal  property 
of  a foreign  corporation  in  the  possession  of  an  agent  in  a town, 
other  than  that  of  such  office,  by  the  assessors  of  that  town, — held 
void  (People  ex  rel.  Bay  State,  etc.,  Co.,  v.  McLean,  80  N.  Y.,  254 
[1880];  affirming,  17  Hun,  204;  5 Abb.,  N.  C.,  137). 

Moneys  in  the  hands  of  a resident  partner,  belonging  to  a firm 
whose  principal  place  of  business  was  in  a foreign  country,  but  which 
transacted  business  here — held,  subject  to  taxation,  though  the  business 
here  consisted  of  purchasing  products  for  sale  abroad,  and  the  moneys 
were  here  only  for  that  purpose  (Matter  of  McMahon,  66  How.  Pr., 
190  [1883]). 

Taxation  of  Individual  Bankers. 

L.  1882,  Ch.  409,  p.  581 : 

An  act  to  revise  the  statutes  of  this  State  relating  to  banks,  banking 
and  trust  companies. 

“ § 320.  Every  individual  banker  doing  business  under  the  laws  of 
this  State  is  hereby  required  to  declare  upon  oath  before  the  assessor 
the  amount  of  capital  invested  in  such  banking  business,  and  each 
one  hundred  dollars  of  such  capital  for  the  purpose  of  this  act,  and 
for  the  purpose  of  taxation,  shall  be  held  and  regarded  as  one  indi- 
vidual share  in  such  banking  business,  and  such  shares  are  hereby 
declared  to  be  personal  property.  If  such  banker  have  partners,  he 
shall  declare  upon  oath  before  the  assessor  the  number  of  shares 
held  by  each  of  them  in  such  banking  business,  ascertained  as  above 
provided;  and  the  shares  so  held  by  any  partner  shall  be  included  in 
the  valuation  of  his  taxable  property  in  the  assessment  of  all  taxes 
levied  in  the  town,  school  district  or  ward  where  such  individual 
banker  is  located,  and  not  elsewhere;  and  such  individual  banker 
shall  pay  the  same  and  make  the  amount  so  paid  a charge  in  his 
accounts  with  such  partners;  and  if  such  individual  banker  have  no 
partners,  he  shall  be  held  to  be  sole  owner  of  all  the  shares  in  such 
business  of  banking,  and  the  same  shall  be  included  in  the  valua- 
tion of  his  personal  property  in  the  assessment  of  all  taxes  levied 
in  the  town,  school  district  or  ward  where  the  bank  is  located, 
and  not  elsewhere.” 

A banker  doing  business  under  the  general  banking  law  may  be 
assessed  by  the  name  he  has  adopted  in  his  business  — e.  g.,  The  Pratt 
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Bank— and  the  warrant  for  the  collection  of  the  tax  issued  against 
such  name  may  he  levied  upon  the  property  of  the  hanker  used  in  his. 
business.  The  question  whether  such  hanker  was  taxable  in  the  town 
or  ward  in  which  the  assessment  was  made,  cannot  he  raised  to- 
affect  the  validity  of  process  regular  on  its  face,  against  the  officer 
executing  it  (Patchin  v.  Ritter,  27  Barb.,  34  [1858]  ). 

The  residence  of  an  individual  hanker,  doing  business  under  the 
general  banking  law,  is  for  the  purposes  of  taxation  of  his  hanking 
capital,  in  the  town  or  ward  specified  as  the  location  of  his  hanking 
office  in  the  certificate  required  by  the  statute  (L.  1844,  Ch.  281,  § 3). 

When  the  certificate  is  not  in  evidence,  the  actual  location  of  his. 
banking  office  will  he  presumed  to  have  been  mentioned  therein 
(Miner  v.  Village  of  Fredonia,  27  N.  Y.,  155  [1863];  Metcalf  u Mes- 
senger, 46  Barb.,  325  [1864]  ). 

A banker  assessed  for  $3,000  on  his  banking-house,  $25,000  on  his. 
capital  stock,  and  $28,000  for  personal  property,  including  surplus 
earnings,  from  which  last  item  the  value  of  his  banking-house  was 
deducted,  testified  before  the  assessors  that  he  had  no  personal  prop- 
erty liable  to  taxation,  except  the  capital  of  his  bank  amounting  ta 
$25,000;  that  $10,000  of  that  amount  was  in  United  States  bonds,  and 
that  his  banking-house  formed  a part  of  his  capital  stock.  Held  that, 
it  was  thereupon  the  duty  of  the  assessors  to  amend  their  roll  by 
striking  out  $10,000  for  the  amount  of  the  United  States  bonds;  that, 
the  amount  of  valuation  on  the  banking-house  should  be  struck  out 
of  that  on  the  capital,  since  it  was  already  assessed  on  the  roll  as  real 
estate,  and  that  the  whole  assessment  for  personal  property  should  be 
struck  out,  since  there  was  nothing  in  the  evidence  to  justify  the 
assessors  in  retaining  that  item  against  the  taxpayer’s  oath  (People  ex 
rel.  Raplee  v.  Reddy,  43  Barb.,  539  [1865]  ). 

In  the  case  of  Bellinger  v.  Gray  (51  N.  Y.,  610  [1873]  ),  Reynolds, 
Commissioner,  in  an  opinion  separate  from,  but  concurring  in  its  con- 
clusions with  the  opinion  of  the  rest  of  the  court,  held  that  an  assess- 
ment against  a banker  for  “ circulation,  notes  and  profits  ” was  illegal, 
and  made  the  assessment-roll  void  on  its  face,  since  it  appeared  to  tax 
the  banker  for  notes  issued  by  himself,  and  for  which  he  was  debtor. 

Taxation  of  the  Owners  of  Debts  and  Bonds. 

Laws  of  1883,  Ch.  392,  p.  568: 

“ § 1.  All  debts  and  obligations  for  the  payment  of  money  due  or 
owing  to  persons  residing  within  this  State,  however  secured  or 
wherever  such  securities  shall  be  held,  shall  be  deemed  for  the  pur- 
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poses  of  taxation,  personal  estate  within  the  State,  and  shall  be 
assessed  as  such  to  the  owner  or  owners  thereof  in  the  town,  village  or 
ward  in  which  such  owner  or  owners  shall  reside  at  the  time  such 
assessment  shall  be  made  (but  nothing  herein  contained  shall  in  any 
manner  authorize  the  assessment  of  the  same  property  in  more  than 
one  place  in  this  State  in  any  one  year),  nor  shall  any  personal  prop- 
erty or  estate  exempt  from  taxation  under  the  Laws  of  the  United 
States  be  liable  to  assessment  under  the  provisions  of  this  act. 

“ § 2.  .When  a person  shall  have  acquired  a residence  in  any  town, 
village  or  ward  in  this  State,  and  shall  have  been  taxed  therein,  such 
residence  shall  be  presumed  to  continue  for  the  purposes  of  taxation 
until  he  shall  have  acquired  another  residence  in  said  State  or  shall 
have  removed  therefrom.” 

The  rule  of  exemption  of  personal  estate  situate  in  another  State, 
though  owned  by  a resident  of  this  State,  applies  only  to  property 
capable  of  having  an  actual  situs  away  from  the  owner,  or  his  domicile. 
Choses  in  action  or  securities  in  the  hands  of  an  agent  out  of  the 
State  for  collection  or  investment,  are  so  situated  as  to  be  regarded 
as  having  foreign  and  not  a domestic  situs  (People  ex  rel.  Hoyt  v. 
Commissioners  of  Taxes,  23  N.  Y.,  224  [1861]). 

Property  of  a resident  in  the  form  of  loans  in  other  States,  the  secu- 
rities for  which  are  in  the  hands  of  agents  there,  is  not  taxable  in 
this  State  (People  ex  rel.  Jefferson  v.  Gardner,  51  Barb.,  352  [1868]). 

A resident  of  this  State  is  not  liable  to  be  assessed  and  taxed  here 
for  capital  invested  in  loans  on  real  estate  in  other  States,  upon  secu- 
rities taken  and  held  in  those  States  by  his  agents.  It  seems  that 
such  property  can  be  made  liable  to  taxation  here  by  legislation. 
(People  ex  rel.  Jefferson  v.  Smith,  88  N.  Y.,  576  [1882]). 

The  federal  Constitution  does  not  prohibit  a State  from  taxing,  in 
the  hands  of  one  of  its  resident  citizens,  a debt  held  by  him  against 
a resident  of  another  State,  and  evidenced  by  the  bond  of  the  debtor, 
secured  by  deed  of  trust  or  mortgage  upon  real  estate  situated  in  the 
State  in  which  the  debtor  resides.  A debt  has  its  situs,  for  purposes 
of  taxation,  at  the  creditor’s  residence  (Kirtland  v.  Hotchkiss,  100  U. 
S.,  491  [1879] ). 

A resident  member  of  a partnership  in  California  having  died  in 
November,  his  executors  were  assessed  in  January  upon  personal 
property  consisting  of  the  interest  of  his  estate  in  the  partnership, 
before  the  amount  of  that  interest  had  been  ascertained,  or  any 
accounting  had  or  assets  received  by  the  executors.  Held , that  the 
assessment  should  be  set  aside,  since,  at  the  time  it  was  made,  no 
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debt  within  the  meaning  of  the  statute  was  due  from  the  surviving 
partners  to  the  executors  (People  ex  rel.  Strauss  v.  Coleman,  44  Hun, 
20  1887). 

As  the  act  of  1883,  Ch.  392,  p.  568,  does  not  in  terms  refer  to  agents, 
executors  or  trustees,  a trustee  should  not  be  taxed  as  the  owner  of 
funds,  the  whole  beneficial  interest  in  which  is  in  a resident  of  another 
State  (People  ex  rel.  Darrow  v.  Tax  CommTs  of  New  York,  33  Daly 
933  [1888]  ). 

On  the  taxation  of  mortgages,  see  10  Alb.  L.  J.,  353,  383,  415. 


VII. 

PERSONAL  ESTATE  EXEMPT  FROM  TAXATION  IN  THE 
STATE  OF  NEW  YORK. 

(Note.  Subdivisions  1,  3,  4,  5,  8,  9 of  section  4 (2  R.  S.  982)  were  also 
inserted  under  the  head  of  real  estate  exempt  from  taxation.  They  are 
repeated  here  because  they  relate  also  to  personal  property). 

2 R.  S.  982,  Pt.  I.,  Ch.  XIII.,  Tit.  I. 

§ 4.  The  following  property  shall  be  exempt  from  taxation: 

“ 1.  All  property,  real  or  personal,  exempted  from  taxation  by  the 
Constitution  of  the  State  or  under  the  Constitution  of  the  United 
States. 

“3.  Every  building  erected  for  the  use  of  a college,  incorporated 
academy,  or  other  seminary  of  learning  and  in  actual  use  for  either  of 
such  purposes,  every  building  for  public  worship,  every  school-house, 
court-house  and  jail  used  for  either  of  such  purposes,  and  the  several 
lots  whereon  such  buildings  so  used  are  situated,  and  the  furniture 
belonging  to  each  of  them  ” [as  amended  by  L.  1883,  Ch.  397,  p.  571] . 

(Chegaray  v.  Jenkins,  5 N.  Y.,  376  [1851] ; S.  C.,  3 Sandf.,  413  [1850] ; 
Chegaray  u Mayor,  2 Duer,  529  [1853] ; Chegaray  v.  Mayor,  13  N.  Y., 
229  [1855] ; People  ex  rel.  Sac.  Heart  v.  Comrs.  Taxation,  6 Hun,  109 
[1875] ; Harlem  Church  v.  Mayor,  5 Hun,  442  [1875] ; People  ex  rel.  St. 
John’s  Coll.  v.  Comr.  Taxes,  10  Hun,  246  [1877] ; Methodist  Episcopal 
Church  v.  The  Mayor,  20  Hun,  298  [1880].) 

“4.  Every  poor-house,  alms-house,  house  of  industry,  and  every 
house  belonging  to  a company  incorporated  for  the  reformation  of 
offenders,  or  to  improve  the  moral  condition  of  seamen,  and  the  real 
and  personal  property  used  for  such  purposes  belonging  to  or 
connected  with  the  same.” 

“5.  The  real  and  personal  property  of  every  public  library.” 

(Petition  of  N.  Y.  Cath.  Protectory,  8 Hun,  91  [1876],  77  N.  Y, 
342  [1879].) 
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A corporation,  having  for  one  of  its  objects  the  permanent  estab- 
lishment in  the  city  of  New  York  of  an  institution  in  which  shall  be 
collected  and  classified  geographical  and  scientific  works,  instruments, 
documents,  etc.,  explanatory  of  geography,  geology,  etc.,  having 
especial  reference  to  that  kind  of  information  which  should  be  at  all 
times  accessible  for  public  uses  in  a great  maritime  and  commercial 
city  — held  entitled  to  exemption  under  this  subdivision,  as  a public 
library  (People  ex  rel.  American  Geographical  Soc.  v.  Commissioners 
of  Taxes,  11  Hun,  505  [1877]). 

“6.  All  stocks  owned  by  the  State,  or  by  literary  or  charitable 
institutions.” 

(Hebrew  Free  School  v.  Mayor,  4 Hun,  446  [1875].) 

In  connection  with  this  Sec.  4,  Sub.  6,  the  following  sections  of  L.  of 
1882,  Ch.  409,  p.  851,  should  be  considered. 

“ § 325.  Any  moneyed  or  stock  corporation  deriving  profit  or  income 
from  its  capital  or  otherwise  shall  add  to  the  dividend  which  shall  be 
declared  upon  any  stock  owned  by  the  State  or  by  any  literary  or 
charitable  society  or  institution  a sum  equal  to  the  assessment  for 
taxes  paid  upon  an  equal  amount  of  the  stock  of  such  corporation  not 
exempt  from  taxation.” 

“ § 326.  The  provisions  of  the  sixth  subdivision  of  the  fourth  section 
of  the  first  title  of  chapter  thirteen  of  the  first  part  of  the  Revised 
Statutes,  whereby  all  stocks  owned  by  the  State  or  by  literary  or 
charitable  institutions,  in  moneyed  or  stock  corporations,  are  exempted 
from  taxation,  are  hereby  declared  to  be  for  the  benefit  of  the  State  or 
the  institutions  owning  such  stocks,  and  not  for  the  benefit  of  the 
said  corporations  ” (L.  1845,  Ch.  195,  p.  224  relating  to  this  subject  was 
repealed  by  L.  1882,  Ch.  402,  § 1). 

Personal  property  exemptions  under  2 R.  S.,  982,  Ft.  I,  Ch.  XIII. , 
Tit.  /.,  Sec.  4,  continued: 

“ 7.  The  personal  estate  of  every  incorporated  company  not  made 
liable  to  taxation  on  its  capital  in  the  fourth  title  of  this  chapter.” 

(Utica  Cotton  Co.  v.  Oneida,  1 Barb.  Ch.,  432  [1846];  People  ex  rel. 
Ithaca  Savings  Bank  v.  Beers,  67  How.  Pr.,  219  [1883].) 

New  York  Elevated  Railroad  Company  is  not  exempt  from  taxation 
upon  its  capital  stock  and  personal  property  under  the  provisions  of 
L.  1867,  Ch.  489  and  L.  1868,  Ch.  855,  §§  2,  3, 4 (People  ex  rel.  N.  Y.  Ele- 
vated R.  R.  Co.  v.  Commissioners  of  Taxes,  82  N.  Y.,  459  [1880]  ; affirm- 
ing 19  Hun,  460). 

“ 8.  The  personal  property  of  every  minister  of  the  gospel,  or  priest 
of  any  denomination,  or  every  such  minister  or  priest  who  is  perma- 
nently disabled  by  impaired  health  from  performing  the  active  duties 
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of  the  ministry,  and  every  such  minister  or  priest  who  has  reached 
the  age  of  seventy-live  years;  and  the  real  estate  of  such  minister  or 
priest,  or  such  disabled  or  aged  minister  or  priest,  when  occupied  by 
him,  provided  such  real  and  personal  estate  do  not  exceed  the  value 
of  $1,500  ” (as  amended  by  L.  1884,  Ch.  537,  p.  654). 

A minister  of  the  “ Reformed  Church  in  America,”  in  good  stand- 
ing, withdrawn  from  active  duty  as  such  by  reason  of  old  age  and 
infirmity,  but  engaged  in  no  secular  occupation, — held,  entitled  to  the 
$1,500  exemption  (People  ex  rel.  Mann  v.  Peterson,  31  Hun,  420 
[1884]). 

“ 9.  All  property  exempted  by  law  from  execution.” 

The  provisions  of  law,  exempting  certain  personal  property  from 
execution,  are  the  following  taken  from  the  Code  of  Civil  Procedure: 

“§  1390.  The  following  personal  property, — when  owned  by  a 
householder,” 

(Woodward  v.  Murray,  18  Johns.,  400  [1820] ; Bowne  v.  Witt,  19 
Wend.,  475  [1838];  Griffin  v.  Sutherland,  14  Barb.,  456  [1852]; 
Hutchinson  v.  Chamberlain,  'll  N.  Y.,  Leg.  Obs.,  248  [1853] ; Van 
Yechten  u Hall,  14  How.  Pr.,  436  [1857] ; Brigham  v.  Bush,  33  Barb., 
596  [1861];  Matter  of  Winans,  5 Den.,  138  [1887].) 

“Is  exempt  from  levy  and  sale  by  virtue  of  an  execution;  and  each 
movable  article  thereof  continues  to  be  so  exempt,  while  the  family 
or  any  of  them,  are  removing  from  one  residence  to  another: 

“ 1.  All  spinning  wheels,  weaving  looms,  and  stoves,  put  up,  or  kept 
for  use  in  a dwelling-house;  and  one  sewing  machine  with  its 
appurtenances. 

“ 2.  The  family  Bible,  family  pictures  and  school-books,  used  by  or 
in  the  family;  and  other  books  not  exceeding  in  value  fifty  dollars, 
kept  and  used  as  part  of  the  family  library.” 

(Robinson’s  Case,  3 Abb.,  Pr.  466  [1856].) 

“ 3.  A seat  or  pew  occupied  by  the  judgment  debtor,  or  the  family, 
in  a place  of  public  worship. 

“4.  Ten  sheep,  with  their  fleeces,  and  the  yarn  or  cloth  manufac- 
tured therefrom;  one  cow;  two  swine;  the  necessary  food  for  those 
animals;  all  necessary  meat,  fish,  flour  and  vegetables  actually  pro- 
vided for  family  use;  and  necessary  fuel,  oil  and  candles,  for  the  use 
of  the  family  for  sixty  days.” 

(Hall  v.  Penney,  11  Wend.,  44  [1833];  Brackett  v.  Watkins,  21 
Wend.,  68  [1839];  Carpenter  v.  Herrington,  25  Wend.,  370  [1841]; 
Farrell  v.  Higley,  1 Hill  & D.  Supp.,  87  [1843] ; Shaw  v.  Davis,  55 
Barb.,  389  [1870] ; Hasbrouck  v.  Bouton,  41  How.,  208  [1871] ; S.  C., 
60  Barb.,  413  [1871].) 
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“ 5.  All  wearing  apparel,  beds,  bedsteads  and  bedding  necessary 
for  the  judgment  debtor  and  the  family;  all  necessary  cooking  uten- 
sils; one  table’;  six  chairs;  six  knives;  six  forks;  six  spoons;  six 
plates;  six  tea-cups;  six  saucers;  one  sugar-dish;  one  milk-pot;  one 
tea-pot;  one  crane  and  its  appendages;  one  pair  of  andirons;  one 
coal  scuttle;  one  shovel;  one  pair  of  tongs;  one  lamp,  and  one  candle- 
stick.” 

(Bowne  v.  Witt,  19  Wend.,  475  [1838].) 

“ 6.  The  tools  and  implements  of  a mechanic,  necessary  to  the  car- 
rying on  of  his  trade,  not  exceeding  twenty-five  dollars.” 

(Morse  v.  Keyes,  6 How.  Pr.,  18  [1851] ; Reinecke  v.  Flecke,  35  N.  Y. 
Supr.,  491  [1873]  ; see  further,  generally,  Mickles  v.  Tousley,  1 Cow.,  114 
[1823] ; Brackett  v.  Watkins,  21  Wend.,  68  [1839] ; Matthewson  v.  Wal- 
ler, 3 Denio,  52  [1846] ; Cole  v.  Stevens,  9 Barb.,  676  [1851] ; Kneettle 
v.  Newcomb,  22  N.  Y.,  249  [I860] ; 31  Barb.,  169  [1857]  ; Cox  v.  Stafford, 
14  How.  Pr.,  519  [1857]  ; Hasbrouck  v.  Lounsbury,  26  N.  Y.,  598  [1863] ; 
Becker  v.  Becker,  47  Barb.,  497  [1866] ; Finnin  v.  Malloy,  33  N.  Y. 
Supr.,  382  [1871];  Brooks  v.  Hathaway,  8 Hun,  290  [1876].) 

“ § 1391.  In  addition  to  the  exemptions  allowed  by  the  last  section, 
necessary  household  furniture,  working  tools  and  team.” 

(Morse  v.  Keyes,  6 How.  Pr.  .,  20  [1851] ; Quackenbush  v.  Danks,  1 
Den.,  128  [1845] ; Robinson’s  Case,  3 Abb.,  466  [1856] ; Rue  v.  Alter,  5 
Den.,  119  [1847] ; Bitting  v.  Yandenburgh,  17  How.  Pr.,  80  [1859] ; 
Wheeler  v.  Cropsey,  5 How.  Pr.,  288  [1850] ; Ford  v.  Johnson,  34  Barb., 
364  [1861]  ; Hutchinson  v.  Chamberlain,  11 N.  Y.  Leg.  Obs.,  248  [1853] ; 
Eastman  v.  Caswell,  8 How.  Pr.,  75  [1853] ; Harthouse  v.  Rikers,  1 
Duer,  606  [1853] ; S.  C.,  11  N.  Y.  Leg.  Obs.,  223  [1852] ; Hoyt  v.  Van 
Alstyne,  15  Barb.,  568  [1853] ; Seaman  v.  Luce,  23  Barb.,  240  [1856] ; 
Radcliff  v.  Wood,  25  Barb.,  52  [1857] ; Lockwood  v.  Younglove,  27 
Barb.,  505  [1858];  Yan  Buren  v.  Loper,  29  Barb.,  388  [1859];  Dains  v. 
Prosser,  32  Barb.,  290  [1860] ; Wilcox  v.  Hawley,  31  N.  Y.,  648  [1864] ; 
Stewart  v.  Brown,  37  N.  Y.,  350  [1867];  Smith  v.  Slade,  57  Barb.,  637 
[1870];  Finnin  v.  Malloy,  33  N.  Y.  Supr.,  382  [1871];  Cogsdill  v. 
Brown,  5 Hun,  341  [1875] ; Turner  v.  Borthwick,  20  Hun,  119  [1880] ; 
Matter  of  Winans,  5 Den.,  138  [1887] ; McGiveney  v.  Childs,  41  Hun, 
607  [1886].) 

“Professional  instruments,  furniture  and  library,  not  exceeding 
in  value  two  hundred  and  fifty  dollars,  together  with  the  necessary 
food  for  the  team  for  ninety  days,*  are  exempt  from  levy  and  sale 
by  virtue  of  an  execution,  when  owned  by  a person,  being  a house- 
holder,” 
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(Bowne  v.  Witt,  19  Wend.,  475  [1838];  Bowman  v.  Quackenboss, 
3 Code  B.,  17  [1850] ; Griffin  v.  Sutherland,  14  Barb.,  456  [1852] : 
Hutchinson  v.  Chamberlain,  11  N.  Y.  Leg.  Obs.,  248  [1853] ; Brigham 
v.  Bush,  33  Barb.,  596  [1861] ; Eienecke  v.  Elecke,  35  N.  Y.  Supr.,  491 
[1873].) 

“ Or  having  a family  for  which  he  provides,  except  where  the 
execution  is  issued  upon  a judgment,  recovered  wholly  upon  one 
or  more  demands,  either  for  work  performed  in  the  family  as  a 
domestic,  or  for  the  purchase-money  of  one  or  more  articles,  except 
as  prescribed  in  this  or  the  last  section.” 

(Barnes  v.  Anderson,  4 N.  Y.  Leg.  Obs.,  346  [1846] ; Mathewson 
v.  Waller,  3 Denio,  52  [1846];  Davis  v.  Peabody,  10  Barb.,  91 
[1850];  Cole  u Stevens,  9 Barb.,  676  [1851];  S.  C.,  6 How.  Pr.,  424 
[1851];  Hoyt  v.  Yan  Alstyne,  15  Barb.,  568  [1853];  Hutchinson  v. 
Chamberlain,  11  N.  Y.  Leg.  Obs.,  248  [1853] ; Cox  v.  Stafford,  14 
How.  Pr.,  579  [1857];  Yan  Buren  v.  Loper,  29  Barb.,  388  [1859]  ; 
Hickox  v.  Fay,  36  Barb.,  9 [1861] ; Craft  v.  Curtis,  25  How.,  163 
[1863] ; Snyder  v.  Davis,  1 Hun,  350  [1874] ; S.  C.,  3 T.,  & C.,  596 
[1874].) 

(Earl  v.  Camp,  16  Wend.,  562  [1837] ; Mathewson  v.  Waller,  3 Den., 
52  [1846] ; Danks  v.  Quackenboss,  3 Denio,  594  [1847] ; Yedder  v. 
Alkenbrack,  6 Barb.,  327  [1848] ; Cole  v.  Stevens,  9 Barb.,  676  [1851] ; 
Smith  v.  Hill,  22  Barb.,  656  [1856] ; Cox  v.  Stafford,  14  How.  Pr.,  519 
[1857];  Kneettle  v.  Newcomb,  22  N.  Y.,  251  [I860];  31  Barb.,  169 
[1857] ; Hickox  u Fay,  36  Barb.,  9 [1861] ; Fields  v.  Moul,  15  Abb. 
Pr.,  6 [1862].) 

“ § 1392.  Where  the  judgment  debtor  is  a woman,  she  is  entitled  to 
the  same  exemptions,  from  levy  and  sale,  by  virtue  of  an  execution, 
subject  to  the  same  exceptions,  as  prescribed  in  the  last  two  sections, 
in  the  case  of  a householder. 

“ § 1393.  The  pay  and  bounty  of  a non-commissioned  officer, 
musician,  or  private,  in  the  military  or  naval  service  of  the  United 
States;  a land  warrant,  pension,  or  other  reward,  heretofore  or  here- 
after granted  by  the  United  States,  or  by  a State,  for  military  or 
naval  services;  a sword,  horse,  medal,  emblem,  or  device  of  any 
kind,  presented,  as  testimonial  for  services  rendered  in  the  military 
or  naval  service  of  the  United  States;  and  the  uniform,  arms,  and 
equipments,  which  were  used  by  a person  in  that  service,  are  also 
exempt  from  levy  and  sale,  by  virtue  of  an  execution,  and  from 
seizure  for  non-payment  of  taxes,  or  in  any  other  legal  proceeding  ” 
(Burgett  v.  Fancher,  35  Hun,  647  [ 1885] ; Stockwell  v.  Nat.  Bank  of 
Malone,  36  Hun,  583  [1885] ; Matter  of  Winans,  5 Dem.  139  [1887] ). 

“ § 1394.  A right  of  action  to  recover  damages,  or  damages  awarded 
by  a judgment,  for  taking  or  injuring  personal  property,  exempt  by 
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law  from  levy  and  sale,  by  virtue  of  an  execution,  are  exempt,  for  one 
year  after  the  collection  thereof,  from  levy  and  sale,  by  virtue  of  an 
execution,  and  from  seizure  in  any  other  legal  proceeding  ” (Tillot- 
son  v.  Wolcott,  48  N.  Y.,  188  [1872] ; Stockwell  v,  Nat.  Bank  of  Malone, 
36  Hun,  583,  586  [1885]). 

2 R.  S.,  982,  PL  I,  Ch.  XIII.,  Tit.  1 : 

“ § 5.  If  the  real  and  personal  estate,  or  either  of  them,  of  any 
minister  or  priest  exceed  the  value  of  one  thousand  live  hundred 
dollars,  that  sum  shall  be  deducted  from  the  valuation  of  his 
property,  and  the  residue  shall  be  liable  to  taxation.” 

(Clark  v.  Norton,  58  Barb.,  436  [1871] ; People  ex  rel.  Westbrook 
v.  Ogdensburg,  48  N.  Y.,  390  [1872].) 

“ § 7.  The  owner  or  holder  of  stock  in  any  incorporated  company, 
liable  to  taxation  on  its  capital,  shall  not  be  taxed  as  an  individual  for 
such  stock.” 

(People  ex  rel.  Lincoln  v.  Town  of  Barton,  44  Barb.,  158  [1865] ; 
S.  C.,  29  How.  Pr.,  372  [1865].) 

Shares  of  stock  of  corporations  created  under  the  laws  of  this 
State  are  not  taxable  in  the  hands  of  the  stockholders. 

Nor  are  shares  of  stock  of  corporations  created  by  other  States  tax- 
able, since  the  presumption  is  that  they  are  taxed  upon  their  capital  in 
the  home  States.  Negotiable  bonds  being  evidence  of  a fixed  indebt- 
edness are  taxable  at  their  actual  value  (People  ex  rel.  Trowbridge 
v.  Com’rs  of  Taxes,  4 Hun,  595  [1st  dept.  1875] ; affirmed  62  N.  Y.,  630). 

Under  L.  1866,  Ch.  546,  § 33,  exempting  the  real  and  personal 
property  of  a railroad  corporation  until  a single  track  of  said  road 
shall  be  completed,  for  a term,  however,  not  exceeding  ten  years  — 
held,  to  exempt  only  for  ten  years  from  the  date  of  the  statute 
(Poughkeepsie,  Hartford  and  Boston  R.  R.  Co.  v.  Simpson,  23  Hun, 
43  [1880]). 

Exemption  of  Militiamen. 

Laws  of  1854  (Ch.  398,  § 15,  p.  1044),  repealed  by  Laws  of  1865 
(Ch.  612,  § '146,  p.  1265),  exempted  from  taxation  members  of  the 
militia  to  the  amount  of  $500. 

The  exemption  from  taxation  o i the  militia  by  Laws  of  1854  (Ch.  398, 
§ 15,  p.  1044),  is  repealed  by  Laws  of  1865  (Ch.  612,  § 146,  p.  1265),  by 
its  omission  from  the  later  statute,  which  amended  the  former  one 
(People  ex  rel.  Cunningham  v.  Roper,  35  N.  Y.,  629  [1866] ). 

The  immunity  granted  was  not  a right  of  property,  and  so  did  not 
fall  within  the  provisions  of  the  federal  Constitution  prohibiting  the 
impairment  of  contracts  (lb.). 
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To  bring  it  within  that  provision  the  enactment  in  question  must  be 
shown  to  be  in  the  nature  of  a private  contract,  as  distinguished  from 
a mere  act  of  general  legislation  (lb.). 

The  repeal  of  L.  1854,  CL.  398,  exempting  members  of  the  militia 
who  had  served  seven  years  and  been  honorably  discharged,  abrogated 
the  privilege  even  as  to  those  who  had  completed  their  service  before 
the  repeal  (People  ex  rel  Cunningham  v.  Roper,  35  N.  Y.,  329 
[1866]). 

Laws  of  1870  (Ch.  80,  § 253),  repealed  by  Laws  of  1875  (Ch.  223, 
§ 59),  entitled  a member  of  the  National  Guard  to  a deduction  from 
his  assessed  valuation  to  the  amount  of  $1,000. 

The  omission  from  L.  1875,  Ch.  223  of  the  exemption  of  L.  1870, 
Ch.  80,  § 253,  abrogated  it  (People  ex  rel.  Sears  v.  Assessors  of  Brook- 
lyn, 84  N.  Y.,  610  [1881];  affirming  18  Hun,  386). 

The  enlistment  of  a member  of  the  National  Guard  before  the 
repeal,  did  not  give  rise  to  a contract  with  the  State  by  reason 
of  the  provision  of  L.  1875,  Ch.  223  (above).  Such  enlistment 
was  subject  'to  the  right  of  the  State  to  modify  or  repeal  the 
act  (lb.). 

Securities  of  Non-Residents  sent  into  this  State  for  Collection. 

2 R.  S.,  1049,  Pt.  I.,  Ch.  XHI.,  Tit.  5: 

“ § 3.  When  any  bond,  mortgage,  note,  contract,  account,  or  other 
demand,  belonging  to  any  person  not  being  a resident  of  this 
State,  shall  be  sent  to  this  State  for  collection,  or  shall  be  deposited 
in  this  State  for  the  same  purpose,  such  property  shall  be  exempt 
from  taxation;  and  nothing  contained  in  this  chapter  shall  be  con- 
strued to  render  any  agent  of  such  owner  liable  to  be  assessed  or 
taxed  for  such  property;  but  every  such  agent  shall  be  entitled  to 
have  any  such  property  deducted  from  his  assessment,  upon  making 
affidavit,  before  the  assessors  at  the  time  appointed  by  them  for 
reviewing  their  assessments,  that  such  property  belongs  to  a non- 
resident owner,  and  therein  specifying  his  name  and  residence.” 

An  agent,  resident  in  this  State,  for  the  owner  of  contracts  for  the 
sale  of  lands,  who  resided  in  another  town  of  this  State,  was  assessed 
and  taxed  upon  the  contracts  in  his  hands.  Held,  erroneous  (Lord  v. 
Arnold,  18  Barb.,  104,  Erie  Gen.  T.  [1854]). 

"Under  1R.  S.,  389,  § 5,  exempting  agents  of  moneyed  corporations  or 
capitalists  from  taxation  for  any  moneys  in  their  possession  or  under 
their  control,  transmitted  to  them  for  the  purpose  of  investment,  or 
otherwise,  and  under  1 R.  S.  419,  § 3,  exempting  demands  belonging 
to  non-residents  and  sent  to  this  State  for  collection,  foreign  capital 
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sent  liere  for  investment,  is  protected  from  taxation  though  the 
securities  received  therefor  are  left  here  with  the  agents  of  the 
owner  for  collection.  (Williams  v.  Supervisors  of  Wayne,  78  N.  Y., 
561  [1879] ; reversing  Id  Hun,  343]  ). 

The  assessment  of  bonds  and  mortgages,  some  of  them  sent 
by  a non-resident  for  collection,  the  residue,  reinvestments  made 
by  the  agent  in  whose  hands  they  were  taxed,  — held , errone- 
ous, and  the  amount  of  the  tax  thereof  subject  to  be  refunded 

Ob.). 

The  provisions  of  Laws  of  1855  (Ch.  37),  subjecting  the  capital  of 
non-residents,  employed  in  business  in  this  State, — • held  not  to  affect 
the  above  exemptions  of  the  Revised  Statutes  (lb.). 

Funds  sent  to  New  York  for  investment  are  not  taxable  here 
(People  ex  rel.  Ferrer  v.  Com’rs  of  Taxes,  42  Hun,  560  [1886]  ). 

Laws  1857,  Ch.  456,  vol.  2,  p.  1: 

“ § 4.  The  deposits  in  any  bank  for  savings  which  are  due  to 
depositors,  and  the  accumulations  in  any  life  insurance  company 
organized  under  the  laws  of  this  State,  so  far  as  the  said  accumula- 
tions are  held  for  the  exclusive  benefit  of  the  assured,  shall  not  be 
liable  to  taxation,  other  than  the  real  estate  and  stocks  which  maybe 
owned  by  such  bank  or  company,  and  which  are  now  liable  to  taxation 
under  the  laws  of  the  State.” 

Since  the  enactment  of  L.  1857,  Ch.  456,  § 4,  a savings  bank  can  not 
be  taxed  on  the  deposits  due  from  it  (People  ex  rel.  Ithaca  Savings 
Bank  v.  Beers,  67  How.  Pr.,  219  [1883]  ). 

L.  1884,  Ch.  353,  p.  429:  “An  act  relating  to  corporations,  associa- 
tions and  societies  engaged  in  life  or  casualty  insurance  business  upon 
the  cooperative  or  assessment  plan,  pursuant  to  the  provisions  of 
chapter  one  hundred  and  seventy-five  of  the  Laws  of  eighteen  hundred 
and  eighty-three. 

“Section  1.  All  money,  benefits,  cliarity,  relief  or  aid  received  or 
collected  by  any  corporation,  association  or  society  doing  a life  or 
casualty  insurance  business  or  both  upon  the  cooperative  or  assess- 
ment plan,  pursuant  to  the  provisions  of  an  act  entitled  ‘An  act  to 
provide  for  the  incorporation  and  regulation  of  cooperative  or  assess- 
ment life  or  casualty  insurance  associations  and  societies,’  passed 
April  second,  eighteen  hundred  and  eighty-three;  and  which  money, 
benefits,  charity,  relief  or  aid  are  derived  from  admission  fees,  dues 
and  assessments,  or  any  interests  or  other  accretions  thereon,  and 
which  are  to  be  used  for  the  payment  of  assessments,  or  for  death 
losses,  or  for  benefits  to  disabled  members,  shall  be  exempt  from 
assessment  and  taxation.” 

10 
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Laws  1887,  Ch.  556,  p.  724: 

An  act  providing  for  the  formation  of  co-operative  savings  and  loan 
associations. 

“ § 18.  * * * All  accumulations  upon  shares  in  said  association 

held  by  any  person  shall  be  exempt  from  execution  and  proceedings 
supplementary  thereto,  to  the  amount  of  $600;  and  the  association  itself 
shall  be  deemed  an  institution  for  savings  and  not  taxable  under  any 
corporation  tax  law  which  shall  exempt  savings  banks,  or  institutions 
for  savings  from  taxation.” 

* * * * * * * * 

“ § 23.  Associations  organized  under  this  act  shall  not  be  subject  to 
the  provisions  of  chapter  143  of  the  Laws  of  1886.” 

Personal  Estate  of  Gas-light  Companies. 

L.  1871,  Ch.  95,  p.  210:  “An  act  to  amend  an  act,  entitled  ‘An  act  to 
authorize  the  formation  of  gas-light  companies,’  passed  February 
sixteen,  eighteen  hundred  and  forty-eight.” 

“ § 18.  * * * and  the  said  municipal  authorities  shall  have 

power  to  exempt  any  corporation  formed  under  the  provisions  of  this 
act  frofri  taxation  on  their  personal  property  for  a period  not  exceed- 
ing three  years  from  the  organization  of  said  corporation.” 

Vessels  and  Corporations  Owning  Vessels. 

L.  1881,  Ch.  433,  p.  591 : “An  act  to  exempt  from  all  State  or  local 
taxation  vessels  registered  in  any  port  in  the  State  of  New  York, 
owned  by  American  citizens  or  corporations,  or  organized  under  the  laws 
of  the  State  of  New  York,  and  engaged  in  ocean  commerce  between 
any  port  in  the  United  States  and  any  foreign  port,  and  to  exempt  for 
a limited  period  the  capital  stock,  franchise  and  earnings  of  such  cor- 
porations from  taxation  for  State  and  local  purposes. 

“ § 1:  All  vessels  registered  at  any  port,  in  this  State,  and  owned  by 
any  American  citizen,  or  association,  or  by  any  corporation,  incorpor- 
ated under  the  laws  of  the  State  of  New  York,  engaged  in  ocean 
commerce  between  any  port  in  the  United  States  and  any  foreign  port, 
are  exempted  from  all  taxation  in  this  State,  for  State  and  local  pur- 
poses; and  all  such  corporations,  all  of  whose  vessels  are  employed 
between  foreign  ports  and  ports  in  the  United  States,  are  exempted 
from  all  taxation  in  this  State  for  State  and  local  purposes  upon 
their  capital  stock,  franchises  and  earnings  for  the  period  of  fifteen 
years.” 

Vessels  are  not  taxable  in  States  where  they  are  for  the  time  being 
employed,  other  than  that  of  the  home  port  (Hays  v.  Pacific  Mail  S.  S. 
Co.,  17  How.  U.  S.,  596  [1854]). 

It  seems , that  ships  at  sea,  registered  at  a port  within  this  State,  and 
consequently  having  no  situs  elsewhere,  are  justly  taxable  to  the 
resident  owner  (People  ex  rel.  Hoyt  v.  Commissioners  of  Taxes,  23  N.  Y., 
224  [1861],  reversing  33  Barb.,  116). 
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The  fact  that  a vessel  is  enrolled  as  a coaster  at  a port  other  than 
that  where  she  is  regularly  registered  does  not  make  her  subject  to 
taxation  at  the  port  of  such  enrollment  (Morgan  v.  Parham,  16  Wall., 
471  [1872]). 

The  personal  property  of  a steamship  company  of  this  State,  per- 
manently located  in  its  business  out  of  the  State  — held,  exempt  from 
taxation  here,  and  not  to  be  valued  in  the  assessment  as  part  of  its 
capital  stock  (People  ex  rel.  Pacific  Mail  S.  S.  Co.  v.  Commissioners  of 
Taxes,  46  How.  Pr.,  315  [1873]). 

Where  vessels  were  being  built  in  another  State  for  the  relator,  a 
corporation  of  this  State,  under  contracts  which  provided  that  it 
should  have  a lien  on  and  ownership  in  the  vessels  as  the  building 
progressed  up  to  the  amounts  paid,  and  that  the  builder  should  insure 
for  the  benefit  of  the  relator,  and  [payments  had  been  made  but  no 
vessel  had  been  delivered  — held , that  the  title  remained  in  the 
builder;  the  interest  of  the  relator  was  in  the  nature  of  a lien,  and 
the  amounts  expended  therefor  were  taxable  in  New  York,  and  that 
only  an  absolute  ownership  would  convert  such  amounts  into  vessels 
having  a situs  elsewhere.  The  situs  for  purposes  of  taxation  of  sea- 
going vessels  is  the  port  where  they  are  registered  under  the  laws  of 
the  United  States  as  their  home  port,  without  regard  to  the  place  of 
their  employment  (People  ex  rel.  Pacific  Mail  S.  S.  Co.  v.  Commission- 
ers of  Taxes,  58  N.  Y.,  242  [1874],  affirming  1 Hun,  143). 

Railroad  Aid  Bonds. 

L.  1886,  Ch.  316,  p.  507;  (see,  also,  L.  1881,  Ch.  522,  p.  700.)  An  act 
in  relation  to  the  bonded  indebtedness  of  villages,  cities,  towns  and 
counties  in  this  State  created  in  aid  of  railroads,  authorizing  the  issue 
of  new  bonds  to  take  up  those  outstanding,  originally  issued  in  aid  of 
railroads,  provides: 

* 5fi  * 5fc  * * * >!< 

§ 3.  All  new  bonds  issued  by  any  village,  city,  town  or  county  in 
this  State,  under  the  provisions  of  this  act,  shall  be  exempt  from  taxa- 
tion for  town,  county,  municipal  or  State  purposes,  until  the  period 
when  they  are  made  payable. 

See  statutes  relating  to  exemption  of  bonds  and  stocks  of  the  city 
of  New  York,  L.  1880,  Ch.  552. 
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SECURITIES  OF  THE  UNITED  STATES  EXEMPT  FROM!  TAX- 
ATION BY  THE  STATE  OF  NEW  YORK. 

The  following  are  cases  which  have  arisen  in  the  State  of  New  York 
affecting  questions  connected  with  the  exemption  from  taxation  of 
United  States  bonds,  including  the  premiums  on  their  par  value, 
United  States  currency,  United  States  notes,  treasury  notes, 
fractional  currency  notes,  checks  for  money  of  authorized  officers 
of  the  United  States,  certificates  of  indebtedness  of  United 
States,  certificates  of  deposit  of  United  States,  whether  belong- 
ing to  individuals  or  corporations. 

Internat.  Life  Ass.  Soc.  u Commrs.  of  Taxes  (28  Barb.,  319  [1858]); 
People  ex  rel.  Bank  of  Commerce  v.  Commrs.  of  Taxes  (26  N.  Y.,  163 
[1863]);  People  ex  rel.  Raplee  v.  Reddy  (43  Barb.,  539  [1865]); 
People  ex  rel.  Kennedy  v.  Commrs.  (35  N.  Y.,  423  [1866];  S.  C.,  4 
Wall.,  244  [1866]);  People  ex  rel.  Lockport  City  Bank  v.  Brd.  of  Edu- 
cation (46  Barb.,  588  [1866]);  People  ex  rel.  Exch.  Bank  v.  Brd.  of 
Education  (46  Barb.,  598  [1866]);  Monroe  Savings  Bank  u City  of 
Rochester  (37  N.  Y.,  365  [1867]);  Williams  v.  Weaver  (75  N.  Y.,  30 
[1878];  S.  C.,  100  U.  S.,  547  [1879]);  Ulster  Co.  Savings  Bank,  Matter 
of  (20  Hun,  481  [1880]);  Savings  Bank  v.  Archbold  (104  U.  S.,  708 
[1881]). 

Stock  of  the  United  States  cannot  be  taxed  by  a State,  either  by 
itself  or  as  a part  of  the  aggregate  of  the  tax-payers’  property  (People 
ex  rel.  Bank  of  Commonwealth  v.  Commissioners  of  Taxes  of  N.  Y.,  2 
Black,  620,  reversing  23  N.  Y.,  192). 

A State  law  laying  a tax  on  banks,  “on  a valuation  equal  to  the 
amount  of  their  capital  stock  paid  in  or  secured  to  be  paid  in,”  is  a tax 
on  their  property,  and  where  such  property  consists  of  stocks  of  the 
United  States,  it  is  void  (Bank  Tax  Case,  2 Wall.,  200;  reversing  S.  C. 
as  People  ex  rel.  Bank  of  Commerce  v.  Commissioners  of  Taxes  of 
N.  Y.,  40  Barb.  334). 

The  exemption  of  United  States  bonds  covers  the  excess  of  their 
market  price  over  their  par  value  (People  ex  rel.  Leonard  v.  Com- 
missioners of  Taxes,  90  N.  Y.,  63  [1882]). 

This  last  mentioned  case  limits,  and  practically  overrules,  People  ex 
rel.  Manhattan  Fire  Ins.  *Co.  v.  Commissioners  of  Taxes  (76  N.  Y.,  64 
[1879]). 

That  the  act  of  Congress  of  February  25,  1862,  exempting  stocks  of 
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the  United  States  from  taxation  is  not  retroactive,  and  that  in  the 
absence  of  such  statute  a State  has  the  right  to  tax,  see  People  ex  rel. 
Hanover  Bank  u.  Commissioners  of  Taxes  of  N.  Y.  (37  Barb.,  635 
[1862]). 

United  States  bonds  are  exempt  (People  ex  rel.  Lincoln  v.  Barton, 
44  Barb.,  148  [1865]). 

Legal  tender  notes  issued  by  the  United  States  are  not  subject  to 
State  taxation  (Bank  v.  Supervisors,  7 Wall.,  26  [1868],  reversing 
People  ex  rel.  Bank  of  N.  Y.  v.  Supervisors,  37  N.  Y.,  21). 

Certificates  of  indebtedness  issued  by  the  United  States  are  beyond 
the  taxing  power  of  the  States  (Banks  v.  Mayor,  7 Wall.,  16  [1868], 
reversing  People  ex  rel.  Nat.  Broadway  Bank  v.  Hoffman,  37  N.  Y.,  9). 
People  ex  rel.  Phenix  Eire  Ins.  Co.  v.  Gardiner  (48  Barb.,  608)  had 
also  maintained  the  right  to  tax  such  certificates. 

An  assessment  of  the  whole  capital  stock  of  a bank  without  deduct- 
ing the  amount  of  United  States  bonds  held  by  it,  though  erroneous, 
is  not  void  (Genesee  Nat.  Bank  v.  Supervisors  of  Livingston,  53  Barb., 
223  [1869];  see,  also,  People  ex  rel.  Babbitt  v.  Comrs.  of  Taxes,  41 
How.  Pr.,  459  [1871]). 

A part  of  the  indebtedness  of  a person  examined  by  the  assessors 
was  a note  payable  on  demand,  the  proceeds  of  which  were  used  to 
buy  United  States  bonds.  Held,  that  the  assessors  erred  in  rejecting 
the  note  as  an  item  of  the  indebtedness,  although  the  transaction  might 
have  been  a device  to  escape  taxation  (People  ex  rel.  Thurman  v.  Ryan> 
88  N.  Y.,  142  [1882]). 

A person  has  the  right  to  buy  government  bonds  to  avoid  taxation, 
or  borrow  money  upon  them  for  like  purpose;  but  money  borrowed  on 
governments  is  liable  to  taxation  (People  ex  rel.  Bowne  v.  Assessors  of 
Elushing,  3 N.  Y.  State  Rep.,  148  [1886],  G.  T.). 

The  decision  of  the  Court  of  Appeals  of  the  State  of  New  York,  that 
under  Laws  of  New  York,  1880  (Ch.  542),  and  Laws  1881  (Ch.  361)? 
the  amount  of  capital  invested  in  United  States  bonds  is  not  to  be 
deducted  in  computing  the  tax  imposed  by  these  acts,  affirmed  by  a 
divided  court  (Home  Ins.  Co.  v.  New  York,  119  U.  S.,  129  [1886] ; see 
92  N.  Y.,  328).  (A  reargument  in  this  case  has  been  ordered  before 
the  full  bench). 

The  fact  that  the  testator’s  property  is  invested  in  United  States 
bonds  does  not  relieve  a legacy  from  the  collateral  inheritance  tax 
under  the  Laws  of  1885,  Ch.  483  (Matter  of  Howard,  5 Dem.,  483 
[1887]). 


78 


LOCAL  TAXATION  OF  SHAREHOLDERS 


A reference  is  proper  under  a certiorari  issued  pursuant  to  L.  1880, 
Ch.  269,  to  enable  a relator  to  give  further  evidence  than  that  adduced 
before  the  commissioners,  concerning  an  investment  in  United  States 
bonds  (People  ex  rel.  Manhattan  R’y  Co.  v.  Coleman,  16  N.  Y.  State 
Rep.,  135  [1888]).  * 


IX. 

LOCAL  TAXATION  OF  SHAREHOLDERS  OF  STATE  AND 

NATIONAL  BANKS,  AND  THE  REAL  ESTATE  QF  BANKS. 

A. 

Statutes  of  the  United  States. 

The  following  provision  of  the  Revised  Statutes  of  the  United  States 
relates  to  the  taxation  of  the  shares  and  property  of  national  banking 
associations. 

§ 5219,  Revised  Statutes  of  the  United  States: 

“ Nothing  herein  shall  prevent  all  the  shares  in  any  association  from 
being  included  in  the  valuation  of  the  personal  property  of  the  owner 
or  holder  of  such  shares,  in  assessing  taxes  imposed  by  authority  of  the 
State  within  which  the  association  is  located;  but  the  legislature  of  each 
State  may  determine  and  direct  the  manner  and  place  of  taxing  all  the 
shares  of  national  banking  associations  located  within  the  State,  subject 
only  to  the  two  restrictions,  that  the  taxation  shall  not  be  at  a greater 
rate  than  is  assessed  upon  other  moneyed  capital  in  the  hands  of 
individual  citizens  of  such  State,  and  that  the  shares  of  any  national 
banking  association  owned  by  non-residents  of  any  State  shall  be 
taxed  in  the  city  or  town  where  the  bank  is  located,  and  not  elsewhere. 
Nothing  herein  shall  be  construed  to  exempt  the  real  property  of 
associations  from  either  State,  county  or  municipal  taxes,  to  the  same 
extent,  according  to  its  value,  as  other  real  property  is  taxed.” 

(People  ex  rel.  Bank  of  Commonwealth  v.  Comrs.  of  Taxes,  32  Barb.,  509 
[1860] ; People  ex  rel.  Kennedy  v.  Comrs.  of  Taxes,  35  N.  Y.,  423  [1866] ; 
Bradley  v.  The  People,  4 Wall.,  459  [1866] ; People  ex  rel.  Cagger  v. 
Dolan,  36  N.  Y.,  59  [1867] ; Nat.  Albany  Bank  u Hills,  5 Fed.  R.,  248 
[1880] ; S.  C.,  Hills  v.  Exchange  Bank,  105  U.  S.,  319  [1881] ; Supervisors 
of  Albany  u Stanley,  105  U.  S.,  305  [1881] ; Stanley  v.  Albany  County, 
6 F.  R.,  561  [1881] ; S.  C.,  15  F.  R.,  483  [1883] ; People  ex  rel.  Thurman 
v.  Ryan,  88  N.  Y.,  142  [1882].) 

Under  section  5219  the  shares  of  stockholders  in  a national  bank 
are  subject  to  State  taxation,  without  regard  to  the  fact  that  a part  or 
the  whole  of  the  capital  of  the  bank  is  invested  in  United  States 
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securities  declared  by  Congress  to  be  exempt  from  taxation  by  State 
authority,  but  only  when  the  act  of  the  Legislature  authorizing  such 
tax  provides  that  it  shall  not  exceed  the  rate  imposed  upon  the  shares 
of  any  of  the  banks  organized  under  the  State  laws  (Van  Allen  v. 
Assessors,  3 Wall.,  573  [1865],  reversing  City  of  Utica  v.  Churchill, 
33  N.  Y.,  161  [1865]). 

The  shares  of  national  banks  are  subject  to  taxation,  under  the  laws 
of  the  State,  though  such  tax  must  not  be  at  a greater  rate  than  upon 
other  moneyed  capital  in  the  hand  of  individuals,  nor  must  such  tax 
exceed  the  rate  imposed  upon  the  shares  of  any  of  the  banks  organized 
under  authority  of  the  State  (People  ex  rel.  Kennedy  v.  Commissioners 
of  Taxes,  35  N.  Y.,  423  [1866] ). 

This  case  was  affirmed  and  the  doctrine  of  Yan  Allen  v.  Assessors 
was  reaffirmed  in  People  v.  Commissioners  (4  Wall.,  244  [1886]  ; S.  C. 
sub.  nom.  People  ex  rel.  Duer  v.  Commissioner  of  Taxes  of  New  York, 
6 Am.  Law.  Reg.,  N.  S.  246),  and  in  People  v.  Commissioner  of  Taxes 
(94  U.  S.,  415). 

The  Court  of  Appeals,  in  City  of  Utica  v.  Churchill  (33  N.  Y.,  161), 
reversed  as  above,  had  held  that  the  State  statute  in  question  did  not 
exceed  the  limitations  prescribed  by  the  act  of  Congress  of  1864, 
although  it  did  not  contain  the  express  provision  regarded  as  essential 
by  the  United  States  Supreme  Court. 

Section  5219  applies  to  valuation  as  well  as  to  the  rate  of  percentage. 

Therefore  a State  statute  permitting  the  deduction  of  debts  due  by 
the  taxpayer,  from  the  valuation  of  all  his  personal  property  except 
such  shares,  is  void  as  to  them  (People  v.  Weaver,  100  U.  S.,  539  [1879] ; 
Williams  v.  Weaver,  75  N.  Y.,  30  [1878] ; reversing  Albany  City  Nat. 
Bank  v.  Maher,  6 Fed.  Rep’r,  417  [1881]  ). 

National  bank  shares  can  be  assessed  above  par.  No  unjust 
discrimination  against  national  banks  arises  from  the  fact  that  State 
banks  can  divide  up  all  their  surplus  while  national  banks  are  required 
to  accumulate  a surplus  (People  ex  rel.  Gallatin  Nat.  Bank  v.  Commis- 
sioner of  Taxes,  67  N.  Y.,  516;  affirming  8 Hun,  536,  and  affirmed  in 
4 Otto,  415.) 

The  State  act  for  the  taxation  of  corporations  generally  (L.  1880, 
Ch.  542)  does  not  exempt  individuals  from  assessment  on  shares 
thereof  as  part  of  their  personal  estate,  so  that  the  imposition  of  a 
higher  assessment  and  heavier  tax  upon  the  shares  of  a national  bank 
under  L.  1880,  Ch.  596,  than  upon  the  capital  stock  and  personalty  of 
other  corporations,  does  not  contravene  the  restriction  of  § 5219  of  the 
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U.  S.  R.  S.  (L.  1880,  Ch.  596  was  repealed  by  L.  1882,  Ch.  402,  § 1, 
but  was  substantially  incorporated  in  L.  1882,  Ch.  469 ; Albany  City 
National  Bank  v.  Maher,  6 Fed.  Rep’r,  417  [1882,  2d  TJ.  S.  Circuit]  ). 

Law  of  1866  (Ch.  761)  is  not  wholly  void  in  prohibiting  the  deduction 
of  debts  from  the  valuation  of  national  bank  stock.  If  the  stockholder 
has  debts  to  deduct  he  can  still  procure  the  deduction  to  be  made, 
and  the  assessment  is  only  voidable  (Supervisors  v.  Stanley,  105  U.  S. 
305  [1881]). 

“ Moneyed  capital  cannot  be  said  to  be  exempt  from  taxation  by  the 
laws  of  this  State,  because  that  portion  of  it  which  is  invested  in  the 
shares  of  various  classes  of  corporations  is  exempt.  Not  only  does 
the  State  tax  moneyed  corporations  generally,  but  the  capital  invested 
in  these  corporations  is  taxed  in  the  hands  of  corporations  ” [Wallace, 
J.]  (First  Nat.  Bank  of  IJtica  v.  Waters,  7 Fed.  Rep’r,  152  [1881]  ). 

Chapter  271,  L.  of  1881,  declared  that  the  amounts  of  all  assess- 
ments attempted  to  be  levied  and  taxes  imposed  upon  the  share- 
holders in  national  and  State  banks  in  the,  city  of  Albany  during  the 
previous  year,  “ are  hereby  assessed  and  levied  upon  such  shareholders 
whose  names  now  appear  in  said  assessment-roll  as  assessed  upon 
their  bank  shares.”  The  act  limited  the  right  of  the  shareholders  to 
a review  to  the  single  ground  of  objection  that  the  assessment  was  at 
a higher  proportionate  valuation  than  other  property  on  the  same 
roll.  Held , that  the  statute  was  void  as  it  imposed  a tax  upon  a body  of 
individuals  selected  out  of  a general  class,  without  apportionment  or 
equality  as  between  themselves  and  the  general  class,  or  as  between 
themselves,  and  as  not  giving  them  proper  opportunity  to  challenge 
the  assessment  (Albany  City  Nat.  Bank  v.  Maher,  9 Fed.  Rep’r,  884 
[1882]). 

(See  People  ex  rel.  Merchants  Nat.  Bank  v.  Coleman,  41  Hun,  344 
[1886] ; and  People  v.  Wall  Street  Bank,  39  Hun,  525). 

It  seems  that  the  exemption  from  State  taxation  of  some  moneyed 
capital,  does  not  necessarily  invalidate  a statute  authorizing  an  assess- 
ment upon  National  bank  shares  (McMahon  v.  Palmer,  102  N.  Y.  176, 
[1886]). 

Section  5219  is  not  intended  to  control  the  power  of  the  State  over 
taxation,  or  to  prohibit  exemptions,  but  only  to  prevent  discrimination 
against  national  bank  shares  (Mercantile  Nat.  Bank  of  N.  Y.  v.  Mayor, 
etc.,  of  N.  Y.,  28  Fed.  Rep’r,  776.  2d  TJ.  S.  Circ.  [1886] ; affirmed 
121  U.  S.,  138.) 

If  the  State  tax  the  capital  stock  of  certain  corporations,  but  exempt 
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the  shares,  while  shares  of  national  banks  are  taxed,  but  the  capital 
stock  itself  is  exempt — held,  that  this  is  no  discrimination  under 
' §5219  (lb.). 

The  exemption  of  shares  of  life  insurance  companies,  of  stock  and 
bonds  of  the  city  of  New  York,  of  bonds  of  other  municipalities  of  the 
State  and  of  deposits  in  savings  banks  — held,  justified  by  public 
policy,  and  not  to  indicate  improper  discrimination  against  national 
bank  shares  (lb.). 

The  fact  that  some  corporations,  or  some  personal  property  may  be 
subject  to  a less  rate  of  taxation  than  that  of  capital  employed  in 
banking  corporations,  will  not  alone  vitiate  the  statute  imposing  taxes 
upon  shares  in  banks,  unless  it  appears  to  be  the  clear  intent  of  the 
Legislature  to  discriminate  against  them  (lb.). 

It  seems  that  investments  in  the  shares  of  railroad,  ferry,  canal, 
manufacturing  and  other  industrial  corporations  are  not  “ moneyed 
capital”  within  the  meaning  of  United  States  Revised  Statutes, 
§ 5219  (lb.). 

Held,  that  the  statutes  of  Pennsylvania  were  open  to  the  objection 
that  they  violated  the  principle  of  equality,  which  the  act  of  Congress 
intended  to  establish  between  capital  invested  in  National  bank 
shares,  and  other  moneyed  capital  (Boyer  v.  Boyer,  113  U.  S.  689, 
[1885]). 

Held,  following  (Mercantile  Bank  v.  New  York,  121  U.  S.  138),  that 
according  to  the  Laws  of  New  Jersey,  under  which  the  assessment  was 
made,  that  the  rate  of  taxation  was  not  greater  than  that  assessed 
upon  the  moneyed  capital  in  the  hands  of  individuals  of  that  State 
(Newark  Banking  Company  v.  Newark,  121  U.  S.  163,  [1887]). 

The  varying  methods  of  corporate  taxation  in  the  State  of  New  York 
are  not  such  as  to  make  the  taxation  of  National  bank  shares  in  that 
State  violative  of  the  restriction  contained,  in  section  5219  of  the  Revised 
Statutes  of  United  States.  The  following  laws  were  considered: 
Laws  1857,  Ch.  456;  Laws  1880,  Ch.  596,  § 3;  Laws  1881,  Ch.  361; 
Laws  1882,  Ch.  409,  § 312;  Mercantile  Bank  v.  New  York,  121  U.  S. 
138  [1887]. 

Under  Laws  1866,  Ch.  761,  if  party  assessed  claims  an  assess- 
ment to  be  in  violation  of  section  5219  of  the  United  States  Revised 
Statutes,  as  excessive,  he  must  pursue  the  course  provided  by  the 
statutes  of  New  York  for  its  correction,  or  resort  to  equity  to  enjoin 
the  collection  of  the  illegal  excess,  upon  payment  or  tender  of  the 
11 
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amount  due  upon  what  is  conceded  to  be  a just  valuation  (Stanley  v. 
Supervisors  of  Albany,  121  U.  S.  535,  [1887]). 

The  statute  (Laws  1883,  Ch.  345),  legalizing  and  confirming  upon 
certain  conditions  the  assessments  contained  in  certain  assessment-rolls 
in  the  city  of  Albany,  held  not  in  conflict  with  acts  of  Congress  respect- 
ing the  taxation  of  national  bank  shares,  and  to  be  a valid  exercise  of 
the  power  of  the  Legislature  to  cure  irregularities  in  assessments 
(Williams  v.  Supervisors  of  Albany,  122  U.  S.  154,  [1887]). 

Section  5219  does  not  require  a perfect  equality  of  taxation  between 
State  and  national  banks,  but  only  that  the  shares  of  the  national 
banks  shall  not  be  taxed  at  a higher  rate  than  other  moneyed  capital  in 
the  hands  of  individuals.  Within  the  limits,  that  the  system  of  State 
taxation  of  its  own  citizens,  of  its  own  banks,  and  of  its  own  corpora- 
tions shall  not  work  a discrimination  unfavorable  to  the  holders  of  the 
shares  of  national  banks,  the  manner  of  assessing  and  collecting  all 
taxes  by  the  States  is  uncontrolled  by  the  act  of  Congress.  We 
claim  that  a State  statute  taxing  savings  banks  on  the  amount  of  their 
paid-up  capital,  but  not  the  shares  held  by  individual  shareholders, 
worked  a discrimination, — held,  unfounded  (Davenport  Bk.  v.  Daven- 
port, 123  U.  S.,  83  [1887]). 

This  last  case  was  followed  in  the  case  of  Bank  of  Redemption  v. 
Boston  (125  U.  S.,  60  [1888]). 

The  manifest  intention  of  section  5219  is  to  permit  the  State  in  which  a 
national  bank  is  located  to  tax,  subject  to  the  limitations  prescribed, 
all  the  shares  of  its  capital  stock  without  regard  to  their  ownership. 
The  proper  inference  is,  that  the  law  permits  in  the  particular  instance, 
the  taxation  of  the  national  banks  owning  shares  of  the  capital  stock 
of  another  national  bank  by  reason  of  that  ownership,  on  the  same 
footing  with  all  other  shares  (lb.). 

According  to  the  method  in  the  State  of  Ohio,  a State  board  of 
equalization  has  the  power  to  equalize  the  valuation  of  bank  shares 
in  the  different  counties  as  between  such  shares,  but  has  no  power  to 
equalize  the  valuation  of  bank  shares  for  taxation  as  compared  with 
other  moneyed  capital  in  the  State.  While  there  was  no  absolute  neces- 
sity that  this  method  should  result  in  a discrimination,  it  is  one  of  the 
probabilities  that  it  should  produce  such  a result.  Held,  an  unlawful 
discrimination  under  section  5219.  In  this  case  the  collection  of  the 
tax  to  the  extent  of  the  discrimination  was  enjoined  (Whitbeck  v. 
Mercantile  Nat.  Bank  of  Cleveland,  127  U.  S.,  193  [1888]). 

The  Ohio  laws  make  no  provision  for  the  deduction  of  the  bona  fide 
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indebtedness  of  any  shareholder  from  the  shares  of  his  stock,  and 
provide  no  means  whereby  said  deduction  can  be  secured, — held , that 
it  was  not  a condition  precedent  to  the  granting  of  relief  that  a 
demand  should  have  been  made  for  such  deduction  prior  to  the 
delivery  of  the  rolls  to  the  collector  (lb.). 


B. 

Statutes  of  the  State  of  New  York  Providing  for  Taxation  of 
Shareholders  of  Banks. 

L.  1882,  Ch.  409,  p.  581: 

“An  act  to  revise  the  statutes  of  this  State  relating  to  Banks,  Bank- 
ing and  Trust  Companies.” 

******** 

“ § 312.  The  stockholders  in  every  bank  or  banking  association  organ- 
ized under  the  authority  of  this  State,  or  of  the  United  States,  shall  be 
assessed  and  taxed  on  the  value  of  their  shares  of  stock  therein ; said 
shares  shall  be  included  in  the  valuation  of  the  personal  property  of 
such  stockholders  in  the  assessment  of  taxes  at  the  place,  city,  town  or 
ward  where  such  bank  or  banking  association  is  located,  and  not  else- 
where, whether  the  said  stockholders  reside  in  said  place,  city,  town 
or  ward  or  not;  but  in  the  assessment  of  said  shares,  each  stockholder 
shall  be  allowed  all  the  deductions  and  exceptions  allowed  by  law  in 
assessing  the  value  of  other  taxable  personal  property  owned  by 
individual  citizens  of  this  State,  and  the  assessment  and  taxation  shall 
not  be  at  a greater  rate  than  is  made  or  assessed  upon  other  moneyed 
capital  in  the  hands  of  individual  citizens  of  this  State.  In  making 
such  assessment  there  shall  also  be  deducted  from  the  value  of  such 
shares  such  sum  as  is  in  the  same  proportion  to  such  value  as  is  the 
assessed  value  of  the  real  estate  of  the  bank  or  banking  association, 
and  in  which  any  portion  of  their  capital  is  invested,  in  which  said 
shares  are  held  to  the  whole  amount  of  the  capital  stock  of  said  bank 
or  banking  association.  Nothing  herein  contained  shall  be  held  or 
construed  to  exempt  the  real  estate  of  banks  or  banking  associations 
from  either  State,  county  or  municipal  taxes,  but  the  same  shall  be 
subject  to  State,  county,  municipal  and  other  taxation  to  the  same 
extent  and  rate,  and  in  the  same  manner  according  to  its  value  as  other 
real  estate  is  taxed.  The  local  authorities  charged  by  law  with  the 
assessment  of  these  said  shares  shall,  within  ten  days  after  they  have 
completed  such  assessment,  give  written  notice  to  each  bank  or  bank- 
ing association  of  such  assessment  of  the  shares  of  its  respective 
shareholders,  and  no  personal  or  other  notice  to  such  shareholders  of 
such  assessment  shall  be  necessary  for  the  purpose  of  this  act.” 

[See  Laws  of  1865,  Ch.  97;  L.  of  1866,  Ch.  761;  L.  of  1880,  Ch.  596; 
L.  of  1881,  Ch.  477]. 

(Bank  of  State  of  N.  Y.  v.  Farmers’  Branch,  etc.,  of  O.,  36  Barb.,  332 
[1862] ; People  ex  rel.  Bank  of  Commerce  v.  Comrs.of  Taxes,  40  Barb., 
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334  [1863] ; Van  Allen  v.  The  Assessors,  3 Wall.,  573  [1865] ; People 
ex  rel.  Lincoln  v.  Assessors  of  Barton,  44  Barb.,  158  [1865];  Nat. 
Bank  of  Chemung  v.  City  of  Elmira,  6 Lans.,  123  [1871];  S.  C.,  53 
N.  Y.,  52  [1873] ; People  ex  rel.  Otsego  Co.  Bank  v.  Board  of  Super- 
visors, 51  N.  Y.,  404  [1873];  Williams  v.  Weaver,  75  N.  Y.,  30;  S.  C., 
100  IT.  S.,  547;  People  ex  rel.  Williams  v.  Weaver,  100  U.  S.,  539; 
McMahon  v.  Palmer,  11  Daly,  214  [1882] ; 12  Daly,  362  [1884] ; 102 
N.  Y.,  176  [1886] ; People  ex  rel.  Thurman  v.  Ryan,  88  N.  Y.,  142 
[1882]). 

.Cases  Arising  Prior  to  Present  System. 

The  following  cases  arose  upon  the  subject  of  taxation  of  banks  or 
their  shareholders  before  the  adoption  in  1865  of  the  present  system 
of  taxing  the  shareholders: 

A bank  which  did  not  go  into  regular  operation  until  after  a village 
tax  had  been  voted,  but  derived  an  income  from  its  capital  before  the 
assessment  was  completed,  held  to  have  been  properly  assessed 
(Oswego  Bank  v.  Oswego,  12  Wend.,  544  [1834]). 

Surplus  over  the  nominal  capital  not  taxable  under  1 Revised 
Statutes,  414  (Bank  of  IJtica  v.  TJtica,  4 Paige,  399  [1834] ; People  v . 
Supervisors  of  Niagara,  4 Hill,  20  [1842]). 

The  right  to  commutation  under  Laws  1853  (Ch.  654)  did  not  extend 
to  city  taxes  (Mayor  of  Troy  v.  Mutual  Bank,  20  N.  Y.,  387  [1857]). 

Where  a bank  has  actually  ceased  to  do  a banking  business,  with  a 
view  to  closing  its  transactions  as  such,  it  does  not  continue  liable  to 
taxation  as  a bank  during  the  period  of  six  years  after  the  redemption 
of  ninety  per  cent  of  its  circulating  notes  provided  by  statute  (L.  1859, 
Ch.  236;  Metcalf  v.  Messenger,  46  Barb.,  325  [1864]). 

Stock  in  National  bank  is  taxable,  but  not  where  the  bank  was  located 
if  in  a town  or  ward  other  than  stockholder’s  residence,  before  Laws 
1865,  Ch.  97,  § 10  (Utica  v.  Churchill,  33  N.  Y.,  161;  affirming  43  Barb. 
550  [1865] ; overruled  in  part  by  First  National  Bank  of  Sandy  Hill 
v.  Fancher,  48  N.  Y.,  524). 

A bank  formed  under  the  general  law,  having  distributed  a part  of 
its  capital  in  voluntary  dissolution,  and  taken  up  an  equivalent 
amount  of  its  stock,  cannot  be  assessed  on  its  entire  capital  (People 
ex.  rel.  Genesee  County  Bank  v.  Olmstead,  45  Barb.,  644  [1866]). 

A bank  is  not  exempted  from  taxation  on  personal  property,  because 
the  amount  of  its  debts  exceeds  its  capital,  after  deducting  therefrom 
the  amount  invested  in  United  States  bonds.  The  statute  requiring 
the  deduction  of  the  debts  owing  from  the  value  of  personal  property,, 
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does  not  apply  to  moneyed  corporations  (People  ex  rel.  Lockport  City 
Bank  u Board  of  Education,  46  Barb.,  588  - [1866];  People  ex  rel. 
Exchange  Bank  v.  Board  of  Education,  Id.  598). 

Construction  of  Laws  1853,  Ck.  654,  as  affecting  bank  tax  in  Troy 
(see  Manufacturer’s  Bank  v.  Mayor,  etc.,  of  Troy,  24  How.  Pr.,  250 
£1859]). 

Cases  Arising  Under  Present  System. 

The  following  cases  arose  under  the  present  system  of  taxing  share- 
holders of  banks  inaugurated  by  Laws  of  1865,  Ch.  97 : 

The  shares  of  a bank  whose  capital  is  invested  in  stocks  of  the 
United  States  are  to  be  assessed  at  the  place  where  such  bank  is 
located,  and  not  elsewhere  (People  ex  rel.  Kennedy  v.  Commissioners 
of  Taxes,  35  N.  Y.,  423  [1866] ; affirmed  in  4 Wall.,  244). 

Bank  shares  should  be  assessed  at  their  true  value  irrespective  of 
the  nominal  par  value  (People  ex  rel.  Williams  v.  Assessors  of  Albany, 
2 Hun,  583  [1874]). 

The  actual  and  not  the  par  value  of  shares  of  stock  of  national 
banks  is  the  basis  of  assessment  (People  ex  rel.  Gallatin  National 
Bank  v.  Commissioners  of  Taxes,  67  N.  Y.,  516;  affirming  8 Hun,  536 
[1876];  S.  C.  4 Otto,  415  [1876]). 

A shareholder  in  a bank  or  banking  association,  is  not  entitled  to  a 
deduction  from  the  assessment  of  his  shares  under  Laws  1866,  Ch.  761, 
on  account  of  his  debts  (People  ex  rel.  Cagger  v.  Dolan,  36  N.  Y.,  59 
[1867] ; overruled  by  People  v.  Weaver,  100  U.  S.,  539). 

Under  Laws  of  1866  (Ch.  761),  when  the  assessors  have  fixed  the  value 
of  the  shares,  a proportionate  deduction  is  to  be  made  of  the  assessed 
value  of  the  real  estate.  The  deduction  is  thus  made  from  the  real 
and  not  from  the  nominal  value  of  the  capital  (People  ex  rel.  Trades- 
men’s Nat.  Bank  v.  Commissioners  of  Taxes,  69  N.  Y.,  91  [1877]  ; revers- 
ing 9 Hun,  650). 

The  situs  of  the  property  in  national  bank  shares  may  for  the  pur- 
poses of  taxation  be  separated  from  the  residence  of  the  owner,  under 
the  banking  act  (Tappen  v.  Merchants’  Nat.  Bank,  19  Wall.,  490  [1873]  ). 

In  proceedings  by  a bank  to  compel  supervisors  to  refund  taxes 
claimed  to  be  illegally  assessed,  because  the  assessors  did  not  deduct 
the  value  of  the  real  estate  when  assessing  the  shares,  but  assessed 
both  at  full  value  — held  that,  in  the  absence  of  proof  to  the  contrary, 
the  assessors  would  be  presumed  to  have  made  the  deduction  required 
by  law,  and  that  their  affidavit  that  they  had  assessed  the  taxable 
personal  estate  at  the  full  value  thereof  wras  not  evidence  that  the 
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deduction  was  not  made  (Matter  of  Farmers’  Nat.  Bank,  1 Thomp.  & 
C.,  383  [1873]). 

The  requirement  that  the  shares  shall  be  assessed  in  the  town  or 
ward  where  the  bank  is  situated  is  valid,  since  they  are  susceptible  of  a 
separate  situs  from  the  person  of  the  owner  (Williams  v.  "Weaver,  75 
N.  Y.,  30  [1878]). 

Placing  the  value  of  bank  shares  in  a separate  item  in  the  column 
of  personalty  does  not  invalidate  the  assessment,  and  does  not  con- 
travene section  5219  U.  S.  B.  S.  Where  the  assessors  valued  bank 
shares  at  their  par  instead  of  their  market  value  — held,  that  this, 
though  erroneous,  did  not  make  them  individually  liable,  as  they 
had  jurisdiction  (Williams  v.  Weaver,  75  N.  Y.,  30  [1878];  affirmed, 
100  IJ.  S.,  547.) 

The  omission  of  a city  clerk  to  extend  upon  the  assessment-roll  the 
amount  to  be  paid  by  each  shareholder,  until  after  such  roll  has  been 
delivered  to  the  city  treasurer,  does  not  render  the  taxation  of  such 
shares  void  (First  Nat.  Bank  of  "Utica  v.  Waters,  7 Fed.  Bep’r,  152 
[1881]). 

The  fact  that  the  commissioners  reduced  the  valuation  of  the  real 
estate  of  a bank,  does  not  authorize  them  to  increase  the  valuation  of 
the  shares  without  the  notice  which  the  law  requires  after  the  books 
are  opened  for  correction.  In  Laws  1882,  Ch.  409,  §§  314,  317,  318 
apply  to  the  time  when  assessments  of  the  value  of  the  capital  stock 
of  banks  shall  be  made  as  well  as  of  other  personal  property  (Apgar 
v.  Hayward,  21  Jones  & S.  357  [1886]). 

In  the  assessment  of  shares  of  national  banks  in  the  city  of  New 
York,  under  L.  1880,  Ch.  596  § 3,  (amended  by  L.  1881,  Ch.  477),  when 
the  owner  does  not  reside  in  the  ward  where  the  bank  is  located,  and 
has  no  real  estate  therein,  it  is  proper  that  the  assessment  be  made 
upon  a list  specially  prepared  for  that  purpose,  although  the  owner 
lives  and  is  assessed  for  personal  property  in  another  ward.  Such  a 
mode  of  assessment  is  not  in  conflict  with  section  5219  of  the  Bevised 
Statutes  of  the  United  States  (McMahon  v.  Palmer,  102  N.  Y.  176 
[1886]  ; affirming  12  Laly,  362). 

L.  1882,  Ch.  409,  p.  472.  Act  revising  bank  statutes. 

“ § 313.  There  shall  be  kept  at  all  times  in  the  office  where  the 
business  of  each  bank  or  banking  association  organized  under  the 
authority  of  this  State,  or  of  the  United  States,  shall  be  transacted,  a 
full  and  correct  list  of  the  names  and  residences  of  all  the  stockholders 
therein  and  of  the  number  of  shares  held  by  each;  and  such  list  shall 
be  subject  to  the  inspection  of  the  officers  authorized  to  assess  taxes 
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during  the  business  hours  of  each  day  in  which  business  may  be 
legally  transacted. 

“ § 314.  When  the  owner  of  stock  in  any  bank  or  banking  association 
organized  under  the  laws  of  this  State,  or  of  the  United  States,  shall 
not  reside  at  the  same  place  where  the  bank  or  banking  association  is 
located,  the  collector  and  county  treasurer  shall,  respectively,  have 
the  same  powers  as  to  collecting  the  tax  to  be  assessed  by  this  act  as 
they  have  by  law  when  the  person  assessed  has  removed  from  the 
town,  ward  or  county  in  which  the  assessment  was  made,  and  the 
county  treasurer,  receiver  of  taxes  or  other  officer  authorized  to 
receive  such  tax  from  the  collector  may,  all  or  either  of  them,  have  an 
action  to  collect  the  tax  from  the  avails  of  the  sale  of  his,  her  or  their 
shares  of  stock,  and  the  tax  on  the  share  or  shares  of  said  stock  shall 
be  and  remain  a lien  thereon  from  the  day  when  the  property  is  by 
law  assessed,  till  the  payment  of  said  tax,  and  if  transferred  after  such 
day,  the  transfer  shall  be  subject  to  such  lien. 

“ § 315.  For  the  purpose  of  collecting  the  taxes  to  be  assessed  under 
the  last  three  preceding  sections  of  this  act,  and  in  addition  to  any 
other  law  of  this  State,  not  in  conflict  with  the  constitution  of  the 
United  States  relative  to  the  imposition  of  assessment  and  collection 
of  taxes,  it  shall  be  the  duty  of  every  such  bank  or  banking  association 
and  the  managing  officer  or  officers  thereof  to  retain  so  much  of  any 
dividend  or  dividends  belonging  to  such  stockholder  as  shall  be 
necessary  to  pay  any  taxes  assessed  in  pursuance  of  the  last  three 
preceding  sections  of  this  act,  until  it  shall  be  made  to  appear  to  such 
officer  or  officers  that  such  taxes  have  been  paid.  * * * * 

“ § 318.  The  shareholders  of  any  bank,  banking  association,  or  cor- 
poration doing  a banking  business  under  the  general  banking  law  or 
a special  charter  of  this  State  shall  be  assessed  and  taxed  with  respect 
to  their  shares  of  stock,  only  at  the  same  rate  and  place,  to  the  same 
extent,  and  in  the  same  manner,  as  shareholders  of  national  banks  may 
be  liable  at  the  same  time  to  be  assessed  and  taxed  by  authority  of 
the  State  of  New  York;  provided  however,  that  no  debts  shall  be 
deducted  from  any  such  assessment  of  any  person  applying  for  the 
benefit  of  this  act,  which  have  been  deducted  from  the  assessment  of 
other  personal  property  of  such  person;  and  in  making  application 
for  such  deduction,  every  person  making  the  application  shall  make 
oath  that  he  has  not  applied  to  have  such  debts  deducted  from  any  other 
assessment  against  him,  and  that  no  such  deduction  has  been  made. 

“ § 319.  It  is  hereby  declared  that  the  true  intent  and  meaning  of 
the  last  preceding  section  of  this  act  is  to  place  and  maintain  share- 
holders of  banks,  associations  and  corporations  aforesaid  upon  an 
equality,  in  the  particular  in  this  act  referred  to,  with  the  shareholders 
of  national  banks  organized  under  the  act  of  congress,  entitled  ‘An 
act  to  provide  a national  currency,  secured  by  a pledge  of  United  States 
bonds,  and  to  provide  for  the  circulation  and  redemption  thereof, 
approved  J une  third,  eighteen  hundred  and  sixty-four;  ’ and  all  acts  and 
parts  of  acts  inconsistent  with  the  provisions  hereof  are  hereby  repealed.” 

On  the  State  taxation  of  national  banks,  see  15  Alb.  L.  J.,  374. 

This  act  of  1882,  Ch.  409,  embodies  substantially  Laws  1880,  Cli.  59G, 
which  was  repealed  by  Laws  1882,  Ch.  402  § 1. 


88 


LOCAL  TAXATION  OF  CORPORATIONS. 


The  failure  of  the  assessors  to  place  bank  shareholders’  names  upon 
the  assessment-roll,  in  accordance  with  Laws  1880,  Ch.  596,  renders 
the  tax  upon  their  shares  void,  notwithstanding  a separate  list  of  such 
shareholders  was  kept  by  the  assessors,  with  the  knowledge  of  the 
shareholders,  which  list  exhibited  names,  number  of  shares,  and 
assessable  value  of  all  of  them  (Albany  City  National  Bank  v.  Maher, 
6 Fed.  Rep’r.,  417  [1881],  2nd  IJ.  S.  Circuit). 

The  collection  of  a tax  which  discriminates  against  the  shares  of 
national  banks,  will  be  restrained  by  injunction  (First  National  Bank 
v.  Treasurer  of  Lucas  County,  25  Fed.  Repr.,  749  [1885]). 

Where  State  laws  permit  the  deduction  of  debts  from  the  valuation  of 
personal  property,  such  deduction  must  be  allowed  in  assessing  national 
bank  shares  (Richards  v.  Rock  Rapids,  31  Fed.  Rep’r.,  505  [1887]). 

Before  the  assessment  of  shares  in  national  banks  can  be  held 
invalid,  it  must  appear  that  there  is  a higher  burden  of  taxation 
imposed  upon  the  money-  thus  invested,  than  upon  other  moneyed 
capital.  An  express  exemption  of  deposits  in  savings  banks,  the  stock 
of  which  is  taxable,  does  not  make  the  taxation  of  national  bank  stock 
invalid,  there  being  no  discrimination  against  such  stock  (Richards  v. 
Rock  Rapids,  31  Fed.  Rep’r.,  505  [1887]). 

The  following  acts  in  relation  to  the  taxation  of  banks  and  moneyed 
corporations,  were  repealed  by  Laws  1882,  Ch.  402,  § 1;  Laws  1847, 
Ch.  419,  Laws  1863,  Ch.  240;  Laws  1865,  Ch.  97;  Laws  1866,  Ch.  761; 
Laws  1880,  Ch.  140;  Laws  1881,  Ch.  477. 


X. 

LOCAL  TAXATION  OF  CAPITAL  STOCK  AND  PERSONAL 
PROPERTY,  AND  REAL  ESTATE  OF  CORPORATIONS. 

(Note.  — The  system  of  taxing  corporations  has  been  changed  in  impor- 
tant particulars  in  the  following  years  : 1830,  1853,  1857.  The  dates  affixed 
to  the  cases  cited  serve  as  an  approximate  clue  to  the  statutes  involved.) 

2 R.  S.,  1036:  Pt.  I.,  Ch.  XIII.,  Tit.  4. 

“Section  1.  All  moneyed  or  stock  corporations  deriving  an  income 
or  profit  from  their  capital,  or  otherwise,  shall  be  liable  to  taxation  on 
their  capital  in  the  manner  hereinafter  prescribed.” 

(Columbian  Mfg.  Co.  v.  Yanderpoel,  4 Cow.,  556  [1825]  ; Ontario  Bank 
v.  Bunnell,  10  Wend.,  186  [1833] ; Webb  v.  Rice,  1 Hill,  606  [1841] ; 
Bank  of  Watertown  v.  Assessors  Town  of  Watertown,  25  Wend.,  686 
[1841] ; People  ex  rel.  McMaster  and  Harvey  v.  Supervisors  Niagara, 
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4 Hill,  20  [1842] ; Farmers’  Loan  and  Trust  v.  Mayor  N.  Y.,  7 Hill,  261 
[1843];  Super.  Niagara  v.  People,  7 Hill,  504  [1844];  Sun  Mut.  Ins. 
Co.  v.  Mayor  N.  Y.,  8 Barb.,  453  [1850] ; Sun  Mut.  Ins.  Co.  v.  Mayor 
of  N.  Y.,  5 Sand.,  10  [1850] ; Sandford  v.  B’d  Supervisors  of  N.  Y.,  15 
How.  Pr.,  173  [1858] ; Oswego  Starch  Factory  v.  Dolloway,  21  N.  YT., 
419  [1860] ; People  ex  rel.  Bank  of  Commonwealth  v.  Comrs. 
32  Barb.,  509  [1860] ; People  ex  rel.  Bk.  Commonwealth  v.  Comrs. 
Taxes,  20  How.  P.,  182  (I860] ; People  ex  rel.  Bk.  Commonwealth 
v.  Comrs.  Taxes  and  Assessments,  23  N.  Y.,  192  [1861];  People 
ex  rel.  Lincoln  v.  Assessors  Town  Barton,  44  Barb.  148  [1865] ; People 
ex  rel.  Lincoln  v.  Town  Barton,  29  How.  P.,  371  [1865] ; People  ex  rel. 
Cagger  v.  Dolan,  36  N.  Y.,  61  [1867] ; People  ex  rel.  B.  R.  R. 
v.  Barker,  48  N.  Y.,  79  [1871] ; People  ex  rel.  Dunkirk  R.  R.  v.  Cassity, 
46  N.  Y.,  52  [1871] ; People  ex  rel.  W.  Gas  Light  Co.  v.  Assessors,  16 
Hun,  197  [1878]  .) 

Moneyed  or  stock  corporations,  deriving  an  income  or  profit  from 
their  capital  are  liable  to  taxation,  although  the  income  be  not  equal 
to  the  expenditures  for  the  year  preceding  the  assessment  (People  ex 
rel.  Commercial  Ins.  Co.  v.  Supervisors  of  N.  Y.,  18  Wend.,  605  [1836]). 

Any  income  or  profits  means  not  net  profits  but  any  income,  though 
less  than  expenses  (People  v.  Supervisors  of  N.  Y.,  18  Wend.,  605 
[1836]). 

Associations  formed  under  the  general  banking  law  (L.  1838,  Ch.  260, 
p.  245)  are  corporations,  and  so  liable  to  tax  on  their  capital  (People 
ex  rel.  Bank  of  Watertown  v.  Assessors  of  Watertown,  1 Hill,  616 
[1841]). 

TJnder  the  law  of  1849  a mutual  insurance  company  is  taxable  upon 
the  amount  of  premium  notes  taken  in  advance  as  a part  of  its  capital 
(New  York  City  Ins.  Co.  v.  Mayor,  etc.,  of  N.  Y.,  12  N.  Y.  Leg.  Obs., 
280  [1854]). 

A corporation  having  acquired  a fund  from  earned  premiums  of 
insurance  paid  to  it,  could  not,  under  its  charter,  divide  it  among  its 
members,  and  it  had  no  other  assets.  Held , that  it  was  taxable  on 
such  fund  as  capital  (Mutual  Ins.  Co.  of  Buffalo  v.  Supervisors  of 
Erie,  4 N.  Y.,  442  [1851]). 

A fund  accumulated  by  a mutual  insurance  company  from  its  profits, 
which  is  to  continue  liable  for  losses,  but  for  which  certificates  are 
issued  to  members,  is  to  be  taxed  as  a part  of  the  company’s  capital 
(Sun  Mut.  Ins.  Co.  v.  Mayor,  etc.,  of  N.  Y.,  8 N.  Y.;  241  [1853]). 
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A joint-stock  association  formed  under  Laws  of  1849  (Ch.  258)  and 
Laws  of  1854  (Ch.  245)  is  a corporation  within  the  tax  laws,  and  liable 
to  taxation  on  its  capital  (Sandford  u.  Supervisors  of  N.  Y.,  15  How. 
Pr.,  172  [1858]).  . 

Corporations  not  created  by  the  laws  of  this  State  are  to  be  regarded 
as  non-residents,  and  if  they  transact  business  here  are  to  be  taxed  on 
all  sums  invested  in  their  business  the  same  as  if  they  were  residents 
(International  Life  Assurance  Soc.  v.  Commissioners  of  Taxes,  28  Barb., 
318  [1858]). 

To  exempt  personal  property  of  a corporation  from  local  taxation 
because  it  is  outside  the  State,  the  change  of  location  must  be  per- 
manent and  unequivocal  (People  ex  rel.  Pacific  Mail  S.  S.  Co.,  v.  Com- 
missioner of  Taxes  of  N.  Y.,  64  N.  Y.,  541  [1876] ; affirming  5 Hun,  200). 

The  investment  by  a steamship  company,  located  and  taxable  in  this 
State,  in  vessels  owned  by  and  being  built  for  it  without  the  State  does 
not  exempt  it  from  taxation  upon  those  vessels  (lb.). 

The  Legislature  may  provide  a mode  of  assessing  corporations  in 
one  city  different  from  that  which  prevails  elsewhere  (People  ex  reL 
Parsons  Manuf.  Co.  v.  Moore,  11  N.  Y.  State  Rep’r,  859  [1887]  ). 

Taxation  of  Franchises  of  Savings  Banks. 

Laws  of  1867  (Ch.  861,  p.  2165),  amending  Laws  of  1866  Ch.  761,  §7  : 

* * * * “The  privileges  and  franchises  granted  by 

the  legislature  of  this  State  to  savings  banks  or  institutions  for  savings, 
are  hereby  declared  to  be  personal  property  and  liable  to  taxation,  as 
such  in  a town  or  ward  where  they  are  located,  to  an  amount  not 
exceeding  the  gross  sum  of  their  surplus  earned  (after  deducting  the 
amount  of  such  surplus  invested  in  United  States  securities),  and  the 
officers  of  such  banks  or  institutions  may  be  examined  on  oath  by 
assessors  as  to  the  amount  of  such  surplus  and  securities;  and  the 
property  of  such  banks  and  institutions  shall  be  liable  to  seizure  and 
sale  for  the  payment  of  all  taxes  assessed  upon  them  for  said  privileges 
and  franchises.” 

(Laws  of  1875,  Ch.  371,  § 56,  repealed  Laws  of  1866,  Ch.  761,  § 7 
[above],  and  Laws  of  1867,  Ch.  861  [above];  but  Laws  of  1882,  Ch. 
402,  § 1,  repealed  Laws  1875,  Ch.  371,  and  also  Laws  of  1866,  Ch.  761, 
§ 7;  but  not  Laws  of  1867  Ch.  861.) 

The  repeal  by  Laws  of  1882  (Ch.  402,  § 1)  of  Laws  of  1875  (Ch.  371), 
revived  Laws  of  1867,  chapter  861  (People  ex  rel.  Ithaca  Savings 
Bank  v.  Beers,  67  How.  Pr.,  219  [1883]  ). 

The  tax  imposed  on  the  privileges  and  franchises  of  savings  banks 
by  Laws  of  1866,  chapter  761  (repealed) — held  valid,  although  one  of 
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its  privileges  was  the  right  to  invest  in  United  States  securities 
securities  (Monroe  County  Sav.  Bank  v.  City  of  Rochester,  37  N.  Y., 
365  [1867]). 

Under  L.  1867,  Ch.  861,  § 1,  if  the  surplus  of  a savings  bank  is  not 
invested  in  United  States  securities,  it  may  be  assessed  for  its  privi- 
leges and  franchises  as  personal  property  to  the  extent  of  its  surplus 
not  so  invested.  But  before  it  can  be  held  that  there  is  a surplus 
liable  to  taxation,  there  must  be  deducted  from  the  total  assets  of  the 
bank  the  amount  of  all  debts  owing  by  it,  and  the  amount  of  its  assets 
invested  in  United  States  securities  (People  ex  rel.  Ithaca  Savings 
Bank  v.  Beers,  67  How.  Pr.,  219  [1883]). 

A savings  bank  organized  under  Laws  of  1863  (Ch.  176),  Laws  of  1864 
(Ch.  94)  and  Laws  of  1868  (Ch.  141),  which  gives  no  right  to  issue  stock, 
or  to  hold  capital  as  such,  has  no  capital  taxable  under  2 R.  S.,  (7  ed.) 
981,  § 1 and  p.  982,  § 3,  and  hence  is,  under  § 4 thereof,  exempt  from 
taxation  on  its  personal  estate  (People  ex  rel.  Ithaca  Savings  Bank  vi 
Beers,  67  How.  Pr.,  219  [1883]). 

Local  Taxation  of  Foreign  Corporations. 

For  the  statute  governing  the  local  taxation  of  foreign  corporations 
in  general,  see  L.  1855,  Ch.  37,  cited  above  in  Chapter  YI. 

This  statute  applies  only  to  the  personalty  of  such  corporations  and 
not  to  their  real  estate  (People  ex  rel.  Keystone  Gas  Co.  v.  Assessors 
of  Olean,  15  N.  Y.  State  Rep.,  462  [1888],  G.  T.). 


Provisions  of  Revised  Statutes  Relating  Generally  to  Local  Taxa- 
tion of  Corporations. 

2 R.  S.  1036. 

“ § 2.  The  president,  cashier,  secretary,  treasurer,  or  other  proper 
officer,  of  every  such  incorporated  company,  shall,  on  or  before  the  first 
day  of  July  in  each  year,  make  and  deliver  to  the  assessors,  or  one  of 
them,  of  the  town  or  ward  in  which  such  company  is  liable  to  be  taxed,, 
according  to  the  provisions  of  the  sixth  section  of  the  second  title  of 
this  chapter,  a written  statement,  specifying: 

“1.  The  real  estate,  if  any,  owned  by  such  company,  the  towns  or 
wards  in  which  the  same  is  situated,  and  the  sums  actually  paid  therefor; 

“ 2.  The  capital  stock  actually  paid  in  and  secured  to  be  paid  in, 
excepting  therefrom  the  sums  paid  for  real  estate,  and  the  amount  of 
such  capital  stock  held  by  the  State,  and  by  any  incorporated  literary 
or  charitable  institutions;  and, 

“3.  The  town  or  ward  in  which  the  principal  office  or  place  of  trans- 
acting the  financial  business  of  such  company  is  situated ; or,  if  there 
be  no  such  principal  office,  the  town  or  ward  in  which  its  operations 
are  carried  on,  or  in  which  it  is  liable  to  be  taxed,  under  the  provisions 
of  this  chapter.” 
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(Int.  Life  Assur.  Society  v.  Comrs.  Taxes,  28  Barb.,  319  [1858] ; Ins. 
Companies  v.  Comrs.  Taxes,  17  How.  Pr.,  208  [1858] ; Oswego  Starch 
Factory  v.  Dolloway,  21  N.  Y.,  451  [1860] ; People  ex  rcl.  Citizens’  Gas 
Light  Co.  v.  Assessors  City  of  Brooklyn,  39  N.  Y.,  82  [1868] ; People 
ex  rel.  Dunkirk  R.  R.  v.  Cassity,  46  N.  Y.,  52  [1871] ; People  ex  rel. 
TJ.  & B.  R.  R.  Co.  v.  Shields,  6 Hun,  556  [1876] ; Peter  Cooper’s  Glue 
Factory  v.  McMahon,  15  Abb.  N.  C.,  314  [1885].) 

The  intimation  of  Chancellor  Walworth,  in  Utica  Cotton  Manu- 
facturing Company  v.  Supervisors  of  Oneida  (1  Barb.  Ch.,  447 
[1846]),  that  the  real  estate  of  corporations  is  to  be  assessed  in  the 
town  or  ward  where  the  jmncipal  place  of  business  is  situated,  disre- 
garded, and  that  of  Judge  Denio,  in  Oswego  Starch  Factory  v.  Dollo- 
way (21  N.  Y.,  452  [I860]),  that  such  real  estate  is  assessable  where 
it  lies,  followed  (Hudson  River  Bridge  Co.  v.  -Patterson,  11  Hun,  527 
[1877] ; affirmed  in  74  N.  Y.,  365). 

Where  the  exemptions  allowed  to  a corporation  exceeded  the 
assessed  value  of  its  capital  and  surplus,  the  assessors  entered  upon  a 
separate  roll  the  amount  of  the  national  bank  stock  owned  by  it,  the 
amount  being  less  than  the  difference  between  the  capital  and  exemp- 
tions. Held,  that  such  bank  stock  could  not  be  the  subject  of  an  assess- 
ment, since  when  included  in  the  capital  the  total  still  fell  short  of  the 
amount  allowed  as  exempt,  and  such  an  assessment  was  in  derogation 
of  the  federal  statute  (People  ex  rel.  Hanover  Fire  Ins.  Co.  v.  Coleman, 
44  Hun,  47  [1887]). 

2 R.  S.,  1036. 

“ § 3.  The  president  or  other  proper  officer  of  every  such  company, 
shall  also  deliver  to  the  comptroller,  on  or  before  the  first  day  of  July 
in  each  year,  a written  statement,  containing  the  same  matters  required 
by  the  foregoing  section,  to  be  specified  in  the  statement  to  be 
delivered  to  the  assessors. 

“ The  statements  required  by  this  and  the  preceding  section  of  this 
title,  shall  be  certified  under  the  oath  of  the  said  president  or  other 
proper  officer,  to  be  in  all  respects  just  and  true.” 

The  valuation  of  the  capital  stock  made  by  the  secretary  of  a com- 

« 

pany  in  the  statement  to  the  assessors,  held  sufficient  evidence  of  value 
upon  which  to  base  the  assessment,  notwithstanding  the  company 
sought  by  certiorari  to  correct  the  assessment  by  deducting  the 
amount  of  debts  owed  by  it  from  the  sum  indicated  in  the  statement, 
sinoe  the  value  of  the  franchises  might  make  up  the  difference  (People 
ex  rel.  Buffalo  Mut.  Gas  Light  Co.  v.  Steele,  1 Buff.  Super.  Ct.,  345 
[1873]). 
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Corporations  may  be  assessed  though  no  statement  is  made  by 
them  to  the  assessors  as  required  by  law.  Such  a statement  when 
made  is  not  conclusive  upon  the  assessors.  It  is  the  judgment  of  the 
assessors  that  the  law  requires  (People  ex  rel.  Manhattan  Fire  Ins.  Co. 
v.  Commissioners  of  Taxes,  7G  N.  Y.,  64  [1879]). 

The  commissioners  of  assessment  have  jurisdiction  to  assess  a cor- 
poration that  omits  to  make  a statement  of  its  financial  condition.  If 
such  a corporation  omits  to  appear  and  demand  a correction  of  the 
preliminary  assessment,  it  can  obtain  no  relief  from  overvaluation  by 
certiorari  (People  ex  rel.  The  Mutual  Union  Tel.  Co.  v.  Commissioner 
of  Taxes,  99  N.  Y.,  254). 

Nor  does  the  failure  to  file  such  a statement  prevent  a party 
aggrieved  from  appearing  before  the  assessors  (lb.). 

This  case  is  distinguished  from  People  ex  rel.  Mutual  Un.  Tel.  Co.  v.. 
Comrs.,  99  N.  Y.,  254,  because  in  the  latter  case  the  relator  did  not 
appear  before  the  commissioners  on  the  grievance  day,  and  hence  was 
deemed  to  have  waived  any  right  of  review  (lb.). 

It  is  the  duty  of  a company  to  make  the  statement  required  by  sections 
3 and  4 above;  but  the  courts  have  no  power  to  impose  any  other 
punishment  than  that  prescribed  by  the  statute,  and  a writ  of  certiorari 
will  not  be  quashed  on  the  ground  that  the  return  shows  that  no  such 
statement  has  been  made  (People  ex  rel.  West  Shore  R.  R.  Co.  v.  Pitman,. 
9 N.  Y.  State  Rep.,  469  [1887],  G.  T.). 

2 R.  S.,  1037. 

“ § 4.  If  the  statements  above  required,  or  either  of  them,  shall 
not  be  furnished  by  any  company  to  the  assessors  and  to  the 
comptroller,  within  thirty  days  after  the  time  above  provided,  the 
company  neglecting  to  furnish  such  statements,  or  either  of  them, 
shall  forfeit  to  the  people  of  this  State,  for  each  statement  omitted  to 
be  furnished,  the  sum  of  two  hundred  and  fifty  dollars  : and  it  shall 
be  the  duty  of  the  comptroller  to  furnish  the  attorney-general  with 
an  account  of  all  companies  that  shall  neglect  to  render  such  lists,, 
that  he  may  prosecute  for  the  penalties  hereby  imposed. 

“ § 5.  If  any  company,  that  shall  be  prosecuted  for  any  such  penalty, 
shall  pay  the  costs  of  prosecution  and  furnish  the  statement  required, 
the  comptroller,  if  he  shall  be  satisfied  that  the  omission  was  not 
willful,  may,  in  his  discretion,  discontinue  such  suit. 

“ § 6.  The  assessors  shall  enter  all  incorporated  companies  from 
which  such  statements  shall  have  been  received  by  them,  and  the 
property  of  such  companies,  and  the  property  of  all  other  incorporated 
companies,  liable  to  taxation  in  their  respective  towns,  in  their  assess- 
ment rolls,  in  the  following  manner  : 

“ 1.  They  shall  insert  in  the  first  column  of  their  assessment  rolls, 
the  name  of  each  incorporated  company  in  their  respective  towns  or 
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wards  liable  to  taxation  on  its  capital  or  otherwise ; and  under  its 
name,  they  shall  specify  the  amount  of  its  capital  stock  paid  in,  and 
secured  to  be  paid  in,  the  amount  paid  by  such  company  for  real 
estate  then  belonging  to  such  company,  wherever  the  same  may  be 
situated,  the  amount  of  all  surplus  profits  or  reserved  funds,  exceed- 
ing ten  per  cent  of  their  capital,  after  deducting  therefrom  the  said 
amount  of  said  real  estate,  and  the  amount  of  its  stock,  if  any,  belong- 
ing to  the  State  and  to  incorporated  literary  and  charitable  institutions 
(as  amended  by  L.  1853,  Ch.  654,  p.  1240). 

“2.  In  the  second  column,  they  shall  enter  the  quantity  of  real 
estate  owned  by  such  company,  and  situated  within  their  town  or 
ward;  and  in  the  third  column  the  actual  value  thereof,  estimated  as 
in  other  cases. 

“ 3.  In  the  fourth  column,  they  shall  enter  the  amount  of  the  capital 
stock  of  every  incorporated  company,  paid  in,  and  secured  to  be  paid 
in,  and  of  all  surplus  profits  or  reserve  funds  as  aforesaid,  after  deduct- 
ing the  sums  paid  out  for  all  the  real  estate  of  such  company,  wherever 
the  same  may  be  situated  and  then  belonging  to  it,  and  the  amount  of 
stock,  if  any,  belonging  to  the  people  of  this  State  and  to  incorporate 
literary  and  charitable  institutions.”  (As  amended  by  Laws  1853,  Ch. 
654,  p.  1240;  see  Laws  1857,  Ch.  456,  Yol.  2,  p.  1,  which  is  to  be  read 
and  construed  with  this  section,  and  is  to  be  regarded  as  amending 
and  controlling  it.) 

L.  1857,  Ch.  456,  Yol.  2,  p.  1: 

“ § 3.  The  capital  stock  of  every  company  liable  to  taxation,  except 
such  part  of  it  as  shall  have  been  excepted  in  the  assessment-roll,  or 
as  shall  have  been  exempted  by  law,  together  with  its  surplus  profits 
or  reserved  funds,  exceeding  ten  per  cent  of  its  capital,  after  deducting 
the  assessed  value  of  its  real  estate,  and  all  shares  of  stock  in  other 
corporations  actually  owned  by  such  company,  which  are  taxable  upon 
their  capital  stock  under  the  laws  of  this  State,  shall  be  assessed  at 
its  actual  value,  and  taxed  in  the  same  manner  as  the  other  personal 
and  real  estate  of  the  county.” 

[For  special  provisions  applicable  to  counties  containing  more  than 
800,000  inhabitants  see  L.  1885,  Ch.  411  below,  XII  ad  fin .] 

(People  ex  rel.  Bk.  of  Commonwealth  v.  Comrs.  Taxes,  32  Barb.,  509 
[1860] ; People  ex  rel.  Bk.  of  Commonwealth  v.  Comrs.  Taxes,  23  N.  Y. 
193  [1861]  ; People  ex  rel.  Bk.  of  Commerce  v.  Comrs.  Taxes,  40  Barb.,  334 
[1863] ; People  ex  rel.  Am.  Linen  Thread  Co.  v.  Howland,  61  Barb.,  273 
[1871]  ; People  ex  rel.  Genesee  Co.  Banku.  Olmsted,  45  Barb.,  644  [1866] ; 
People  ex  rel.  Glens  Falls  Ins.  Co.  v.  Ferguson,  38  N.  Y.,  89  [1868] ; North 
Shore  Staten  I.  Ferry  Co.,  Matter  of,  63  Barb.,  571  [1872];  People 
ex  rel.  Otsego  Bk.  v.  Supervisors,  51  N.  Y.,  404  [1873] ; People  ex.  rel. 
Pacific  Mail  S.  S.  Co.  u Comrs.  Taxes,  1 Hun.,  145  [1874] ; S.  C.,  47 
How.  Pr.,  170  [1874] ; People  ex  rel.  Williams  v.  Assessors,  2 Hun,  588 
[1874] ; People  ex  rel.  Pac.  Mail  S.  S.  Co.  v.  Comrs.  Taxes,  58  N.  Y., 
242  [1874] ; People  ex  rel.  Trowbridge  v.  Comrs.  Taxes,  4 Lnn,  597 
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[1875],  affirmed  62  N.  Y.,  630;  People  ex  rel.  Pacific  Mail  S.  S.  Co.  v. 
Comrs.  Taxes,  5 Hun,  200  [1875] ; People  ex  rel.  Pac.  Mail  S.  S.  Co.  v. 
Comrs.  Taxes,  64  N.  Y.,  541  [1876];  People  ex.  rel.  W.  Gas  Light  Co. 
v.  Board  of  Assessors,  16  Hun,  197  [1878] ; People  ex  rel.  Manhattan 
Fire  Ins.  Co.  v.  Comrs.,  76  N.  Y.,  64  [1879].) 

A railroad  corporation  is  not  liable  to  taxation  upon  its  capital  as 
personal  estate,  for  that  part  thereof  which  is  invested  in  the  lands 
over  which  it  runs,  and  in  the  railways  and  other  fixtures  connected 
therewith;  but  that  part  of  the  corporate  property  is  to  be  taxed  in 
the  several  towns  and  wards  in  which  the  same  is  situated,  as  real 
estate,  and  at  its  actual  value  at  the  time  of  the  assessment  (Mohawk 
& Hudson  R R.  Co.  v.  Clute,  4 Paige,  384  [1834]). 

And  it  seems  it  is  liable  to  be  so  taxed  .on  its  real  estate,  though  it 
is  not  in  receipt  of  any  profits  or  income  [per  Bronson,  J.]  (People  ex 
rel.  McMaster  v.  Supervisors  of  Niagara,  4 Hill,  20  [1842]). 

The  capital  stock  of  a railroad  corporation  which  is  not  invested  in 
its  railways,  or  other  real  estate,  is  to  be  taxed  as  personal  property, 
in  the  town  or  ward  where  the  principal  office  or  place  for  transacting 
the  financial  concerns  of  the  company  is  situated  (Mohawk  & Hudson 
R R.  Co.  v.  Clute,  4 Paige,  384  [1834]). 

In  Bank  of  Utica  v.  City  of  Utica,  (4  Paige,  399,  decided  in  1834), 
Chancellor  Walworth  held , that  under  the  provisions  of  the  general 
tax  law  (1  R.  S.,  part  1,  Ch.  13,  pp.  387,  414),  a corporation  liable  to 
taxation  upon  its  capital,  could  be  taxed  for  only  so  much  of  the  capi- 
tal stock  paid  in  or  secured  as  will  remain  after  deducting  therefrom 
the  actual  cost  of  all  the  real  estate  of  the  corporation,  but  could  not 
be  taxed  upon  its  surplus  fund  over  the  capital  stock  remaining 
undistributed. 

No  deduction  is  to  be  made  for  losses  of  capital  (Farmers’  Loan  & 
Trust  Co.  u Mayor,  etc.,  of  N.  Y.,  7 Hill,  261  [1843]). 

No  respect  is  to  be  paid  either  to  the  accumulations  or  losses  of 
capital,  in  the  course  of  the  business  of  the  company,  but  the  amount 
paid  and  secured  to  be  paid  as  capital  is  taken  as  the  true  sum  to  be 
inserted  in  the  assessment-roll.  The  word  “ income  ” means  that 
which  is  received  from  any  business  or  investment  of  capital  without 
reference  to  outgoing  expenditures  [per  Bronson,  J.]  (Ib.). 

The  word  " profits  ” generally  means  the  gain  which  is  made  upon 
any  business  or  investment  when  both  receipts  and  expenditures  are 
taken  into  account  [per  Bronson,  J.]  (Ib.). 

To  enable  a corporation  to  have  its  name  stricken  from  the  assess- 
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ment  roll  pursuant  to  1 R.  S.,  416,  § 9,  the  affidavit  presented  to  the 
board  of  supervisors  must  show  that  the  company  is  not  in  receipt  of 
any  profits  or  income  ; an  affidavit  that  it  is  not  in  receipt  of  any  net 
profits  or  income  is  insufficient  (People  ex  rel.  McMaster  v.  Super- 
visors of  Niagara,  4 Hill,  20  [1842]). 

Associations  formed  under  the  general  banking  law  are  corporations 
within  the  meaning  of  1 R.  S.  414,  § 1,  and  liable  to  taxation  upon 
their  capital  thereunder  (Supervisors  of  Niagara  v.  People  ex  rel. 
McMaster,  7 Hill,  504  [1844]  ; affirming  s.  c.,  as  People  ex  rel 
McMaster  v.  Supervisors  of  Niagara,  4 Hill,  20). 

Under  the  ninth  section  of  the  fourth  title  of  the  article  of  the 
Revised  Statutes  relative  to  the  assessment  of  taxes  on  incorporated 
companies,  the  real  as  well  as  the  personal  estate  of  a corporation  is 
exempted  from  taxation,  provided  a satisfactory  affidavit  is  presented 
to  the  supervisors  showing  that  such  company  is  not  in  receipt  of  any 
income  or  profit,  either  from  its  real  or  personal  estate  (Utica  Cotton 
M’f’g  Co.  v.  Supervisors  of  Oneida,  1 Barb.  Ch.  432  [1846]). 

If  such  an  affidavit  is  made  and  filed  with  the  clerk  of  the  board  of 
supervisors,  it  is  the  duty  of  the  board  to  strike  the  name  of  the  cor- 
poration from  the  assessment-roll.  The  estate  of  a corporation  which 
is  taxable  as  personalty,  is  only  that  portion  of  its  capital  which  is 
not  invested  in  real  estate,  though  the  capital  of  a corporation 
embraces  the  whole  of  its  stock  paid  in  or  secured  to  be  paid,  whether 
invested  in  real  or  personal  property  (Utica  Cotton  M’f’g  Co.  ,v.. 
Supervisors  of  Oneida,  1 Barb.,  Ch.  432  [1846]). 

Under  Laws  1857  (Ch.  456,  § 3),  the  capital  stock  is  to  be  assessed 
at  its  actual  value  irrespective  of  the  nominal  par  value  (Oswego  Starch 
•Factory  v.  Dolloway,  21  N.  Y.,  449  [I860]).' 

The  privilege  of  commuting  is  allowed  only  to  corporations  which 
have  been  in  existence  a full  year  before  the  assessment  is  made.  A 
bank  organized  only  three  months,  held  liable  to  be  taxed  on  the  full 
amount  of  its  capital,  though  its  clear  income  was  less  than  five  per 
cent  (Park  Bank  v.  Wood,  24  N.  Y.,  93  [1861]). 

Where  it  appeared  that  the  capital  stock  of  a corporation  was 
$10,000,  its  annual  income  $7,000,  annual  expenses  $2,000  to  $5,000, 
held  that  an  assessment  upon  $4,000  surplus  was  proper  (People 
ex  rel.  Oswego  Canal  Co.  v.  City  of  Oswego,  6 Thomp.  & C.,  673 
[1875]). 

A corporation  owning  and  renting  water-power  in  one  district,  held 
properly  assessed  in  another  district  where  its  treasurer’s  office  was 
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(People  ex  rel.  Oswego  Canal  Co.  v.  City  of  Oswego,  6 Sup.  Ct. 
[T.  & C.],  673  [1875]). 

The  commissioners  of  taxes  may,  in  the  absence  of  sworn  testimony, 
ascertain  the  value  of  the  capital  stock  of  a corporation  from  other 
sources  as  they  do  in  valuing  real  estate  (People  ex  rel.  Pacific  Mail 
S.  S.  Co.  v.  Commissioners  of  Taxes,  46  How.  Pr.,  315;  1 Thomp.  & C., 
611  [1873]). 

In  estimating  the  value  of  the  capital  stock  of  a corporation  its 
indebtedness  is  to  be  considered,  but  the  valuation  having  been  fixed, 
only  the  value  of  the  real  estate,  and  not  the  amount  of  indebtedness, 
is  to  be  deducted  therefrom  (People  ex  rel.  Broadway  and  C.  R.  R.  Co. 
v.  Commissioners  of  Taxes,  1 Thomp.  & C.,  635  [1873]). 

The  actual  value  of  the  capital  stock  of  a street  railway  company, 
less  the  real  estate  owned  by  it,  is  the  proper  basis  (lb.). 

The  rule  of  taxation  as  to  corporations,  when  based  upon  the  amount 
of  capital  paid  in,  is,  after  deducting  the  amount  paid  out  for  real 
estate  from  the  capital,  to  assess  the  remaining  capital  at  its  actual 
value,  leaving  the  real  estate  to  be  assessed  like  that  of  individuals  in 
the  town  or  ward  where  it  is  situated  (People  ex  rel.  Citizens’  Gas 
Light  Co.  v.  Assessors  of  Brooklyn,  39  N.  Y.  81  [1868]  ;People  ex  rel. 
Am.  Linen  Thread  Co.  v.  Assessors  of  Mechanicsville,  6Lans.,  105  [1871]). 

The  indebtedness  of  a corporation  is  to  be  considered  in  estimating 
the  value  of  its  capital  stock  (People  ex  rel.  Pacific  Mail  S.  S.  Co.  A 
Commissioners  of  Taxes,  46  How.  Pr.  315  ; 1 Thomp.  & C.,  611  [1873]  ). 

Upon  an  application  for  a reduction  on  personal  property  as  being 
without  the  State,  the  value  of  the  property  must  be  distinctly  shown. 
The  amount  of  payments  on  account  of  it  —held,  not  sufficient  (People 
ex  rel.  Pacific  Mail  S.  S.  Co.  v.  Commissioners  of  Taxes,  64  N.  Y.  541 
[1876]  ; affirming  5 Hun,  200). 

An  application  was  made  to  the  assessors  on  behalf  of  a corporation 
to  have  its  assessment  stricken  out,  upon  affidavit  showing  that  its  debts 
exceeded  the  value  of  its  personal  property.  As  it  did  not  appear 
that  the  capital  stock,  uninvested  in  real  estate,  did  not  exceed  the 
sum  assessed  against  it  — held , that  there  was  no  error  in  the  refusal 
of  the  assessors  to  strike  out  the  assessment  (People  ex  rel.  Utica  & 
Black  River  R.  R.  Co.  v.  Shields,  6 Hun,  556  [1876]). 

An  accumulation  of  surplus  profits  of  a gas-light  company,  invested 
in  mains  and  upon  which  certificates  bearing  interest  had  been  issued 
to  its  stockholders,  redeemable  in  money  or  in  stock  — held , liable  to 
13 
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taxation  as  the  property  of  the  company,  held  also  that  the  issue  of 
such  certificates  did  not  create  an  indebtedness  to  be  deducted,  since 
the  company  had  the  option  to  exchange  stock  for  them  (People 
ex  rel.  Williamsburgh  Gas-Light  Co.  v.  Assessors  of  Brooklyn,  76 
N.  Y.  202  [1879]). 

Where  a lot  of  land,  held  under  lease  for  a term  of  years  which 
provided  that  the  lessor  should  purchase  the  buildings  to  be  erected 
thereon  or  extend  the  lease,  and  the  buildings  thereon  were  assessed 
to  the  lessee,  a bank,  at  a certain  sum,  and  were  valued  together  — 
held , that  this  sum  could  not  be  taken  as  the  amount  to  be  deducted 
from  the  capital  of  the  bank,  since  the  building  only,  and  not  the 
interest  in  the  land,  was  real  estate  of  the  bank.  The  assessed  value 
only  of  the  real  estate  of  a corporation  should  be  deducted  from  its 
capital,  but  not  necessarily  the  cost  of  it.  The  deduction  cannot  be 
greater  than  the  cost,  because  no  more  than  that  amount  was  invested, 
but  it  may  be  less  (People  ex  rel.  Yan  Nest  v.  Commissioners  of 
Taxes,  80  N.  Y.,  573  [1880]). 

The  refusal  of  commissioners,  in  taxing  the  capital  of  the  bank,  to 
deduct  anything  for  the  building  erected  by  it  upon  land  leased  to  it — ■ 
held  error,  since  the  bank’s  property  in  the  building  was  taxable  as 
real  estate. 

It  seems  that  to  entitle  a corporation  to  the  deduction  of  the  value 
of  its  real  estate  from  that  of  its  capital  the  real  estate  must  have  been 
paid  for  out  of  its  capital  (lb.). 

In  assessing  the  capital  of  a corporation  under  Laws  1857,  Ch.  456, 

§ 3,  the  actual  value  of  the  stock  is  the  basis,  and  where  it  is  of  no 
value,  because  of  its  indebtedness  exceeding  its  assets,  it  should  not 
be  assessed  (People  ex  rel.  West  Side  and  Yonkers  R’y  Co.  v.  Commis- 
sioners of  Taxes,  31  Hun,  32  [1st  Dept.,  1883]  ). 

The  capital  stock  of  a corporation  is  properly  assessed  at  its  actual 
and  not  its  par  value  (People  ex  rel.  Panama  R.  R.  Co.  v.  Commission- 
ers of  Taxes,  64  How.  Pr.,  405  [1883]). 

The  provisions  of  1 R.  S.  415,  § 6,  as  amended  by  Laws  1853,  Ch. 
654,  are  to  be  regarded  as  amended  by  Laws  1857,  Ch.  456,  so  far  as 
is  necessary  to  make  them  conform  to  the  later  statute.  It  could  not 
have  been  intended  by  the  provisions  of  Laws  1857,  Ch.  456,  § 3,  that 
the  value  of  the  surplus  should  be  assessed  in  addition  to  the  value  of 
the  capital  stock,  for  the  valuation  placed  upon  the  latter  should 
include  the  former  [Earl,  J.]  (People  ex  rel.  Twenty-third  Street  R.  * 
R.  Company  v.  Comr’s.  of  Taxes,  95  N.  Y.,  554  [1884]). 
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It  seems  that  to  arrive  at  the  assessed  value  of  real  estate  of  a corpo- 
ration for  deduction  from  the  value  of  its  capital  stock,  if  it  is  not 
situate  in  the  town  or  ward,  though  within  the  State,  reference  may 
be  had  to  the  proper  assessment-rolls.  If  it  is  without  the  State,  the 
price  paid,  in  the  absence*  of  other  evidence,  may  be  taken  as  the 
assessable  value  (lb.). 

In  the  case  last  cited,  Earl,  J.  says:  “We  have  not  overlooked  the 
fact  that  some  of  these  views  are  in  conflict  with  those  expressed  in 
People  ex.  rel.  Citizens'  Gas-Light  Company  v.  Assessors  of  Brooklyn 
(39  N.  Y.,  81  [1868]).  All  that  was  there  said  was  not  necessary  to 
the  decision  of  the  case,  and  we  think  the  construction  we  have  given 
to  the  statutes  is  more  likely  to  give  just  results,  and  to  effectuate  the 
intention  of  the  law-makers.” 

In  assessing  the  capital  stock  of  a corporation,  the  assessors  are  to 
ascertain  the  present  value  thereof,  and  from  this  to  deduct  the 
assessed  value  of  the  real  estate  (Laws  1857,  Ch.  456,  § 3),  and  the 
fact  that  the  whole  capital  was  originally  invested  in  real  estate  does 
not  preclude  them  from  doing*  this.  While  the  indebtedness  of  a 
corporation  is  a proper  subject  for  consideration  in  estimating  the 
value  of  the  capital  stock,  there  is  no  provision  of  law  which  authorizes 
a deduction  from  the  value  after  the  estimate  is  made  (People  ex 
rel.  Butchers,  etc.,  Co.  v.  Asten,  100  N.  Y.,  597  [1885]). 

The  commissioners  of  taxes  in  assessing  the  capital  stock  of  the 
relator,  a domestic  corporation  operating  a railroad  across  the  Isthmus 
of  Panama,  under  its  charter  and  a grant  of  an  exclusive  right  from 
the  government  under  which  it  is  located,  fixed  the  value  of  its  real 
estate  on  the  isthmus  at  the  amount  paid  out  therefor,  and  for  the 
construction  of  the  road.  The  relator  proved  its  net  income  for  threq 
years,  including  the  one  for  which  the  assessment  was  made,  and 
claimed  that  the  value  of  the  real  estate  should  be  ascertained  by 
deducting  the  value  of  the  personalty  from  the  amount  which  the 
average  annual  net  income  capitalized  would  indicate  as  the  value  of 
its  whole  property.  Held , that  as  the  income  of  the  corporation  came 
not  only  from  the  use  of  its  real  and  personal  property,  but  also  from 
its  franchises,  which  are  not  realty,  the  evidence  afforded  no  proper 
basis  upon  which  to  reduce  the  assessment  (People  ex  rel.  Panama 
R.  R.  Co.  v.  Commissioners  of  Taxes,  104  N.  Y.,  240  [1887]). 

The  market  value  of  the  capital  stock  of  an  insurance  company  is 
only  one  of  the  elements  to  be  considered.  Though  in  estimating  the 
value  of  the  capital  stock  of  a corporation  the  real  estate  is  included 
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at  a sum  greater  than  its  appraisal,  if  the  deduction  for  real  estate 
corresponds  to  the  assessed  value  for  purposes  of  taxation,  the  assess- 
ment is  not  erroneous  (People  ex  rel.  Knickerbocker  Fire  Ins.  Co.  v. 
Coleman,  44  Hun,  410  [1887] ) ; affirmed  in  the  following  case : 

Assessors  may  resort  to  any  or  all  tests  that  they  think  will  be  most 
likely  to  give  them  the  actual  value  of  the  stock,  i.  e.,  either  “ book 
value  ” or  market  value.  The  latter  is  usually,  though  not  always,  the 
best  test  of  the  value  of  the  stock  of  a going  concern.  The  Supreme 
Court  alone,  under  chapter  269  of  Laws  of  1880,  has  power  to  correct 
the  judgment  of  commissioners  of  assessment,  when  they  have  taken  a 
wrong  test  in  valuing  capital  stock  for  assessment.  If  a standard  of 
value  be  taken  that  is  not,  in  fact,  any  measure  of  value,  the  case  is 
different  (People  ex  rel.  Knickerbocker  Fire  Ins.  Co.,  107  N.  Y.,  541). 

It  seems  that  the  assessment-roll  may  be  made  up  as  follows : In  the 
first  column  insert  the  name  of  the  corporation;  in  the  second,  the 
quantity  of  real  estate,  in  the  town  or  ward;  in  the  third,  the  assessed 
value  of  the  real  estate,  and  in  the  fourth,  the  value  of  the  capital 
stock  after  making  the  exemptions  and  deductions  required  (People 
ex  rel.  Twenty-third  Street  K.  R.  Co.  v.  Commissioners  of  Taxes, 
95  N.  Y.,  554  [1884]). 

In  People  v.  New  England  Mut.  Life  Ins.  Co.  (26  N.  Y.,  303  [1863]  ), 
it  was  held  that  Laws  1853  (Ch.  463)  repealed  the  requirements  of 
Laws  1851  (Ch.  95,  §§1,  2),  imposing  the  obligation  on  foreign  life 
insurance  companies  to  deposit  $100,000  in  securities  with  the  Comp- 
troller of  this  State  as  security  for  policy  holders,  and  that  after  such 
repeal,  even  if  before,  the  securities  were  not  to  be  regarded  as 
property  employed  in  its  business  so  as  to  be  taxable  as  such. 

It  is  the  duty  of  assessors  to  make  a deduction  for  the  contingent 
liability  of  insurance  companies  upon  outstanding  risks,  in  estimating 
the  actual  value  of  the  stock  thereof,  and  a refusal  to  do  this  is  error 
re  viewable  on  certiorari  (People  ex  rel.  Glens  Falls  Ins.  Co.  v.  Fergu- 
son, 38  N.  Y.,  89  [1868]). 

The  commissioners  assessed  one-half  the  amount  of  unearned  pre- 
miums as  surplus  earnings,  which  was  the  estimate  of  the  company  in 
its  sworn  statement  to  the  Insurance  Department  of  the  amount  required 
to  discharge  its  liability  upon  its  unexpired  policies.  Held  no  error,  since 
the  statement  was  competent  evidence  for  the  consideration  of  the  com- 
missioners, and  the  rule  was  one  recognized  by  the  statutes  concerning 
insurance.  Heldt  also,  that  the  relator  was  not  entitled  to  notice  and 
a hearing  before  such  determination,  without  an  application  on  its  part 
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therefor,  although  in  its  statement  it  had  declared  that  it  had  no  sur- 
plus earnings  (People  ex  rel.  Manhattan  Fire  Ins.  Co.  v.  Commissioners 
of  Taxes,  76  N.  Y.,  64  [1879]). 

A fund  of  a fire  insurance  company,  contingently  liable  for  future 
liens  and  expenses  of  the  company,  but  represented  by  scrip  bearing 
interest,  issued  to  its  policy-holders,  to  be  redeemed  as  the  fund 
increased  — held , subject  to  taxation  as  the  property  of  the  company 
(People  ex  rel.  American  Fire  Ins.  Co.  v.  Commissioner  of  Taxes,  28 
Hun,  261  [1882]). 

The  liability  of  fire  insurance  companies  to  refund  a part  of  the  pre- 
miums of  unexpired  policies  when  the  same  are  surrendered,  does  not 
constitute  a debt  owing  by  them  so  as  to  justify  the  deduction  of  the 
whole  amount  of  unearned  premiums  from  the  value  of  their  taxable 
property  (People  ex  rel.  Westchester  Fire  Ins.  Co.,  v.  Davenport  et 
‘ al.  91  N.  Y.,  574  [1883]). 

Under  the  act  of  1857,  the  capital  stock  of  corporations  less  the  part 
thereof  owned  by  the  State,  or  by  literary  or  charitable  institutions,  or 
exempted  from  taxation  by  the  Revised  Statutes,  is  to  be  assessed  at  its 
actual  value,  whether  more  or  less  than  its  nominal  amount,  deducting 
however,  from  such  actual  value,  the  assessed  value  of  its  real  estate, 
and  in  case  of  real  estate  outside  the  State,  the  actual  value  thereof, 
deducting  also  shares  owned  by  it  in  taxable  or  foreign  corporations, 
and  also  from  its  surplus  or  reserved  funds,  if  any,  an  amount 
not  exceeding  ten  per  cent  of  its  capital  (People  ex  rel.  Panama 

R.  R.  Co.  v.  Commissioner  of  Taxes,  104  N.  Y.,  240  [1887] ; see, 
also,  Mohawk  & Hudson  R.  R.  Co.  v.  Clute,  4 Paige,  394  [1834]; 
Bank  Utica  v.  City  Utica,  4 Paige,  401  [1834] ; Farmers’  Loan  & T. 
Co.  v.  Mayor  of  N.  Y.,  7 Hill,  261  [1843] ; Utica  Mfg.  Co.  v.  Super, 
visors  Oneida,  1 Barb.,  Ch.  449  [1846] ; Albany,  etc.,  R.  R.  Co.  v. 
Osborn,  12  Barb.,  223  [1851] ; Mfg.  Bank  of  Troy  u.  Troy,  24  How. 
P.,  256  [1859] ; Oswego  Starch  Fact.  v.  Dolloway,  21  N.  Y.,  451 
[1860] ; People  ex  rel.  Citizens’  Gas-Light  Co.  v.  Board  of  Asses- 
sors of  Brooklyn,  39  N.  Y.,  82  [1868] ; People  ex  rel.  B.  R.  R.  v.  Barker, 
48  N.  Y.,  79  [1871] ; People  ex  rel.  Dunkirk  Ry.  v.  Cassity,  46  N.  Y., 
52  [1871];  People  ex  rel.  Trowbridge  v.  Commissioners,  4 Hun,  597; 

S.  C.,  62  N.  Y:,  630;  People  ex  rel.  U.  & B.  R.  R.  Co.  u Shields,  6 
Hun,  556  [1876] ; People  ex  rel.  Williamsburgh  Gas  Co.  v.  Assessors 
of  Brooklyn,  76  N.  Y.,  203  [1879]). 

Laws  1857,  Ch.  456,  Yol.  2,  p,  1. 

“ § 1.  The  fourteenth  section  of  the  fourth  title  of  the  thirteenth 
chapter  of  the  first  part  of  the  Revised  Statutes,  entitled  ‘ Regulations 
concerning  the  assesment  of  taxes  on  incorporated  companies,  and  the 
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commutation  or  collection  thereof/  and  the  ninth  and  tenth  sections 
of  said  title  as  amended  by  chapter  six  hundred  and  fifty-four  of  the 
laws  of  eighteen  hundred  and  fifty-three,  are  hereby  repealed.” 

Laws  1853,  Ch.  654,  p.  1240,  repeals  sections  eleven,  twelve  and 
thirteen  of  the  same  title  four. 

Prior  to  the  enactment  of  Laws  1857,  Ch.  456,  § 1,  the  assets  of  a 
mutual  insurance  company  were  taxable  as  capital,  though  derived 
from  premiums  paid  and  the  accumulations  thereof  (Sun  Mutual  Ins. 
Co.  v.  Mayor,  etc.,  of  N.  Y.,  8 Barb.  450,  N.  Y.  Gen.  T.,  [1850] ; People 
ex  rel.  Mutual  Life  Ins.  Co.  v.  Supervisors  of  N.  Y.,  16  N.  Y.,  424  [1857]). 

2 B.  S.,  1037,  Pt.  I.,  Ch.  XIII.,  Tit.  IV.: 

“ § 15.  The  amount  of  taxes  assessed  on  all  incorporated  companies 
liable  to  taxation,  shall  be  set  down  by  the  board  of  supervisors,  in 
the  fifth  column  of  the  corrected  assessment-roll,  and  shall  form  a part 
of  the  moneys  to  be  collected  by  the  collector  ” (Thus  amended  by 
Laws  1857,  Ch.  456,  § 2). 

(People  ex  rel.  Gas-Light  Co.  v.  Board  of  Assrs.,  39  N.  Y.,  84  [1868]); 
People  ex.  rel.  Buffalo  B.  B.  v.  Barker,  48  N.  Y.,  79  [1871]). 

Taxation  of  Telegraph  Companies. 

L.  1853,  Ch.  471,  p.  931. 

An  act  to  amend  an  act  entitled  “An  act  to  provide  for  the  incor- 
poration and  regulation  of  telegraph  companies,”  passed  April  12, 1848. 

“ § 3.  Every  such  company  owning  or  using  a line  of  electric  tele- 
graph, partly  within,  and  partly  beyond  the  limits  of  this  State,  shall 
render  to  the  proper  officer  & true  report  of  the  cost  to  such  company 
of  their  works  within  this  State  ; and  the  stock  of  such  company  in 
amount  equal  to  such  cost,  or  the  dividends  thereof,  shall  be  subject 
to  taxation  in  the  same  manner,  and  at  the  same  rate,  as  the  stocks 
or  dividends  of  other  companies  incorporated  by  the  laws  of  this  State 
are  subject.” 

Telegraph  companies  organized  under  L.  1853,  Ch.  471,  are  subject 
to  taxation  under  L.  1881,  Ch.  361,  which  repeals  so  much  of  the 
earlier  statute  as  provides  for  their  taxation  (People  v.  Gold  A Stock 
Tel.  Co.,  98  N.  Y.  67  [1885]). 

The  right  of  the  State  to  tax  telegraph  companies  is  not  impaired  by 
the  provisions  of  U.  S.  B.  S.,  § § 5263,  5266,  conferring  certain  privi- 
leges on  telegraph  companies  which  choose  to  take  the  benefit  of 
them  (Attorney-General  v.  Western  Union  Tel.  Co.,  33  Fed.  Bep’r,  129 
[1887]). 

Law  1884,  Ch.  534,  requiring  telegraph  wires  to  be  placed  beneath 
the  ground,  does  not  impose  a tax  within  the  meaning  of  the  State 
Constitution  (People  ex  rel.  N.  Y.  Electric  Lines  Co.  u Squire,  12  N.  Y. 
State  Bep’r,  832  [1888]). 
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Laws  1884,  Ch.  414,  p.  491. 

“An  act  to  amend  chapter  six  hundred  and  ninety-four  of  the  laws 
of  eighteen  hundred  and  sixty-seven,  entitled  ‘An  act  in  relation  to 
the  valuation  of  the  property  of  railroad  companies  in  school  districts, 
for  the  purpose  of  taxation/  and  to  extend  the  provisions  of  this  act 
to  telegraph,  telephone  and  pipe-line  companies. 

“§  1.  It  shall  he  the  duty  of  the  town  assessors,  within  fifteen 
dajTs  after  the  completion  of  their  annual  assessment  list,  to  apportion 
the  valuation  of  the  property  of  each  and  every  railroad,  telegraph, 
telephone  and  pipe-line  company  as  appears  on  such  assessment  list, 
among  the  several  school  districts  in  their  town,  in  which  any  portion 
of  said  property  is  situated,  giving  to  each  of  said  districts  their 
proper  portion,  according  to  the  proportion  that  the  value  of  said 
property  in  each  of  such  districts  hears  to  the  value  of  the  whole 
thereof  in  said  town.” 

(People  ex  rel.  Dunkirk  R.  R.  v.  Cassity,  46  N.  Y.,  53  [1871].) 

“ § 2.  Such  apportionment  shall  be  in  writing  and  shall  he  signed 
by  said  assessors,  or  a majority  of  them,  and  shall  set  forth  the  num- 
ber of  each  district  and  the  amount  of  the  valuation  of  the  property 
of  each  railroad,  telegraph,  telephone  and  pipe-line  companies  appor- 
tioned to  each  of  said  districts;  and  such  apportionment  shall  he  filed 
with  the  town  clerk,  by  said  assessors  or  one  of  them,  within  five  dajTs 
after  being  made;  and  the  amount  so  apportioned  to  each  district 
shall  be  the  valuation  of  the  property  of  each  of  said  companies,  on 
which  all  taxes  against  said  companies  in  and  for  said  districts  shall 
be  levied  and  assessed,  until  the  next  annual  assessment  and 
apportionment.  ” 

(See  chapter  on  Taxation  for  School  Purposes,  below.) 

"Where  a telegraph  company  omitted  to  make  a report,  as  required 
by  this  act,  the  amount  of  the  whole  of  its  capital  stock  was  entered  as 
a valuation  in  the  annual  record,  and  notice  was  given  as  required  by 
Lawrs  1859  (Ch.  302,  § 8).  The  company  did  not  appear  and  object 
till  after  the  expiration  of  the  time  for  the  commissioners  to  correct 
the  assessment-roll.  Held , that  the  tax  commissioners  had  the  right 
to  make  the  assessment;  that  they  were  authorized  in  acting  on  such 
information  as  they  had,  and  the  company  was  not  entitled  to  relief 
(People  ex  rel.  Mutual  Union  Tel.  Co.  v.  Commissioner  of  Taxes,  99 
N.  Y.,  254  [1885]). 

Law  1886,  Ch.  659,  p.  950. 

“An  act  to  provide  for  the  assessment  of  telegraph,  telephone 
and  electric  light  lines.” 

“ Section  1.  The  portion  of  any  telegraph,  telephone,  or  electric 
light  line  in  any  town  or  ward  in  this  State  shall  be  assessed’  in  such 
town  or  ward  to  the  owner  or  person  or  corporation,  or  association  in 
control  thereof,  in  the  manner  provided  by  law  for  the  assessment 
of  lands  of  resident  owners  and  the  same  proceedings  may  be 
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had  upon  such  assessment,  and  for  the  collection  of  any  tax  levied 
thereon. 

“ § 2.  The  word  “ lines  ” shall  include  the  interest  in  the  land  on 
which  the  poles  stand,  the  rig'ht  or  license  to  erect  such  poles  on 
land,  all  poles,  arms,  insulators,  wires  and  apparatus,  instruments, 
or  other  thing  connected  with,  or  used  as  a part  of  such  line 
in  such  town  or  ward,  and  belonging  either  to  the  owner  of 
such  line  or  the  person,  corporation,  or  association  in  control 
thereof. 

“ § 4.  It  shall  be  the  duty  of  the  clerk  of  the  board  of  supervisors  of 
the  several  counties  of  this  State,  within  five  days  after  making  out  or 
issuing  of  the  annual  tax  warrants  by  the  board  of  supervisors  of  their 
respective  counties,  to  prepare  and  deliver  to  the  county  treasurer, 
and  in  the  city  and  county  of  New  York,  the  receiver  of  taxes,  a state- 
ment showing  the  title  of  all  telegraph,  telephone,  and  electric  light 
lines  in  such  county  as  appear  in  the  last  assessment-roll  of  the  town 
or  ward  in  such  county,  the  valuation  of  the  property,  real  and 
personal,  of  such  line  in  each  town  or  ward,  and  the  amount  of  tax 
assessed  or  levied  on  such  valuation  in  each  town  or  ward  in  the 
county. 

“ § 7.  Chapter  five  hundred  and  ninety-seven  of  the  laws  of  eighteen 
hundred  and  eighty-one,  providing  for  the  assessment  of  telegraph 
lines,  is  hereby  repealed.” 

For  a recent  case  involving  the  taxation  of  the  Western  Union 
Telegraph  Company  in  Massachusetts,  see  AY.  U.  Tel.  Co.  v.  Attorney- 
General,  125  N.  Y.,  530  (1888). 

Taxation  of  Mutual  Life  Insurance  Companies. 

Law  1855,  Ch.  83,  p.  122. 

“ § 1.  Any  mutual  life  insurance  company  incorporated  in  this 
State  previous  to  the  passage  of  the  general  insurance  law  on  the  tenth 
da}^  of  April,  eighteen  hundred  and  forty-nine,  shall  be  subject  to  taxa- 
tion on  the  sum  of  one  hundred  thousand  dollars  for  personal  property 
and  no  more,  and  it  is  hereby  declared  that  such  was  the  intention, 
and  it  is  the  true  construction  of  said  act  of  June  twenty-ninth, 
eighteen  hundred  and  fifty-three,  in  regard  to  any  taxes  imposed  on 
said  companies  after  said  act  took  effect.” 

Taxation  of  Pipe  Line  Companies. 

L.  1878,  Ch.  203,  p.  247. 

“An  act  to  provide  for  the  incorporation  of  Pipe  Line  companies, 
and  to  regulate  the  same.” 

“ § 36.  The  real  estate  and  personal  property  belonging  to  any  com- 
pany formed  under  this  act,  in  this  State,  shall  be  assessed  and  taxed 
in  the  several  towns,  villages  and  cities  in  the  same  manner  as  the  real 
estate  and  personal  property  of  railroad  corporations  are  assessed  and 
taxed,  and  such  company  may  commute  therefore  and  pay  the  same 
in  the  same  manner  as  railroad  corporations.” 
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Taxation  of  Railroad  Companies  Operating  in  Foreign  Countries. 

L.  1881,  Ch.  468,  p.  630. 

“An  act  to  authorize  the  formation  of  corporations  for  the  purpose  of 
acquiring,  constructing  and  operating  railroads  in  foreign  countries.” 

jfc  sf:  * * * • * * * 

“ § 13.  All  corporations  formed  under  the  provisions  of  this  act  shall 
he  subject  to  taxation  upon  the  amount  of  real  or  personal  property 
owned  by  such  corporations,  within  this  State.” 

Provisions  for  Compelling  Payment  of  Taxes  by  Corporations. 

L.  1857,  Ch.  456. 

“ § 5.  Arnending  R.  S.,  Part  1,  Ch.  13,  Title  4,  § 21,  so  as  to  read  : 

" The  comptroller  shall  furnish  the  attorney-general  with  the  names 
of  all  companies  and  banks  refusing  or  neglecting  to  pay  the  taxes 
imposed  on  them,  with  the  amount  due  from  them  respectively,  and 
the  attorney-general  shall  thereupon  file  a petition  in  the  supreme 
court  against  every  such  company  or  bank,  for  the  discovery  and 
sequestration  of  its  property. 

These  proceedings  are  proper  to  be  taken  under  section  7 of  L.  1881, 
Ch.  361,  in  the  collection  of  State  taxes  upon  corporations  under  that  act 
(The  Central  Trust  Company  v.  The  N.  Y.  City  and  Northern  R.  R.  Co., 
15  N.  Y.  State  Rep.,  181  [1888],  G.  T.). 

§ 6.  The  supreme  court,  on  the  filing  of  such  petition,  or  on  the 
coming  in  of  the  answer  thereto,  may  order  such  part  of  the  property 
of  such  company  or  bank  to  be  sequestrated,  as  shall  be  deemed 
necessary  for  the  purpose  of  satisfying  the  taxes  in  arrear,  with  the 
costs  of  prosecution  ; and  the  court  may  also,  at  its  discretion,  enjoin 
such  company  or  bank,  and  the.  officers  thereof,  from  any  further 
proceedings  under  their  charter  or  act  of  incorporation,  and  may 
order  and  direct  such  other  proceedings  as  shall  be  deemed  necessary 
to  compel  the  payment  of  such  taxes  and  costs.” 

"Under  this  section  a receiver  appointed  in  foreclosure  proceedings 
may  be  absolutely  directed  to  pay  State  taxes  imposed  by  L.  1881,  Ch. 
361,  out  of  the  earnings  of  the  company  received  by  him.  Such  a 
proceeding  is  within  the  authority  created  by  this  section.  But 
receivers’  certificates  to  pay  such  taxes  are  not  authorized  (The 
Central  Trust  Company  v.  The  N.  Y.  City  and  Northern  R.  R.  Co., 
15  N.  Y.  State  Rep.,  181  [1888],  G.  T.). 

2 R.  S.  1038;  L.  1866,  Chap.  825. 

“ § 16.  The  board  of  supervisors  having  completed  the  assessment, 
shall  transmit  to  the  comptroller,  with  the  aggregate  valuations  of 
the  real  and  personal  estate  in  their  county,  a statement,  showing  the 
names  of  the  several  incorporated  companies  liable  to  taxation  in  such 
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county;  the  amount  of  the  capital  stock  paid  in,  and  secured  to  be 
paid  in,  by  each;  the  amount  of  real  and  personal  property  of  each,  as 
put  down  by  the  assessors,  or  by  them ; and  the  amount  of  taxes 
assessed  on  each.  In  those  counties  in  which  there  is  no  such  com- 
pany, the  boards  of  supervisors  shall  certify  such  fact  to  the  comp- 
troller, with  their  returns  of  the  aggregate  valuations  of  real  and 
personal  estate. 

“ § 17.  The  collector  shall  demand  payment  of  all  taxes  assessed  on 
incorporated  companies,  from  the  president,  or  other  proper  officer,  of 
such  companies,  and  if  not  paid,  shall  proceed  in  the  collection  and 
payment  thereof,  in  the  same  manner  as  in  other  cases,  and  shall  be 
liable  to  the  same  penalties  for  the  non-payment  of  monies  collected 
by  him.  And  the  collector’s  receipt  shall  be  evidence  of  the  payment 
of  such  tax.” 

(See  L.  1885,  Ch.  411,  below  XII.,  ad  fin .,  for  special  provisions 
applicable  to  counties  containing  more  than  300,000  inhabitants.) 

(People  ex  rel.  Buffalo  B.  R.  Co.  v.  Barker,  48  N.  Y.,  79  [1871].) 

The  demand  is  a condition  precedent  to  a right  of  action,  and  the 
bringing  of  such  action  is  not  a demand  (McLean,  as  receiver,  v.  The 
Manhattan  Medicine  Company,  22  J.  & S.,  371  [1887],  G\  T.;  reversing 
S.  C.,  3 N.  Y.  State  Rep.,  550  [1886]). 

“ § 18.  Such  taxes  shall  be  paid  out  of  the  funds  of  the  company, 
and  shall  be  rateably  deducted  from  the  dividends  of  those  stock- 
holders whose  stock  was  taxed,  or  shall  be  charged  upon  such  stock, 
if  no  dividends  be  afterwards  declared.” 

(People  ex  rel.  Cagger  v.  Dolan,  36  N.  Y_,  62  [18671 ; People  ex  rel. 
Buffalo  R.  R.  Co.  v.  Barker,  48  N.  Y.,  79  [1871].) 

“ § 19.  If  the  collector  shall  not  be  able  to  collect  any  tax  assessed 
upon  an  incorporated  company,  he  shall  return  the  same  to  the  county 
treasurer,  and  at  the  same  time,  make  affidavit  before  the  county  treas- 
urer, or  some  other  officer  authorized  to  administer  oaths,  that  he  had 
demanded  payment  thereof  from  the  president,  or  other  proper  officer 
of  the  company,  and  that  such  officer  had  refused  to  pay  the  same,  or 
that  he  had  not  been  able  to  make  such  demand,  as  the  case  may  be ; 
and  that  such  company  had  no  personal  property  from  which  he  could 
levy  such  tax.” 

(People  ex  rel.  Buffalo  R.  R.  Co.,  v. ‘Barker,  48  N.  Y.,  79  [1871].) 

“ § 20.  The  county  treasurer  shall  thereupon  certify  such  facts  to 
the  comptroller,  who  shall  pass  to  the  credit  of  such  county  treasurer 
the  amount  of  all  taxes  so  returned  and  certified,  as  in  the  cases  of 
taxes  on  the  lands  of  non-residents. 

“§  21.  The  comptroller  shall  furnish  the  attorney-general  with  the 
names  of  all  companies  and  banks  refusing  or  neglecting  to  pay 
taxes  imposed  on  them,  with  the  amount  due  from  them  respectively, 
and  the  attorney-general  shall  thereupon  file  a petition  in  the  supreme 
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court  against  every  such  company  or  bank,  for  the  discovery  and 
sequestration  of  its  property.”  (Thus  amended  by  L.  1857,  Ch.  456). 

(People  ex  rel.  Buffalo  R.  R.  Co.  v.  Barker,  48  N.  Y.,  79  [1871].) 

“ § 22.  The  chancellor,  on  the  filing  of  such  bill,  or  on  the  coming- 
in  of  the  answer  thereto,  shall  order  such  part  of  the  property  of  such 
company  to  be  sequestered,  as  he  shall  deem  necessary  for  the  pur- 
pose of  satisfying  the  taxes  in  arrear,  with  the  costs  of  prosecution; 
and  he  may  also,  at  his  discretion,  enjoin  such  company,  and  the 
officers  thereof,  from  any  further  proceedings  under  their  act  of 
incorporation,  and  may  order  and  direct  such  other  proceedings,  as 
he  shall  deem  necessary,  to  compel  the  payment  of  such  tax  and 
costs. 

(The  Central  Trust  Company  v.  The  N.  Y.  City  and  Northern  R.  R. 
Co.,  15  N.  Y.  State  Rep.,  181  [1888],  G.  T.). 

“ § 23  The  attorney-general  may  also  recover  such  tax,  with  costs, 
from  such  delinquent  company,  by  action  in  any  court  of  record  in 
this  State.” 

(L.  1857,  Ch.  536,  § 6,  p.  124,  repealed  the  foregoing  sections  as  to 
railroad  companies  and  added  other  sections  specially  applicable  to 
them,  but  these  sections  were  repealed  by  L.  1858,  Ch.  110,  p.  209.) 

Supplementary  Proceedings  Against  Corporations  in  Actions  by  or 
Against  the  People  of  the  State. 

Code  of  Civil  Procedure,  § 2463,  as  amended  by  L.  1886,  Ch.  26. 

This  article  does  not  apply  where  the  judgment  debtor  is  a corpora- 
tion created  by  or  under  the  laws  of  the  State,  or  a foreign  corporation 
specified  in  section  one  thousand  eight  hundred  and  twelve  of  this  act, 
except  in  those  actions  or  special  proceedings  brought  by  or  against  the  people 
of  the  State.  Nor  does  it  authorize  the  seizure  of,  or  other  inteference 
with,  any  property  which  is  expressly  exempt  by  law  from  levy  and 
sale  by  virtue  of  an  execution;  or  any  money,  thing  in  action  or  other 
property  held  in  trust  for  a judgment  debtor,  where  the  trust  has 
been  created  by,  or  the  fund  so  held  in  trust  has  proceeded  from,  a 
person  other  than  the  judgment  debtor;  or  the  earnings  of  the  judg- 
ment debtor  for  his  personal  services  rendered  within  sixty  days  next 
before  the  institution  of  the  special  proceeding;  when  it  is  made  to 
appear,  by  his  oath  or  otherwise,  that  those  earnings  are  necessary 
for  the  use  of  a family,  wholly  or  partly  supported  by  his  labor. 
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THE  PLACE  IN  WHICH  PROPERTY  IS  TO  BE  ASSESSED. 

Lands  of  Residents  and  Occupants. 

(For  provisions  applicable  to  counties  containing  more  than  300,000 
inhabitants,  see  L.  1885,  Ch.  411,  below,  XII  ad  fin.) 

2 R.  S'.,  989,  Pt.  1,  Ch.  XIH,  Tit.  I,  Art.  I: 

“ Section  1.  Every  person  shall  be  assessed  in  the  town  or  ward 
where  he  resides  when  the  assessment  is  made,  for  all  l^nds  then 
owned  by  him  within  such  town  or  ward,  and  occupied  by  him,  or 
wholly  unoccupied.” 

The  only  fact  necessary  to  give  assessors  jurisdiction  as  to  real 
estate  is  that  it  be  situated  within  the  town  or  ward  of  the  assessor’s 
office.  In  making  an  assessment  upon  such  land  they  have  jurisdic- 
tion of  the  subject-matter,  and  while  an  error  committed  by  them  may 
be  subject  to  review,  it  will  not  make  their  proceedings  void  (Van 
Rensselaer  v.  Cottrell,  7 Barb.,  127  [1849] ; affirmed  in  Seld.  Notes,  25). 

If  the  assessors  have,  in  form,  sufficiently  assessed  a lot  to  a person 
as  owner,  personally,  the  court  will  assume  for  the  protection  of  the 
officer  that  the  circumstances  necessary  to  give  them  jurisdiction  to 
make  the  assessment,  existed  (Johnson  v.  Learn,  30  Barb.,  616  [1859]). 

The  lands  of  railroad  companies  are  to  be  assessed  the  same  as 
those  of  residents  in  the  towns  in  which  they  lie,  and  not  as  non- 
resident lands  (People  ex  rel.  Dunkirk,  etc.,  R.  R.  Co.  v.  Cassity, 
46  N.  Y.,  46  [1871]). 

A railroad  corporation  is,  for  the  purposes  of  taxation  of  its  real 
estate,  a resident  of  each  town  and  county  through  which  it  passes, 
and  is  properly  assessed  in  personam  therefor  (Buffalo  and  State  Line 
R.  R.  Co.  v.  Supervisors  of  Erie,  48  N.  Y.,  93  [1871]). 

For  purposes'  of  taxation,  railroad  companies  are  residents  of  the 
towns  through  which  the  roads  pass  (People  ex  rel.  Buffalo  and  State 
Line  R.  R.  Co.  v.  Barker,  48  N.  Y.,  70  [1871] ; People  ex  rel.  Buffalo 
and  State  Line  R.  R.  Co.  v.  Fredericks,  48  Barb.,  173  [1866] ; see  also, 
Mygatt  v.  Washburn,  15  N.  Y.,  319  [1857] ; Bissell  v.  Mich.  South,  and 
Northern  Indiana  R.  R.,  22  N.  Y.,  285  [1860] ; Whitney  v.  Thomas, 
23  N.  Y;,  285  [1861] ; People  ex  rel.  Hoyt  v.  Comrs.  Taxes,  23  N.  Y.,  231 
[1861] ; S.  C.,  21  How.  Pr.,  385  [1861] ; Brit.  Com.  Ins.  Co.  u Comrs. 
Taxes,  18  Abb.  Pr.,  130  [1864] ; People  ex  rel.  Stephens  v.  Halsey,  53 
Barb.,  552  [1867] ; S.  C.,  36  How.  Pr.,  502  [1867] ; Dorn  v.  Fox,  6 Lans., 
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163  [1871];  Barlow  v.  St.  Nich.  Nat.  Bk.,  63  N.  Y.,  401  [1875];  Trow- 
bridge v.  Horan,  78  N.  Y.,  439  [1879] ; Stewart  v.  Crysler,  100  N.  Y.,  378 
[1885];  Harris  v.  Supervisors  Niagara,  16  Abb.  N.  C.,  282  [1884]). 

2 R.  S.,  989,  L.  1878,  Cb.  152,  p.  160: 

“ § 2.  Lands  occupied  by  a person  other  than  the  owner,  may  be 
assessed  to  the  occupant,  as  lands  of  non-residents,  or,  if  the  owner 
resides  in  the  county  in  which  such  lands  are  located,  to  such 
owner.  ” 

(For  prior  amendments,  see  L.  1851,  Ch.  176,  p.  332.) 

(Whitney  v.  Thomas,  23  N.  Y.,  285  [1861] ; People  ex  rel.  Buffalo 
R.  R.  v.  Fredericks,  48  Barb.,  184  [1866] ; People  ex  rel.  Dunkirk  R.  R. 
v.  Cassity,  46  N.  Y.,  52  [1871] ; Nichols,  In  the  Matter  of,  54  N.  Y.,  66 
[1873] ; Ritter  v.  Worth,  58  N.  Y.,  627  [1874] ; Barlow  v.  St.  Nicholas 
Nat.  Bank.,  63  N.  Y.,  401  [1875] ; Trowbridge  v.  Horan,  78  N.  Y.,  439 
[1879] ; People  ex  rel.  N.  Y.  and  H.  R.  Co.  v.  Comrs.  of  Taxes,  101  N. 
Y.,  322  [1886].) 

In  assessing  occupied  lands  owned  by  persons  not  residents  of  the 
town  or  ward  in  which  they  were  situated,  it  was  held  that,  in 
the  absence  of  statutory  provision,  they  could  be  assessed  against 
either  owner  or  occupant  (Van  Rensselaer  v.  Cottrell,  7 Barb.,  127 
[1849] ; affirmed  in  Seld.  Notes,  25). 

The  assessors  are  not  authorized  to  name  in  their  rolls  the  actual  or 
supposed  non-resident  owners  of  lands.  The  lands  are  to  be  assessed, 
not  the  owners  (New  York  and  Harlem  R.  R.  Co.  v.  Lyon,  16  Barb.„ 
651  [1853]): 

Under  Laws  1851  (Ch.  176)  the  assessors  of  a town  could  assess 
lands  therein  situated,  occupied  by  a person  other  than  the  owner, 
though  such  owner  was  non-resident,  to  the  owner  or  to  the  occupant, 
or  as  non-resident  lands  (Johnson  v.  Learn,  30  Barb.,  616  [1855]). 

Such  assessment  was  a justification  to  the  collector  though  the 
assessors  misjudged,  provided  there  was  nothing  in  the  warrant  to 
indicate  that  the  land  was  not  occupied  by  a person  other  than  the 
owner  (lb.). 

When  real  estate  is  assessed  to  the  owner  the  name  of  the  owner  must 
be  inserted  in  the  roll;  when  it  is  assessed  to  the  occupant,  the  name 
of  the  occupant  should  appear.  Where  real  estate  was  assessed  in 
the  name  of  one  not  the  owner,  adding  the  words  “or  occupant,” 
held , that  the  roll  was  fatally  defective,  and  would  not  support  process 
against  property  in  the  possession  of  the  occupant  (Du  Bois  v.  Web- 
ster, 7 Hun,  371  [3d  Dept.,  1876]). 
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The  roll  should  show  all  the  facts  necessary  to  justify  the  action  of 
the  collector  (lb.). 

The  corporation  owning  an  elevated  railway  may  be  assessed  there- 
for as  real  estate,  though  the  fee  of  the  land  upon  which  it  stands  is 
in  another  person  or  corporation  which  may  be  exempt  from  taxation 
(People  ex  rel.  N.  Y.  Elevated  R.  R.  Co.  v.  Comrs.  of  Taxes,  82  N.  Y.5 
459  [1880],  affirming  19  Hun,  460). 

While  the  assessors  of  a town  have  no  jurisdiction  of  the  person  of 
a non-resident  so  as  to  charge  him  personally  with  a tax  on  land 
owned  but  not  occupied  by  him,  where  the  agent  of  such  owner  had 
appeared  before  the  assessors  and  procured  a reduction,  without  pro- 
test against  the  assessment  against  the  owner, — held,  that  this  was  such 
a waiver  as  would  bar  an  action  by  the  owner  for  damages  for  an  illegal 
assessment  (Hilton  v.  Fonda,  86  N.  Y.,  348  [1881]). 

Assessment  to  occupant  need  not  indicate  that  the  lands  are 
non-resident  (People  ex  rel.  Hoffman  v.  Bug,  13  Abb.  N.  C.,  169 
[1883] ). 

Where  by  contract  between  the  parties  one  owns  the  land  and 
another  the  buildings  upon  it,  each  interest  may  be  assessed  to  its 
owner.  Where  the  owner  of  the  buildings  is  lessee  of  the  land,  the 
fact  that  the  lessor  has  a right  of  reentry  does  not  affect  tne  lessee’s 
present  interest,  or  his  liability  to  assessment  (People  ex  rel.  Muller  v. 
Assessors  of  Brooklyn,  93  N.  Y.,  308  [1883],  affirming  15  N.  Y.  Week. 
Dig.,  249). 

Where  lands  of  a non-resident  of  the  county  are  occupied  by  a 
resident  of  the  town  where  they  are  situated  they  must  be  assessed  to 
the  occupant.  An  assessment  of  them  to  the  owner,  or  as  non-resident 
lands  is  void  (Stewart  v.  Crysler,  100  N.  Y.,  378  [1885],  reversing,  in 
effect,  21  Hun,  285).  Followed  in  Calkins  v.  Chamberlain,  28  W.  D., 
292  (1888);  S.  C.,  15  S.  R.,  576. 

Unoccupied  and  Non-Resident  Lands. 

2 R.  S.,  989,  Art.  L: 

“ § 3.  Unoccupied  lands,  not  owned  by  a person  residing  in  the 
ward  or  town  where  the  same  are  situated,  shall  be  denominated 
‘lands  of  non-residents,’  and  shall  be  assessed  as  hereinafter  provided.” 

(N.  Y.  and  Harlem  R.  R.  v.  Lyon,  16  Barb,,  651  [1853];  People 
ex  rel.  Stephens  v.  Halsey,  36  How.  Pr.,  502  [1867] ; People  ex  rel.  Dun- 
kirk Ry.  v.  Cassity,  46  N.  Y.,  52  [1871] ; Stewart  v.  Crysler,  100  N.  Y., 
378  [1885]). 

Under  1 Revised  Statutes  (p.  989,  §§  1,  2,  3)  the  assessment  of  land 
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to  a person  who  is  neither  owner  nor  occupant  is  void  (Whitney  v. 
Thomas,  23  N.  Y.,  281  [1861]). 

Non-resident  lands  are  ui^occupied  lands  not  owned  by  a person 
residing  in  the  town  or  ward  in  which  the  same  are  situated  (Hampton 
u Hamsher,  46  Hun,  147  [1887]). 

Lands  in  Two  Assessment  Districts. 

2 R,  S.,  989,  Art.  L: 

“ § 4.  When  the  line  between  two  towns,  wards  or  counties  divides 
a farm,  or  lot,  the  same  shall  be 'taxed,  if  occupied,  in  the  town,  ward 
or  county  where  the  occupant  resides;  if  unoccupied,  each  part  shall 
be  assessed  in  the  town,  ward,  village  or  county  where  the  same 
shall  lie.” 

This  section  is  quoted  as  it  now  stands,  as  re-enacted  by  L.  1886,  Ch. 
315,  p.  506.  (See  L.  1871,  Ch.  287,  p.  265,  for  amendment  of  the  original 
section.  L.  1871,  Ch.  287,  was  repealed  by  L.  1872,  Ch.  355,  p.  875.) 

(Ward  v.  Aylesworth,  9 Wend.,  282  [1832] ; Stewart  v,  Fonda, 
19  Hun,  195  [1879]). 

The  repeal  of  Laws  1871  (Ch.  287)  did  not  restore  section  4 of  the 
Revised  Statutes,  which  was  merged  in  the  provisions  of  Laws  1871 
(Ch.  287),  and  was  abrogated  by  its  repeal  (McMillan  v.  Bellows, 
37  Hun,  214  [1885]). 

(For  temporary  acts  relative  to  the  above,  see  L.  1883,  Ch.  342, 
p.  518;  L.  1886,  Ch.  59,  p.  69.) 

Under  Laws  1823  (Ch.  262,  p.  390)  a farm  divided  by  a town  line 
was  assessed  in  the  town  in  which  the  part  holding  the  residence  of 
the  owner  was  located  (Saunders  v.  Springsteen,  4 Wend.,  429 
[1830]). 

Where  a farm,  the  whole  of  which  is  occupied,  and  which  lies  partly 
in  each  of  two  towns,  is  assessed  by  the  assessors  of  the  town  in  which 
the  owner  and  occupant  does  not  reside,  the  assessment  and  tax 
founded  thereon  are  illegal  and  void,  and  the  assessors  are  personally 
liable  for  the  damages  resulting  therefrom  (Dorn  v.  Backer,  61  N.  Y., 
261  [1874]  ; reversing  61  Barb,  597  [1872]). 

Under  the  statute  (L.  1873,  Ch.  119,  p.  202),  in  case  the  same  real 
estate  is  assessed  in  both  of  two  towns,  in  consequence  of  a dispute 
as  to  the  boundary  lines,  mandamus  may  be  had  against  the  super- 
visors of  the  county  to  compel  them  to  ascertain  and  determine  the 
amount  to  be  paid  back  to  the  owner  and  from  which  of  the  towns  it 
is  to  be  paid  (People  ex  rel.  Witherbee  v.  Supervisors  of  Essex,  70 
N.  Y.,  228  [1877]). 
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The  provisions  of  1 R.  S.  389,  § 4,  to  the  effect  that  when  the  line 
between  two  towns  or  wards  divides  a farm  or  lot  the  same  shall  be 
taxed  if  occupied  in  the  town  or  ward  where  the  occupant  resides 
were  repealed  by  L.  1872,  Ch.  355,  since  that  statute  repealed  L.  1871, 
Ch.  287,  which  made  an  amended  substitute  for  the  provisions  of  the 
Revised  Statutes  (Harris  v.  Supervisors  of  Niagara,  33  Hun,  279 
[1884]). 

This  section  (§  4)  was  amended  by  chapter  287  of  the  Laws  of  1871, 
and  that  chapter  was  repealed  by  chapter  355  of  the  Laws  of  1872, 
the  effect  of  which  was  to  repeal  the  entire,  provision.  This  section 
was  re-enacted,  however,  by  L.  1886,  Ch.  315  (Hampton  v.  Hamsher, 
46  Hun,  144  [1887]). 

Personal  Estate  of  Individuals. 

2 R.  S.  989,  Art  I.: 

“ § 5.  (As  amended  by  L.  1850,  Ch.  92,  p.  142,  and  L.  1851,  Ch.  176, 
§ 2).  Every  person  shall  be  assessed  in  the  town  or  ward  where  he 
resides  when  the  assessment  is  made,  for  all  personal  estate  owned  by 
him,  including  all  personal  estate  in  his  possession  or  under  his  con- 
trol as  agent,  trustee,  guardian,  executor  or  administrator,  and  in  no 
case  shall  property  so  held  under  either  of  these  trusts,  be  assessed 
against  any  other  person,  and  in  case  any  person  possessed  of  such 
personal  estate  shall  reside  during  any  year  in  which  taxes  may  be 
levied,  in  two  or  more  counties,  towns  or  wards,  his  residence  for  the 
purposes  and  within  the  meaning  of  this  section,  shall  be  deemed  and 
held  to  be  in  the  county,  town  or  ward  in  which  his  principal  business 
shall  have  been  transacted,  but  the  products  of  any  State  of  the 
United  States,  consigned  to  agents  in  any  town  or  ward  of  this  State, 
for  sale  on  commission,  for  the  benefit  of  the  owner  thereof,  shall  not 
be  assessed  to  such  agents,  nor  shall  such  agents  of  moneyed  corpo- 
rations or  capitalists  be  liable  to  taxation  under  this  section,  for  any 
moneys  in  their  possession  or  under  their  control  transmitted  to  them 
for  the  purposes  of  investment  or  otherwise.” 

(Williams  v.  Holden,  4 Wend.,  226  [1830] ; Lord  v.  Arnold,  18  Barb., 
105  [1854] ; People  ex  rel.  Mygatt  v.  Supervisors  Chenango,  11  N.  Y., 
571  [1854] ; People  ex  rel.  Parker  Mills  v.  Comrs.  Taxes,  23  N.  Y.,  242 
[1861] ; Miner  u Fredonia,  27  N.  Y.,  155  [1863] ; British  Com.  Life  Ins. 
Co.  v.  Commrs.  of  Taxes,  1 Abb.  Ct.  App.  Dec.,  202  [1864] ; S.  C.,  28 
How.  Pr.,  57  [1864] ; People  ex  rel.  Jefferson  v.  Gardner,  51  Barb.,  355 
[1868];  Bailey  v.  Buell,  59  Barb.,  168  [1871];  Clark  u.  Norton,  58 
Barb.,  436  [1871] ; Bell  v.  Pierce,  51  N.  Y.,  16,  19  [1872] ; People  ex? 
rel.  Bay  State  Shoe  Co.  v.  McLean,  17  Hun,  205  [1879];  Williams  v. 
Supervisors  Wayne  Co.,  78  N.  Y.,  561  [1879] ; People  ex  rel.  Hoffman 
v.  Bug,  13  Abb.  N.  C.,  169  [1883] ; People  ex  rel.  Smith  v.  Asten,  36 
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Hun,  359  [1885] ; People  ex  rel.  Smith  v.  Commrs.  of  New  York,  100 
N.  Y.,  215.) 

Funds  or  securities  belonging  to  suitors  in  court,  but  standing  in 
the  name  of  officers  thereof,  are  to  be  taxed  to  the  owners  not  to  the 
officers  as  trustees  (Matter  of  Kellinger,  9 Paige,  62  [1841]  ). 

Where  plaintiff’s  place  of  business  was  in  New  York  city  and  he 
resided  there  during  the  winter  months — held , that  he  was  properly 
taxed  there  under  Laws  1850  (p.  142),  though  he  resided  elsewhere 
during  the  summer  months  (Bartlett  v.  Mayor,  etc.,  of  New  York,  5 
Sandf.,  44  [1851]). 

The  plaintiff  resided  in  a hired  house  in  New  York  during  the 
winter  and  spring,  and  in  his  own  house  in  Flushing  during  the  sum- 
mer and  autumn  of  each  year,  and  being  assessed  in  the  winter  of 
1850  in  New  York,  and  in  the  following  summer  in  Flushing,  sued  to 
restrain  the  collection  of  the  tax  in  New  York.  Held , that  as  he  was  a 
resident  of  New  York  at  the  time  the  assessment  was  laid  the  assess- 
ment there  was  lawful  (Douglas  v.  Mayor,  etc.,  of  New  York,  2 Duer, 
110  [1853]). 

The  time  “when  the  assessment  is  made”  under  1 R.  S.  389,  § 5, 
relates  to  the  binding  and  conclusive  act  of  the  board  of  assessors, 
which  designates  the  taxpayers  and  the  amount  of  taxable  property 
(Mygatt  u Washburn,  15  N.  Y.,  316  [1857]). 

It  seems  that  this  time  is  the  first  day  of  July,  the  assessors  being 
required  to  complete  their  preparatory  inquiries  in  May  and  June 
(ib.). 

The  relator,  a resident  of  New  York  city,  testified  before  the  Com- 
missioner of  Taxes  that  his  debts  exceeded  his  personalty  in  this  State, 
and  that  he  had  no  other  personal  property  except  capital  employed 
in  business  in  another  State,  and  farm  stock  and  household  furniture 
also  in  another  State,  but  the  Commissioners  refused  to  remit  the 
assessment.  Held  error,  as  the  relator  was  not  liable  to  taxation  for  his 
personal  estate,  having  an  actual  situation  without  the  State.  Held , 
also,  that  this  conclusion  embraced  only  property  which  was  visible 
and  tangible,  so  as  to  be  capable  of  a situs  away  from  the  owner 
or  his  domicil  and  did  not  include  chattels  in  transit  merely  (People 
ex  rel.  Hoyt  v.  Commissioners  of  Taxes,  23  N.  Y.,  224  [1861] ; revers- 
ing 33  Barb.  116). 

Peddlers  who  are  non-residents,  are  liable  to  taxation  in  any  town 
Where  they  sell  goods.  If  assessed  in  more  than  one  town,  the  remedy 
15 
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by  appearing  before  the  assessors  is  available  (Hittu  Crosby,  26  How. 
Pr.,  413  [1864]). 

Residence  by  an  owner  of  property  in  a town  during  June,  July  and 
August,  gives  the  assessors  jurisdiction  for  the  purpose  of  assessment 
for  taxes  (Boyd  v.  Gray,  34  How.  Pr.,  323  [1867]). 

When  personal  property  is  held  in  trust  by  taxable  inhabitants  of 
the  State,  it  is  to  be  taxed  at  their  place  of  residence  without  regard 
to  the  residence  of  the  person  creating  the  trust,  or  that  of  the  person 
benefited  by  it.  This  rule  applies  to  the  case  of  a sinking  fund  raised 
and  owned  by  a foreign  corporation.  The  cestui  que  trust  is  this  case 
was  the  city  of  Albany  (People  ex  rel.  Western  R.  R.  Co.  v.  Assessors 
of  Albany,  40  N.  Y.,  154  [1869]).  This  case  was  quoted  approvingly  in 
Price  u Hunter,  34  F.  R.,  355  (1888). 

Where  the  plaintiff  had  removed  his  residence  from  the  town  where 
he  still  conducted  his  business,  returning  there  at  intervals  and  stay- 
ing at  a hotel,  held , that  the  assessors  of  the  town  were  liable  in 
damages  for  a sale  of  his  property  to  satisfy  a tax  assessed  by  them, 
though  they  were  not  aware  of  his  change  of  residence  (Wade  v. 
Matheson,  4 Lans.,  158  [1870]). 

The  jfiaintiff,  during  the  whole  of  the  year  1864  preceding  June 
twentieth,  resided  with  his  family  in  his  own  house  in  Buffalo,  where 
his  only  business  was  transacted.  He  also  owned  a house  in  West 
Seneca,  where  he  passed  the  summers  with  his  family,  attending 
meantime  to  his  business  in  Buffalo,  and  staying  there  occasionally 
over  night.  The  defendants  assessed  him  in  West  Seneca  upon  his 
personal  property,  and  the  tax  was  collected.  After  the  statutory 
notices  no  objection  was  made  to  the  regularity  of  the  assessment, 
and  the  defendants  were  not  aware  that  the  plaintiff  claimed 
another  residence  until  the  delivery  of  the  assessment-roll  to  the 
supervisor.  Held , that  as  the  plaintiff  resided  in  West  Seneca  on 
July  first,  the  assessors  had  jurisdiction  to  assess  him  there,  and  were 
not  liable  in  damages  for  so  doing  (Bell  v.  Pierce,  51  N.  Y.,  12  [1872]). 

For  the  purpose  of  assessment  for  personal  property,  the  residence 
of  the  taxpayer  will  be  presumed  to  continue  to  be  where  it  has 
previously  been  shown  to  be  until  a change  is  affirmatively  shown 
(Matter  of  Nichols,  54  N.  Y.,  62  [1873]). 

Property  in  the  hands  of  a receiver  is  subject  to  tax  (Stevens  v. 
New  Y^ork  and  Oswego  R.  R.  Co.,  13  Blatchf.,  104  [1875]). 

"Where  a testator  had  resided  in  Westchester  his  will  was  proved 
there,  and  letters  testamentary  issued  to  his  sons,  who  resided  there, 
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as  well  as  to  other  persons  who  resided  in  New  York  city,  and  the 
other  persons  had  no  actual  possession  or  control  of  the  property, 
held , that  an  assessment  of  the  personalty  in  New  York  was  erroneous 
(People  ex  reL  Caswell  v.  Commissioners  of  Taxes,  17  Hun,  293  [1879]). 

The  personal  property  of  a resident  of  the  State,  in  the  hands  of  an 
agent  living  in  another  county,  but  subject  to  the  control  of  the 
owner,  should  not  be  taxed  to  the  agent  under  Laws  1851,  Ch.  176, 
§ 2,  amending  1 R.  S.,  p.  389,  § 5.  (Boardman  v.  Supervisors  of  Tomp- 
kins, 85  N.  Y.,  359  [1881]). 

Personal  estate  in  the  hands  of  an  agent  is  properly  assessed  to 
him  without  the  addition  to  his  name  of  his  representative  character 
(People  ex  rel.  Hoffman  v.  Bug,  13  Abb.  N.  C.,  169  [1883]). 

Upon  a proceeding  against  administrators  to  collect  a tax  assessed 
upon  them  as  such,  it  appeared  that  the  intestate,  who  had  been  a 
resident  of  another  State,  died  there,  leaving  personal  property  and 
debts  here,  and  that,  pending  proceedings  before  the  surrogate,  the 
assessment  had  been  made  upon  the  valuation  of  the  whole  personalty, 
without  deducting  the  indebtedness.  Held , that  the  assessment  was 
properly  made  upon  the  administrators;  that  it  was  no  defense  that 
they  did  not  know  of  it;  that  in  this  proceeding  the  valuation  could 
not  be  questioned,  and  that  there  was  no  ground  for  legal  or  equitable 
interference  in  their  behalf  (Matter  of  McMahon,  67  How.  Pr.,  113; 
affirmed  in  1 How.  Pr.  [N.  S.],  270  [1885]). 

(On  change  of  residence,  see  People  ex  rel.  Rosa  v.  Streeter,  24  W. 
D.,  95  [1886].) 

Under  1 R.  S.,  p.  389,  § 5,  as  amended  by  Laws  1851,  Ch.  176, 
§ 2,  which  provides  that  every  person  shall  be  assessed  in  the 
town  or  ward  where  he  resides  for  all  personal  estate  in  his  pos- 
session or  under  his  control  as  agent,  trustee,  etc.,  the  committee  of  a 
lunatic  can  not  be  taxed  for  the  trust  property  at  his  own  residence, 
where  the  lunatic’s  residence  is  in  another  town.  It  seems  that  the 
personal  estate  of  the  lunatic  should  have  been  assessed  at  his  place 
of  residence  (People  ex  rel.  Smith  v.  Commissioners  of  Taxes,  100  N.  Y. 
215  [1885],  reversing  36  Hun,  359). 

An  assessment  against  the  only  one  of  three  executors  who  was  a 
resident,  for  the  whole  of  testator’s  estate,  consisting  of  railroad 
bonds  registered  in  the  name  of  the  three — held,  proper  (People  ex 
rel.  Neustadt  v.  Coleman,  42  Hun,  581  [1886]). 

The  personal  estate  of  a testator  who  died  and  whose  will  was 
admitted  to  probate  in  New  York  city  — held,  to  be  taxable  there, 
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though  one  of  the  executors  who  had  actual  possession  and  control  of 
the  property  resided  in  another  State,  the  other  executors  being  resi- 
dents of,  though  temporarily  absent  from.  New  York  (People  ex  rel. 
Campbell  v.  Commissioners  of  Taxes,  38  Hun,  536  [1886]). 

The  term  “trustee,”  in  section  5,  must  be  limited  in  its  application 
to  a person  expressly  authorized  by  statute  to  hold  the  legal  title  to 
property  in  trust  for  some  specific  purpose.  The  treasurer  of  a county 
is  not  such  a “trustee,”  though  the  legal  depositary  of  trust-funds, 
nor  can  the  assessment  be  made  to  the  court  (People  ex  rel.  Brodie  v. 
Cox,  14  S.  E.,  632  [1888],  S.  T.). 

Where  the  whole  of  an  infant’s  estate  is  vested  in  executors  and 
trustees,  and  neither  of  them  reside  in  the  county,  and  the  property 
is  assessed  and  pays  taxes  in  another  county,  no  assessment  can  be 
made  against  the  guardian  in  the  former  county  (Douglass  v.  Bd. 
Supervisors,  1 N.  Y.  Suppt.,  126  [1888],  G.  T.). 

Beal  and  Personal  Estate  of  Corporations. 

2 E.  S.,  990,  Art.  I. : 

“§  6.  The  real  estate  of  ^11  incorporated  companies  liable  to 
taxation,  shall  be  assessed  in  the  town  or  ward  in  which  the  same 
shall  lie,  in  the  same  manner  as  the  real  estate  of  individuals.. 
All  the  personal  estate  of  every  incorporated  company  liable  to 
taxation  on  its  capital,  shall  be  assessed  in  the  town  or  ward  where 
the  principal  office,  or  place  for  transacting  the  financial  concerns  of 
the  company,  shall  be;  or  if  such  company  have  no  principal  office  or 
place  for  transacting  its  financial  concerns,  then  in  the  town  or  ward 
where  the  operations  of  such  company  shall  be  carried  on.  In  the 
case  of  toll-bridges,  the  company  owning,  such  bridge,  shall  be 
assessed  in  the  town  or  ward  in  which  the  tolls  are  collected;  and 
where  the  tolls  of  any  bridge,  turnpike,  or  canal  company,  are  col- 
lected in  several  towns  or  wards,  the  company  shall  be  assessed  in  the 
town  or  ward,  in  which  the  treasurer  or  other  officer  authorized  to  pay 
the  last  preceding  dividend  resides.” 

(Mohawk  E.  E.  v.  Clute,  4 Paige,  394  [1834] ; Utica  Cottpn  v.  Oneida, 
1 Barb.  Ch.,  432  [1846] ; Albany  and  Schenectady  E.  E.  v.  Osborn,  12 
Barb.,  225  [1851] ; Stevens  v.  Buffalo  and  N.  Y.  City  E.  B.,  31  Barb., 
618  [1858] ; Bement  v.  Plattsburgh  R E.  Co.,  47  Barb.,  109  [1866] ; 
People  ex  rel.  Buffalo  E.  E.  v.  Fredericks,  48  Barb.,  176  [1866] ; People 
ex  rel.  Utica  E.  E.  v Shields,  6 Hun,  556  [1876].) 

A banking  corporation  is  subject  to  taxation  as  an  inhabitant  of  the 
town  or  village  where  it  is  located  (Ontario  Bank  v.  Bunnell,  10 
Wend.,  186  [1833]). 

The  certificate  designating  the  city,  town  or  county  in  which  the 
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principal  office  of  the  company  incorporated  to  navigate  the  lakes  and 
rivers,  under  Laws  of  1854,  Ch.  232,  is  to  be  situated,  is  conclusive  as 
to  its  location  for  the  purposes  of  taxation  upon  its  capital.  In  this 
case  it  appeared  that  in  point  of  fact  the  greatest  amount  of  business 
of  the  company  w’as  transacted  and  its  officers  resided  at  another 
place  than  that  designated,  and  it  was  intimated  that  such  designa- 
tion was  made  for  evading  taxation  there  (Western  Trans.  Co.  v. 
Scheu,  19  N.  Y.,  408  [1859]). 

A manufacturing  corporation  organized  under  the  general  act 
(L.  1848,  Ch.  40)  should  be  assessed  for  taxation  in  the  place  desig- 
nated in  its  certificate  as  that  where  the  operations  of  the  company 
are  to  be  carried  on,  though  the  principal  office  for  transacting  its 
financial  concerns  is  in  another  town  (Oswego  Starch  Factory  v. 
Dolloway,  21  N.  Y.,  449  [I860]). 

The  provision  of  1 R.  S.  389,  § 6,  directing  that  toll-bridge  corpo- 
rations shall  be  assessed  in  the  town  or  ward  where  the  tolls  are 
collected,  applies  to  assessments  on  personal  estate  only.  The  real 
estate  thereof  is  to  be  assessed  where  it  is  situated. 

A tax  for  school  purposes,  of  that  part  of  a toll-bridge  lying  within 
a school  district,  assessed  as  real  estate — held  valid  (Hudson  River 
Bridge  Co.  v.  Patterson,  74  N.  Y.,  365  [1878] ; affirming  11  Hun,  527). 

The  general  provision  of  1 R.  S.  389,  § 5,  authorizing  the  assess- 
ment of  personal  estate  in  the  hands  of  an  agent,  against  him,  in  the 
same  manner  as  if  he  were  owner,  does  not  apply  to  corporations  liable 
to  taxation  on  their  capital,  which  have  a principal  office  within  this 
State  (People  ex  rel.  Bay  State,  etc.  Co.  v.  McLean,  80  N.  Y.,  254 
[1880] ; affirming  17  Hun,  204). 

The  location  of  the  principal  financial  office  of  a corporation  doing 
business  in  different  places,  indicated  in  its  certificate,  deter- 
mines the  place  where  it  should  be  taxed  (Peter  Cooper’s  Glue 
Factory  v.  McMahon,  *15  Abb.,  N.  C.  314  [1885]). 

The  provisions  of  L.  1859,  Ch.  388,  “ to  make  corporations  in  the 
city  of  Buffalo  taxable  the  same  as  corporations  in  other  cities”  — held, 
not  to  change  the  general  rule  as  to  taxation  on  personalty  where  the 
principal  office  is  located.  In  case  of  a corporation  formed  under  L. 
1854,  Ch.  252,  to  navigate  the  lakes  and  rivers,  the  designation  in  the 
certificate  of  the  place  in  which  its  principal  office  is  to  be  located, 
is  conclusive  as  to  its  personalty.  A designation  in  terms,  the 
“principal  office  for  managing  the  affairs  of  such  company” — held 
sufficient  (Union  Steamboat  Co.  v.  Buffalo,  82  N.  Y.  351  [1880]). 
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The  place  named  in  its  certificate  of  incorporation  as  that  where  the 
Operations  of  the  company  are  to  be  carried  on,  i3  its  situs  for  taxation 
of  its  personal  property  (Chesebrongh  Manuf.  Co.  v.  Coleman,  44  Hun, 
545  [1887]). 

Cars  on  a railroad,  the  owner  of  which  is  domiciled  without  the 
State,  held  not  exempt  from  local  taxation  by  reason  of  being  instru- 
mentalities used  exclusively  for  interstate  commerce  (Pullman’s 
Palace  Car  Co.  v.  Twombly,  29  Fed.  Repr.,  658  [1887]). 

The  personal  property,  within  this  State,  of  corporations,  whether 
domestic  or  foreign,  is  taxed  at  the  place  where  its  principal  office, 
within  this  State,  is  located,  without  regard  to  the  particular  situs  of 
the  property  (The  People  ex  rel.  The  Keystone  Gas  Co.  v.  The  Assessors 
of  Olean,  15  N.  Y.  State  Rep.,  461  [1888],  G.  T.). 

(On  the  situs  of  rolling  stock  for  purposes  of  taxation,  see  Marye  v. 
Baltimore  and  Ohio  R.  R.  Co.,  127  U.  S.,  117  [1888].) 


XH. 

THE  MANNER  IN  WHICH  ASSESSMENTS  OF  PROPERTY  OF 

INDIVIDUALS  ARE  TO  BE  MADE,  AND  RULES  FOR  THE 

VALUATION  OF  REAL  AND  PERSONAL  ESTATE. 

A. 

Manner  of  Making  Assessments. 

(For  provisions  applicable  to  counties  containing  more  than  300,000 
inhabitants  see  XII,  ad  fin.;  L.  1885,  Ch.  411.) 

2 R.  S.,  990;  Pt.  I,  Ch.  XIII.,  Tit.  II,  Art.  II.: 

“ § 7.  The  assessors  chosen  in  each  town  or  ward  may  divide  the 
same  by  mutual  agreement  into  convenient  assessment  districts,  not 
exceeding  the  number  of  assessors  in  such  town  or  ward.” 

The  two  systems  of  taxation,  the  one  for  municipal  purposes  and 
the  other  for  county  and  State  purposes,  are  distinct  and  independent. 
The  latter  forms  the  subject  of  the  general  provisions  of  the  Revised 
Statutes  which  apply  to  municipalities  only  so  far  as  they  are  expressly 
or  impliedly  adopted  (Amer.  Trans.  Co.  v.  Buffalo,  20  N,  Y,  388,  affirm- 
ing 23  Barb,  272). 

One  assessor  can  not  make  an  assessment;  it  is  the  joint  act  of  all, 
or  at  least  of  a majority  of  the  assessors  (2  R.  S,  555,  § 27;  7 Cowen, 
530;  21  Wend,  175;  3 Denio,  598;  4 id,  126;  1 N.  Y,  82;  People 
ex  rel.  Mygatt  v.  Supervisors  of  Chenango,  11  N.  Y,  563  [1854]). 
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Where  an  assessment  was  made  by  one  assessor  only,  and  neither 
of  the  other  assessors  took  part  in  it,  held,  that  it  was  void,  and 
afforded  no  ground  for  proceedings  for  contempt  in  refusing  to  pay 
the  tax  (Metcalf  v.  Messenger,  46  Barb.,  325  [Monroe  Gen.  T.,  1864]). 

Two  of  three  assessors  can  make  an  assessment  (People  ex  rel. 
Delaware,  etc.  Canal  Co.  v.  Parker,  45  Hun,  432  [1887]). 

Time  of  Making  Assessments. 

2 R.  S.  991,  Pt.  I,  Ch.  XIII.,  Tit.  II.,  Art.  II.: 

“ § 8.  Between  the  first  days  of  May  and  July,  in  each  year,  they 
shall  proceed  to  ascertain,  by  diligent  inquiry,  the  names  of  all  the 
taxable  inhabitants,  in  their  respective  towns  or  wards,  and  also  all 
the  taxable  property,  real  or  personal,  within  the  same. 

Where  one  of  the  assessors  of  a town  called  in  May  upon  a person 
then  resident  therein,  and  made  an  entry  of  his  name  and  the  value 
of  his  personal  estate,  and  informed  him  of  the  fact,  and  thereafter 
the  person  removed  to  another  county,  before  the  assessors  completed 
the  assessment-roll,  which  was  in  July — held,  that  the  assessment  was 
not  made  until  July,  and  the  assessors  had  no  jurisdiction  to  make  it 
(People  ex  rel.  Mygatt  v.  Supervisors  of  Chenango,  11  N.  Y.,  563  [1854]). 

It  seems  that  the  assessment  should  be  considered  as  made  at  the- 
expiration  of  the  time  limited  for  making  the  inquiry,  namely,  on  the 
first  day  of  July  (Mygatt  v.  Washburn,  15  N.  Y.,  316  [1857]). 

A change  of  residence  of  the  owner,  or  in  the  ownership  of  property, 
after  the  first  day  of  July,  does  not  affect  the  assessment-roll.  Any 
changes  the  assessors  are  authorized  to  make  after  date  are  simply  to 
correct  mistakes  (Boyd  v.  Gray,  34  How.  Pr.  323  [1867]). 

A person  not  liable  to  assessment  on  the  first  day  of  July,  may 
recover  damages  from  the  assessors  for  assessing  him  after  that  day, 
for  the  same  year  (Clark  v.  Norton,  49  N.  Y.,  243  [1872] ; affirming  3 
Bans.  484;  Westfall  v.  Preston,  49  N.  Y.,  349  [1872]). 

Although  one  purchasing  property  after  the  completion  of  the 
assessment-roll,  agrees  to  pay  the  tax  thereon,  this  confers  no  juris- 
diction upon  the  assessors  to  change  the  assessment  to  him,  nor  does 
it  waive  the  legal  rights  of  the  purchaser  in  this  respect  (Clark  v. 
Norton,  49  N.  Y.,  243  [1872] ; affirming  3 Bans.,  484). 

Where  notice  of  the  completion  of  an  assessment-roll  was  given  July 
fifteenth,  and  though  plaintiffs  name  did  not  appear  thereon,  nor  any 
memoranda  to  indicate  he  was  to  be  assessed,  his  agent  was  notified 
that  he  would  be  assessed  when  information  was  procured,  and  after- 
ward his  name  was  placed  on  the  roll  with  an  entry  of  his  property, 
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against  the  agent’s  protest,  held  that  the  assessment  was  void  (Overing 
v.  Foote,  65  N.  Y.,  263  [1875]). 

It  is  the  property  and  not  the  person  assessed  that  bears  the  tax, 
and  a change  of  ownership  or  of  the  condition  of  the  individual  rela- 
tively to  the  property,  after  the  value  is  fixed,  can  not  operate  to 
relieve  the  property  from  the  tax  (McMahon  v.  Beekman,  65  How.  Pi\, 
427  [1883]). 

A tax  assessed  on  the  day  of  a contract  of  sale,  but  not  confirmed 
until  after  conveyance  thereunder,  held  not  an  incumbrance  within 
covenant  against  incumbrances,  nor  to  be  included  in  an  agreement 
for  the  adjustment  of  rents,  issue  and  profits  (lb.).  (Lathers  u.  Keogh, 
39  Hun.,  576  [1886];  affirmed  in  17  U.  S.  Rep.,  131  [1888]). 

Assessment-Roll. 

2 R.  S.,  991,  Art.  II.  (repealed  as  to  counties  containing  more  than 
300,000  inhabitants,  by  L.  1885,  Ch.  411,  § 19). 

“ § 9.  They  shall  prepare  an  assessment-roll,  in  which  they  shall  set 
down  in  four  separate  columns,  and  according  to  the  best  information 
in  their  power: 

“ 1.  In  the  first  column,  the  names  of  all  the  taxable  inhabitants,  in 
the  town  or  ward,  as  the  case  may  be : 

• “2.  In  the  second  column,  the  quantity  of  land  to  be  taxed  to  each 
person. 

“3.  In  the  third  column,  the  full  value  of  such  land,  according  to 
the  definition  of  the  term  land,  as  given  in  the  first  title  of  this 
chapter: 

“4.  In  the  fourth  column,  the  full  value  of  all  the  taxable  personal 
property  owned  by  such  person,  after  deducting  the  just  debts  owing 
by  him.” 

(See  L.  1885,  Ch.  411,  below  for  provisions  applicable  to  counties 
containing  more  than  300,000  inhabitants.) 

The  quantity  of  land  was  not  stated  in  assessing  a railroad  but  its 
length  was  designated  — held , that  the  description  was  at  most 
irregular  and  not  void  (Albany  and  West  Stockbridge  R.  R.  Co.  u 
Canaan,  16  Barb.,  244  [1853]). 

Liability  of  Assessors. 

A tax  was  assessed  to  Henry  D.  Van  Yoorhis  while  the  real  name  of 
the  person  intended  was  William  H.,  he  being  familiarly  known  as 
Henry.  Held , that  the  designation  was  sufficient  (Yan  Yoorhis  v. 
Budd,  39  Barb.,  479  [1863]). 

Where  previous  to  a conveyance  with  warranty,  an  assessment  has 
been  completed,  assessing  to  the  vendors  the  property  conveyed,  and 
subsequently,  while  the  purchaser  is  in  possession  under  his  convey- 
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ance  the  tax  is  laid  by  the  supervisors  — held,  that  upon  an  agreement 
between  the  parties,  by  which  the  vendee  repaid  the  tax  but  was  to 
be  repaid  by  the  vendors  “ in  case  they  were  legally  liable  to  pay  it  ” 
the  vendee  can  maintain  an  action  against  the  vendors  for  the  amount 
(Rundell  v.  Leakey,  40  N.  Y.,  513  [1869]). 

Where  the  assessment-roll  described  real  estate  as  fronting  on 
a certain  street,  but  gave  no  definite  courses  for  the  remaining 
sides  of  the  lot,  nor  other  means  of  identification,  nor  any  lines 
by  which  it  could  be  inclosed  — held  that  it  was  fatally  defective 
(Matter  of  New  York  Central,  etc.  R.  R.  Co.,  90  N.  Y.,  342  [1882]). 

Omission  of  the  dollar  sign  in  connection  with  the  figures  show- 
ing valuation  and  tax  on  the  formal  assessment-rolls — held  not  to 
invalidate  a warrant  for  a collection  of  the  tax  (American  Tool  Co.  v. 
Smith,  32  Hun,  121,  affirmed  in  96  N.  Y.,  670  [1884]). 

In  New  Y"ork  city  it  is  not  essential  to  validity  of  a tax  upon  land 
that  the  name  of  the  owner  should  be  inserted  in  the  assessment-list, 
and  the  only  effect  of  omitting  it,  or  of  inserting  the  name  of  one  who 
is  not  the  owner,  is  to  deprive  the  city  of  the  right  to  collect  the  tax 
from  the  owner  personally  or  by  distress  of  goods  and  chattels,  etc., 
and  to  confine  its  remedy  to  the  enforcement  of  its  lien  (Haight  v. 
Mayor,  99  N.  Y.,  280  [1885]). 

The  owner  of  real  estate  at  the  time  of  the  completion  of  the  roll  is 
liable  for  the  tax,  although  he  conveys  before  the  tax  is  laid  by  the 
board  of  supervisors  (Rundell  v.  Lakey,  40  N.  Y.,  513  [1869] ; Everson 
v.  City  of  Syracuse,  29  Hun,  458  [1883] ; reversed  on  another  ground 
in  100  N.  Y.,  577). 

The  power  conferred  by  the  city  charter  of  Buffalo  (L.  1848,  Ch.  101, 
§ 3,  p.  117)  upon  the  city  comptroller  and  common  council  to  make 
out  an  accurate  description  of  land  returned  for  the  non-payment  of 
taxes,  and  so  imperfectly  described  that  the  same  can  not  be  located 
with  certainty,  and  to  make  a new  tax-roll  therefor,  does  not  authorize 
the  insertion  in  such  new  roll  of  the  name  of  another  person  as  owner 
of  the  land  than  the  person  so  named  in  the  original  roll.  A tax  can 
not  thus  be  made  a personal  charge  without  giving  the  person 
interested  the  notice  and  opportunity  to  apply  for  correction  secured 
by  statute  to  persons  named  in  original  assessment-rolls  (Bennett  v. 
City  of  Buffalo,  17  N.  Y.,  383  [1858]). 

Assessors  have  no  jurisdiction  to  assess  a person  for  his  personal 
estate,  where  he  is  not  a resident  of  their  town  at  the  time  when  the 
16 
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assessment  is  made  (People  ex  rel.  Mygatt  v.  Supervisors  of  Chenango, 
11  N.  Y.,  663  [1854]). 

Assessors  who  enter  upon  their  assessment-roll,  as  liable  to  be  taxed 
for  personal  property,  the  name  of  a person  not  a resident  of  their 
town  or  ward  at  the  time  the  assessment  is  made,  act  without  juris- 
diction and  are  liable  for  the  damages  resulting  from  the  collection  of 
a tax  founded  upon  such  entry  (Mygatt  v.  Washburn,  15  N.  Y., 
316  [1857]). 

Assessors  can  not  acquire  jurisdiction  by  deciding  that  they  have  it. 
Their  decision  upon  the  question  of  the  residency  cf  a property 
owner  is  subject  to  review,  and  when  the  evidence  thereon  is  conflict- 
ing it  is  a question  of  fact  for  a jury  (Dorn  v.  Backer,  61  N.  Y.  261 
[1874],  reversing  61  Barb.,  597). 

The  General  Term  had  held  in  this  last-mentioned  case  that  the 
decision  of  the  assessors  as  to  the  place  of  residence  of  a person  own- 
ing real  estate  was  a judicial  duty,  and  that  even  a palpable  error  in 
the  jierformance  of  it  would  not  subject  them  to  damages.  The 
General  Term  in  this  decision  followed  Brown  v.  Smith  (24  Barb, 
420,  1857),  the  doctrine  of  which  was  afterward  accepted  in  Barhyte 
v.  Shepherd  (35  N.  Y.,  238  [1866]).  In  the  earlier  case  of  Prosser  v. 
Secor  (5  Barb,  607),  decided  in  1849,  assessors  had  been  held  liable 
for  assessing  a person  not  subject  to  tax,  and  this  liability  the  Court 
of  Appeals  in  Dorn  v.  Backer  (61  N.  Y.,  261)  recognizes  in  connec- 
tion with  the  assessors’  determination  as  to  residence  of  a landowner. 

Assessors  have  no  jurisdiction  to  assess  a person  for  the  personal 
estate  owned  by  him,  unless  he  be  a resident  of  the  town  of  which 
they  are  officers,  and  if  they  do,  they  are  personally  liable  to  the 
party  assessed  for  the  damage  sustained  by  him  therefrom,  although 
the  question  of  his  residence  may  be  fairly  doubtful  upon  the  facts 
before  the  assessors  (Dorwin  v.  Strickland,  57  N.  Y.,  492  [1874]). 

An  action  for  damages  will  not  lie  against  assessors  at  the 
instance  of  a taxpayer  for  a wrongful  entry  of  the  value  of 
property,  the  determination  as  to  value  being  a judicial  act,  the 
completion  of  which  is  the  entry  (Youmans  v.  Simmons,  7 Hun,  466 
[1876]). 

Person  Acting  in  Representative  Character. 

2 R.  S.,  991,  Art.  II.: 

“ § 10.  Where  a person  is  assessed  as  trustee,  guardian,  executor  or 
administrator,  he  shall  be  assessed  as  such,  with  the  addition  to  his 
name  of  his  representative  character,  and  such  assessment  shall  be 
carried  out  in  a separate  line  from  his  individual  assessment;  and 
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he  shall  be  assessed  for  the  value  of  the  real  estate  held  by  him,  in 
such  representative  character,  at  the  full  value  thereof,  and  for  the 
personal  property  held  by  him  in  such  representative  character, 
deducting  from  such  personal  property  the  just  debts  due  from  him 
in  such  representative  character.” 

In  order  that  an  executor  may  be  entitled  to  have  just  debts 
deducted  from  the  aggregate  of  personal  property  held  by  him  they 
must  be  legal,  valid  and  uncontestable  obligations.  To  reduce  or 
nullify  an  assessment,  affirmative  proof  that  it  is  erroneous  in  whole 
or  in  part  must  be  given  (People  ex  rel.  Osgood  v.  Comrs.  Taxes  and 
Ass.,  99  N.  Y.,  151  [1885];  S.  C.,  31  Hun,  506  [1885]). 

Under  the  charter  of  Long  Island  City  (L.  1871,  Ch.  461,  title,  6 § 6), 
assessors  have  the  same  powers  and  restrictions  as  assessors  of 
towns  — held,  that  the  assessment  of  lands  held  in  trust  under  the 
will  of  R.  M.  Blackwell,  deceased,  to  “Blackwell,  R.  M.,  est.,”  was 
void  (Trowbridge  v.  Horan,  78  N.  Y.,  439  [1879]). 

Although  an  assessment  in  the  form  of  “ estate  of  Mary  W.  Cryder  ” 
is  invalid,  yet,  if  subsequently  changed  by  order  of  the  court  to  one 
agent,  the  true  owner,  it  should  not  be  stricken  from  the  roll.  It  does 
not  clearly  appear  in  this  case  whether  such  order  was  made  under 
L.  1871,  Ch.  695,  giving  powers  to  supervisors,  upon  recommendation 
of  county  court,  to  correct  erroneous  assessments  (People  ex  rel.  Gibson 
v.  Bd.  Assessors  Town  of  Flushing,  6 N.  Y.  State  Rep.,  3 [1886],  G.  T.). 

Omitted  Property. 

L.  1865,  Ch.  453,  p.  818. 

“ Section  1.  Whenever  it  shall  appear  to  the  assessors  of  any  town, 
city  or  ward  in  this  State  that  any  land  or  property  legally  liable  to 
taxation  in  said  town,  city  or  ward  has  been  omitted  in  the  assessment- 
roll  of  the  next  preceding  year,  it  shall  be  the  duty  of  said  assessors, 
upon  the  application  of  any  three  taxpayers  in  said  town,  city  or 
ward,  who  shall  consider  themselves  aggrieved,  to  enter  said  land  or 
property  in  the  assessment-roll  of  the  current  year,  at  the  valuation 
of  the  year  in  which  said  tax  was  omitted,  or,  if  not  then  valued,  at 
the  valuation  of  the  preceding  year,  in  a separate  line  from  the 
valuation  of  the  current  year. 

“ § 2.  The  board  of  supervisors  of  the  county  or  city  in  which  said 
town,  city  or  ward  is  situated,  at  the  next  annual  meeting,  ujion  the 
petition  of  the  assessors  of  said  town,  city  or  ward  that  such  land  or 
property  was  not  taxed  on  the  preceding  year,  shall  proceed  to  levy  a 
tax  on  the  same  at  the  rate  per  cent  of  the  tax  imposed  upon  land  or 
property  in  said  town,  city  or  ward  on  the  preceding  year;  also,  upon 
the  petition  of  the  assessors  of  any  town,  city  or  ward  that  any  land 
or  property  in  any  town,  city  or  ward  in  the  State  has  been  omitted  in 
the  assessment-roll  of  the  current  year,  they  shall  insert  the  same 
in  the  assessment-roll  of  said  town,  city  or  ward  at  the  valuation  of 
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the  preceding  year,  and  tax  the  same  at  the  rate  per  cent  of  the 
current  year. 

“§  3.  The  whole  amount  of  tax  levied  upon  land  or  property 
omitted  in  the  tax  levy  of  the  preceding  year  shall  he  deducted  from 
the  aggregate  of  taxation  to  he  levied  upon  said  town,  city  or  ward 
ior  the  current  year,  before  such  tax  is  levied;  and  shall  he  collected 
by  the  same  authority  and  in  the  same  manner  as  the  ordinary  taxes 
of  the  current  year  are  collected.” 

"Under  L.  1865  (Ch.  453,  § 1),  the  duty  of  the  assessors  is  minis- 
terial merely,  and  they  have  no  discretionary  power.  If  the  property 
was  valued  the  year  it  was  omitted,  they  must  enter  it  at  such  valua- 
tion. If  not,  and  it  was  upon  the  roll  of  the  year  next  preceding  the 
year  it  was  omitted,  they  must  enter  it  at  the  valuation  upon  the  roll 
of  the  earlier  year.  If  it  was  not  valued  in  one  of  those  years  they 
have  no  power  to  enter  it.  The  valuation  required  is  that  upon  the 
previous  roll.  The  assessors  can  not  increase  it  (People  ex  rel.  Oswald, 
v.  Golf,  52  N.  Y.,  434  [1873]). 

The  provisions  of  L.  1865  (Ch.  453),  do  not  authorize  reassess- 
ment of  omitted  taxes  without  notice,  nor  after  the  completion  of  the 
roll  for  the  current  year  (Overing  v.  Foote,  65  N.  Y.,  263  [1875]). 

Under  L.  1865  (Ch.  453,  § 2)  the  supervisors  have  no  authority  to 
add  to  the  assessment-roll  at  the  suggestion  of  the  assessors  the  name 
of  a person  whom  they  had  previously  omitted  as  not  liable  to 
assessment.  Nor  can  the  supervisors  under  that  statute  add  property 
at  an  increased  valuation  over  the  preceding  year.  Where  the  super- 
visors add  a tax  which  they  have  no  jurisdiction  to  place  upon  the  roll, 
the  supervisor  of  a town  who  delivers  the  roll  to  the  collector,  is  liable 
in  damages  for  a sale  thereunder  (Marsh  v.  Bowen,  12  Abb.  N.  C.,  1 
[1881]). 

A’  corporation  liable  to  taxation  under  L.  1880,  Ch.  542,  having 
been  inadvertently  omitted  from  assessment  for  city  and  county  pur- 
poses, for  one  year,  held  that  it  could  be  taxed  therefor  under  the 
provisions  of  L.  1865,  Ch.  453,  upon  the  roll  of  the  succeeding  year 
(People  ex  rel.  Brooklyn  City  R.  R.  Co.  v.  Assessors  of  Brooklyn,  92 
N.  Y.,  430  [1883]). 

A tax  against  a resident  returned  as  unpaid,  held  to  be  chargeable, 
in  the  subsequent  year,  against  the  land  assessed  only  ( J ewett  v. 
Eamphear,  20  N.  Y.  WTeekly  Big.,  232  [1884]). 

The  provisions  of  L.  1865,  Ch.  453,  being  a part  of  the  general 
system  of  taxation,  are  not  subject  to  the  constitutional  objection  that 
that  they  do  not  require  a notice  or  hearing,  since  the  general  notice 
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of  the  completion  of  the  assessment-roll  covers  them  (People  ex  reL 
Brooklyn  City  B.  B.  Co.  u Assessors  of  Brooklyn,  92  N.  Y.,  430  [1883]). 

See  L.  1871  (Ch.  171,  p.  337)  as  to  the  valuation  of  lands  lying 
partly  without  the  limits  of  a village  or  city  constituting  a separate 
road  district. 

2 B.  S.;  991,  Pt.  I.,  Ch.  Xm.,  Tit.  II.,  Art.  II: 

“ § 11.  The  lands  of  non-residents  shall  be  designated  in  the  same 
assessment  roll,  but  in  a part  thereof  separate  from  the  other  assess- 
ments, and  in  the  manner  prescribed  in  the  two  following  sections: 

“ § 12.  If  the  land  to  be  assessed,  be  a tract  which  is  subdivided 
into  lots,  or  be  part  of  a tract  which  is  so  subdivided,  the  assessors 
shall  proceed  as  follows: 

“1.  They  shall  designate  it  by  its  name,  if  known  by  one,  or  if  it  be 
not  distinguished  by  a name,  or  the  name  be  unknown,  they  shall  state 
by  what  other  lands  it  is  bounded; 

“ 2.  If  they  can  obtain  correct  information  of  the  subdivisions  they 
shall  put  down  in  their  assessment  rolls,  and  in  a first  column,  all  the 
unoccupied  lots  in  their  town  or  ward,  owned  by  non-residents,  by 
their  numbers  alone,  and  without  the  names  of  their  owners,  beginning 
at  the  lowest  number  and  proceeding  in  numerical  order  to  the  highest; 

“ 3.  In  a second  column,  and  opposite  to  the  number  of  each  lot, 
they  shall  set  down  the  quantity  of  land  therein,  liable  to  taxation ; 

“ 4.  In  a third  column,  and  opposite  to  the  quantity,  they  shall  set 
down  the  valuation  of  such  quantity; 

“5.  If  such  quantity  be  a full  lot,  it  shall  be  designated  by  the 
number  alone;  if  it  be  part  of  a lot,  the  part  must  be  designated  by 
boundaries,  or  in  some  other  way,  by  which  it  may  be  known. 

“ § 13.  If  the  land  so  to  be  assessed  be  a tract  which  is  not  sub- 
divided, or  if  its  subdivisions  can  not  be  ascertained  by  the  assessors, 
they  shall  proceed  as  follows : 

“ 1.  They  shall  enter  in  their  roll  the  name  or  boundaries  thereof, 
as  above  directed,  and  certify  in  the  roll  that  such  tract  is  not  sub- 
divided, or  that  they  can  not  obtain  correct  information  of  the  sub- 
divisions, as  the  case  may  be; 

“2.  They  shall  set  down  in  the  proper  column,  the  quantity  and 
valuation  as  above  directed; 

“3.  If  the  quantity  to  be  assessed  be  the  whole  tract,  such  a 
description  by  its  name  or  boundaries  will  be  sufficient;  but  if  a part 
only  is  liable  to  taxation,  that  part  or  the  part  not  liable,  must  be 
particularly  described; 

“ 4.  If  any  part  of  such  tract  be  settled  and  occupied  by  a resident 
of  the  town  or  ward,  the  assessors  shall  except  such  part  from  their 
assessment  of  the  whole  tract,  and  shall  assess  it  as  other  occupied 
lands  are  assessed;  and  if  they  can  not  otherwise  designate  such  parts, 
they  shall  notify  the  supervisor  of  the  town,  who  shall  cause  a survey 
and  two  manuscript  maps  to  be  made,  for  the  purpose  of  ascertaining 
the  situation  and  quantity  of  every  such  occupied  part; 

“ 5.  One  of  those  maps  shall  be  delivered  by  the  supervisor  to  the 
county  treasurer,  to  be  by  him  transmitted  to  the  comptroller,  and 
the  other  shall  be  delivered  in  like  manner  to  the  assessors; 
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“ 6.  The  assessors  shall  then  complete  the  assessment  of  the  tract, 
and  shall  deposit  the  map  in  the  town  clerk’s  office,  for  the  information 
of  future  assessors.  And  the  expense  of  making  such  survey  and 
maps  shall  be  immediately  repaid  to  the  supervisor,  out  of  the  county 
treasury;  and  it  shall  be  added  by  the  board  of  supervisors  to  the 
tax  on  the  tract,  distinguishing  it  from  the  ordinary  tax. 

The  foregoing  provisions  (§§  11, 12  and  13)  of  the  Revised  Statutes 
must  be  taken  in  connection  with  L.  1885,  Ch.  411,  by  which  they  are 
repealed  as  to  counties  containing  more  than  300,000  inhabitants. 

Under  2 R.  S.,  991,  § 12,  subd.  5,  though  the  number  of  the  lot,  if  a 
full  lot  is  assessed,  was  a sufficient  designation  of  the  quantity  of  land, 
a more  definite  description  should  be  given  where  a part  of  a lot  only 
is  intended  (Hubbell  v.  Weldon,  Hill  & Supp.  139  [1843]). 


B. 

Rules  for  the  Valuation  of  Real  and  Personal  Estate. 

2.  R.  S.,  992,  Pt.  I,  Ch.  XIII.,  Tit.  II.,  Art.  II.,  L.  1885,  Ch.  176,  p.  316: 

“ § 17.  All  real  and  personal  estate  liable  to  taxation,  shall  be  esti- 
mated and  assessed  by  the  assessors  at  its  full  and  true  value,  as  they 
would  appraise  the  same  in  payment  of  a just  debt  due  from  a solvent 
debtor.” 

(People  ex  rel.  Buffalo  R.  R.  v.  Fredericks,  48  Barb.,  176  [1866]; 
People  ex  rel.  Sup.  Westchester  v.  Fowler,  55  N.  Y.,  252  [1873] ; People 
ex  rel.  Williams  v.  Comrs.  Taxes  of  Albany,  2 Hun,  587  [1874] ; People 
ex  rel.  Gallatin  Nat.  Bk.  v.  Comrs.  Taxes,  67  N.  Y.,  520  [1876] ; S.  C.,  4 
Otto,  415  [1876] ; People  ex  rel.  Rome,  Watertown  R.  R.  v.  Dixon,  8 
Hun,  178  [1876].) 

In  Albany  & Schenectady  R.  R.  Co.  v.  Osborn  (12  Barb.,  223  [1851]), 
it  was  held  that  the  real  estate  of  railroads  is  to  be  appraised  in  the 
same  manner  as  the  adjacent  lands  belonging  to  individuals,  and 
without  reference  to  the  other  parts  of  the  railway,  without  the  town 
in  which  it  is  assessed,  and  irrespective  of  whether  it  is  profitable  to 
the  stockholders  or  not. 

Valuation  of  assessors  acting  within  their  jurisdiction  is  conclusive 
in  the  absence  of  fraud  (Albany  & West  Stockbridge  R.  R.  Co.  v. 
Canaan,  16  Barb.,  244  [1853]). 

Assessors  are  to  estimate  that  section  of  a railroad  which  passes 
through  a town  at  its  true  and  full  value,  without  regard  to  the 
market  price  of  its  shares,  or  the  productiveness  of  its  business 
(Albany  & West  Stockbridge  R.  R.  Co.  v.  Canaan,  16  Barb.,  244  [1853]). 
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A railroad  built  over  the  lands  of  Indians  according  to  L.  1836, 
Ch.  316,  under  a contract  giving  the  right  of  use  without  limitation  as 
to  time,  is  liable  to  assessment  under  1 R.  S.  387,  § 1,  as  real  estate  of 
the  railroad  company. 

The  exemption  of  the  Indian  reservations  from  taxation  ceases  to 
the  extent  of  the  right  granted  to  the  railroad  company  (People  ex 
rel.  Erie  Railway  Co.  v.  Beardsley,  52  Barb.  105  [1868] ; affirmed  in  41 
N.  Y.,  619). 

The  real  estate  of  a railroad  company  is  to  be  assessed  in  connection 
with  its  position  and  the  business  or  profit  to  be  derived  therefrom, 
not  as  isolated  from  the  rest  of  the  road  (People  ex  rel.  Buffalo  & 
State  Line  R.  R.  Co.  v.  Barker,  48  N.  Y.,  70  [1871] ; People  ex  rel. 
Buffalo  & State  Line  R.  R.  Co.  v.  Fredericks,  48  Barb.,  173  [1866] ; 
overruling  in  effect  Albany  & Schenectady  R.  R.  Co.  v.  Owen,  12  Barb., 
223  [1851]). 

It  is  not  the  duty  of  assessors  in  fixing  the  tax  to  be  laid  on  the 
real  estate  of  a railroad  company  in  a town  away  fyom  its  principal 
place  of  business  to  enter  on  the  roll  the  amount  of  the  capital  stock. 
They  should  enter  the  quantity  of  such  real  estate  within  their  juris- 
diction, and  assess  it  as  they  do  that  of  individuals  (People  ex  rel. 
Buffalo  & State  Line  R.  R.  Co.  v.  Barker,  48  N.  Y.,  70  [1871]). 

The  assessment  of  the  part  of  a canal  within  a town,  should  be  upon 
its  estimated  value  as  a part  of  one  continuous  way  (People  ex  rel. 
Delaware  & Hudson  Canal  Co.  v.  Keator,  2 How.  Pr.  N.  S.,  479  [1885]). 

Assessors  are  not  bound  by  proof  produced  before  them  as  to  value, 
but  must  exercise  their  judgment  notwithstanding  such  proof  (People 
ex  rel.  Westbrook  v.  Village  of  Ogdensburgh,  48  N.  Y.,  390  [1872]). 

That  the  value  of  the  land  over  which  a railroad  runs  should  be 
determined  mainly  by  the  productiveness  of  its  use,  rather  than  by  its 
cost  (People  ex  rel.  Ogdensburgh,  etc.  R.  R.  Co.  v.  Pond,  13  Abb. 
N.  C.  1,  affirmed  in  92  N.  Y.,  643). 

A party  assailing  the  validity  of  an  assessment  should  make  it  con- 
clusively appear  that  the  method  by  which  the  assessors  arrived  at 
the  result  complained  of  was  incorrect,  and  that  the  assessment  does 
represent  the  fair  value  of  the  property  assessed  (People  ex  rel.West- 
chester  Eire  Ins.  Co.  v.  Davenport,  91  N.  Y.,  574  [1883]). 

In  ascertaining  the  full  value  of  business  property,  its  cost  may  be 
considered,  but  the  more  controlling  consideration  is  its  earning 
capacity  (People  ex  rel.  Albany,  etc.  Bridge  Co.  v.  Weaver,  34  Hun, 
322  ; affirming  67  How.  Pr.,  477  [1884]). 
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In  determining  the  value  of  canal  property  — held,  that  earning 
capacity  should  be  the  principal  test  (People  ex  rel.  Delaware,  etc. 
Canal  Co.  v.  Roosa,  2 How.  Pr.,  N.  S.,  454  [1885]). 

In  the  following  case  it  was  held  that  the  assessors  could  only, 
under  the  peculiar  circumstances,  assess  the  property  with  reference 
to  its  intrinsic  value  (People  ex  rel.  N.  Y.,  West  Shore  and  B.  R.  R.  Co. 
v.  Toohey,  4 N.  Y.  State  Rep.,  895  [1886]). 

In  reviewing  upon  certiorari  under  L.  1880,  Ch.  269,  an  assessment 
by  town  assessors  against  a railroad  company  for  its  main  track,  the 
Special  Term  based  its  estimate  upon  the  average  net  earnings  per 
year  for  the  previous  five  years.  The  net  earnings  were  capitalized 
at  five  per  cent,  and  divided  by  the  number  of  miles  of  main  track  to 
to  obtain  the  value  per  mile.  Held  that,  in  the  absence  of  evi- 
dence of  undeveloped  facilities  to  increase  the  estimate  of  present 
value,  and  of  evidence  of  mismanagement  tending  to  show  that  the 
earnings  did  not  represent  the  earning  capacity,  or  that  the  results  of 
the  five  years  did  not  fairly  indicate  the  company’s  present  financial 
importance,  the  method  was  not  erroneous,  and  the  conclusion  on 
the  question  of  fact  as  to  valuation  should  be  sustained  (People  ex 
rel.  Rome,  etc.,  R.  R.  Co.  v.  Hicks,  40  Hun,  598  [1886] ; Same  v.  Eddy, 
lb. ; Same  v.  Bancroft,  lb. ; see,  also,  People  ex  rel.  Rome,  W.  & O. 
R.  R.  Co.  u Smoyer,  24  W.  D.,  195  [1886]). 

In  ascertaining  the  net  earnings  the  Special  Term  deducted  from 
the  gross  earnings:  1.  The  net  earnings  of  its  freight  cars  on  other 
roads.  2.  The  value  of  the  use  of  its  freight  cars  on  its  own  road  at 
the  same  rate.  3.  The  amount  received  from  rentals  of  its  real  prop- 
erty not  used  in  its  business.  4.  Interest  at  the  rate  of  five  per  cent 
on  the  value  of  its  side  tracks.  5.  Interest  upon  the  value  of  its 
coaches  and  cars  other  than  freight  cars.  6.  Interest  upon  the  value 
of  its  locomotives.  7.  Interest  upon  the  value  of  its  depots,  docks, 
sheds  and  lands  outside  of  the  main  track,  not  rented  but  used  in  its 
business;  treating  the  residue  as  the  net  earnings  of  the  main  track. 
Held,  not  an  erroneous  method  (lb.). 

The  rental  paid  for  leaded  branches  exceeded  their  net  earnings, 
and  the  relator  contended  that  the  number  of  miles  of  these  branches 
should  be  added  to  the  length  of  the  main  line  in  making  up  the 
divisor  of  the  net  earnings  to  ascertain  the  value  per  mile.  Held , 
that  the  Special  Term  did  not  err  in  dividing  the  net  earning  by 
the  number  of  miles  of  main  track  less  the  length  of  the  leased 
branches  (lb.). 
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Where,  in  determining*  the  assessment,  a capitalization  upon  a basis 
of  five  per  cent  was  used  as  an  aid,  it  was  held  a proper  assistance  to  the 
judgment,  in  connection  with  cost,  location,  feeders,  probable  increase 
of  business,  and  the  like,  and  that  the  law  did  not  dictate  what  calcula- 
tions the  court  should  make  to  enlighten  its  own  judgment.  Also 
held,  that  the  assessors  had  a right  to  refer  to  the  reports  of  the  com- 
pany. The  same  line  of  road  may  be  differently  valued  in  different 
towns  (People  ex  rel.  Rome,  Watertown  and  Ogdensburgh  R.  R.  v. 
Hicks,  7 N.  Y.  State  Rep.,  359  [1887] ; Same  u Eddy  [lb.] ; Same  v. 
Bancroft  [lb.]). 

(For  the  same  cases  at  General  Term,  see  2 N.  Y.  State  Rep.,  294.) 

Equality  in  taxation  is  the  result  to  be  sought,  and  when  it  exists 
no  ground  for  interference  is  shown  (People  ex  rel.  Hartford  and 
Connecticut  Western  R.  R.  Co.  v.  Frost,  10  N.  Y.  State  Rep.,  878 
[1887],  G.  T.). 

The  judgment  of  assessors  upon  conflicting  evidence  as  to  value  is 
not  reviewed  in  the  Court  of  Appeals  (People  ex  rel.  Rome,  etc.,  R.  R. 
Co.,  v.  Haupt,  104  N.  Y..  377  [1887];  Same  v.  Hood,  lb. ; Same  v. 
Moyer,  Hd.). 

2 R.  S.,  992: 

“ § 18.  The  preceding  section  shall  be  followed  in  all  assessments 
made  under  this  chapter,  except  where  the  assessors  shall  be  specially 
required  by  law  to  observe  a different  rule.” 

(People  ex  rel.  Williams  n.  Commrs.  Taxes  of  Albany  City,  2 Hun, 
587  [1874]). 

Correction  of  Assessments. 

2 R.  S.,  992,  Laws  1857  (Ch.  536,  vol.  2,  p.  122);  Laws  1858  (Ch.  110): 

“ §19.  The  assessors  shall  complete  the  assessment-rolls  on  or  before 
the  first  day  of  August,  in  every  year,  and  shall  make  out  one  fair 
copy  thereof,  to  be  left  with  one  of  their  number.  They  shall  forth- 
with cause  notices  thereof  to  be  left  with  one  of  their  number;  they 
shall  forthwith  cause  notices  thereof  to  be  put  up  at  three  or  more 
public  places  in  their  town  or  ward.” 

Omission  by  the  assessors  to  give  notice  of  the  completion  of  the 
assessment-roll  is  a jurisdictional  defect.  Where  the  notices  were 
posted  only  five  days  instead  of  twenty  days  before  the  review  of  the 
roll, — held  that  the  assessment  was  void  (Wheeler  v.  Mills,  40  Barb.,  644 
[1863]). 

Where,  in  proceedings  for  contempt  in  not  paying  a tax,  it  did  not 
appear  that  there  had  been  a meeting  of  the  assessors  to  complete  the 
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assessment-roll,  nor  any  notice  to  appear  thereat, — held  that  one 
assessed  was  not  concluded  against  alleging  irregularity  in  the  assess- 
ment, by  not  having  appeared  and  asked  for  a correction  (Metcalf  u 
Messenger,  46  Barb.,  325  [1864]). 

Where  the  assessors  had,  on  notice,  opened  the  roll  for  inspection, 
leaving  a blank  opposite  the  plaintiff’s  name  to  be  filled  up  •with  a 
description  of  lands  leased  by  him,  as  soon  as  they  could  learn  if  any 
had  been  released  within  the  year,  and  the  plaintiffs  agent  inspected 
the  roll  and  thereupon  furnished  the  assessors  with  a list  of  plaintiff’s 
property  which  was  inserted  in  the  roll  about  the  middle  of  July, — 
held  that  the  assessment  was  regular  (Overing  v.  Eoote.  43  N.  Y.,  290 
[1871]). 

After  the  completion  of  the  roll,  and  the  formal  notice  of  that  com- 
pletion, assessors  are  without  jurisdiction  to  change  either  the  persons 
or  property  assessed,  or  the  adjudged  valuation  of  the  latter,  except 
upon  complaint  of  the  party  aggrieved.  Where  the  assessment  of  the 
relator,  as  trustee,  upon  personal  property  to  the  amount  of  $40,000 
was  agreed  upon  by  the  assessors,  but  they,  or  some  one,  entered  it 
upon  the  roll  at  $4,000,  and  though  before  notice  of  the  completion  of 
the  roll  they  were  apprised  of  the  fact,  they  did  not  correct  the  error, — 
held  that  a change  after  the  completion  of  the  roll,  made  by  them 
without  notice  to  the  relator  until  the  review  day,  could  not  be  sus- 
tained, since  it  deprived  him  of  the  right  to  twenty  days’  notice  given 
him  by  statute,  and  moreover  was  not  a mere  clerical  error,  but  when 
uncorrected  became  one  of  pure  negligence,  affecting  the  substance  of 
the  assessment  (People  ex  rel.  Chamberlain  v.  Forrest,  96  N.  Y.,  544 
[1884]). 

Where  the  owner  to  whom  property  was  assessed  died  July  eleventh, 
though  the  roll  was  not  verified  till  September, — held  that  the  assess- 
ment was  to  the  jmoper  owner  (O’Donnell  v.  McIntyre,  37  ITun,  615 
[1885]). 

An  assessment  of  water  rates  against  vacant  lots  in  a city,  without 
notice  to  the  owner, — held  void  (Kemsenu  Wheeler,  105  N.  Y.,  573  [1887] ). 

2 R.  S.  992  Art.  II. : 

“§  20.  ’(As  ’amended  by  L.  1851,  Ch.  176,  § 4,  p.  333;  L.  1857,  Ch. 
536,  § 4.)  Such  notices  shall  set  forth  that  the  assessors  have  com- 
pleted their  assessment-roll,  and  that  a copy  thereof  is  left  with  one 
of  their  number  at  a place  to  be  specified  therein,  where  the  same 
may  be  seen  and  examined  by  any  person  interested,  until  the  third 
Tuesday  of  August;  and  that  on  that  day  the  assessors  will  meet  at  a 
time  and  place  also  to  be  specified  in  such  notice,  to  review  their 
assessments.  On  the  application  of  any  person,  conceiving  himself 
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aggrieved,  it  shall  be  the  duty  of  the  said  assessors  on  such  day  to 
meet  at  the  time  and  place  specified,  and  hear  and  examine  all 
complaints  in  relation  to  such  assessments  that  may  be  brought 
before  them;  and  they  are  hereby  empowered,  and  it  shall  be  their 
duty,  to  adjourn  from  time  to  time,  as  may  be  necessary,  to  hear 
and  determine,  in  accordance  with  the  rule  prescribed  by  section 
fifteen  of  said  title  two,  such  complaints;  but  in  the  several  cities  of 
this  State,  the  notices,  required  by  this  section,  may  conform  to  the 
requirements  of  the  respective  laws  regulating  the  time,  place  and 
manner  for  revising  the  assessments  in  said  cities,  in  all  cases  where  a 
different  time,  place  and  manner  is  prescribed  by  said  laws  from  that 
mentioned  in  this  act.” 

(Mygatt  v.  Washburn,  15  N.  Y.,  319  [1857];  Clark  v.  Norton,  49 
N.  Y,  247  [1872];  Westfall  v.  Preston,  49  N.  Y.,  354  [1872].  This 
last  case  was  followed  in  Kane  V.  City  of  Brooklyn,  15  N.  Y.  State 
Rep.,  872  [1888],  G.  T.) 

A corporation  does  not  lose  its  right  to  this  hearing  and  relief 
thereat  by  failure  to  file  the  statement  required  by  law  from  corpora- 
tions, under  2 R.  S.  1036,  § 3,  above  (People  ex  rel.  West  Shore  R.  R. 
Co.  v.  Pitman,  9 N.  Y.  State  Rep.,  471  [1887],  G.  T.). 

The  opinion  in  this  last  case  expressly  distinguishes  it  from  People 
ex  rel.  Mutual  Un.  Tel.  Co.  v.  Com.,  99  U.  S.,  254. 

Laws  1857,  Ch.  536: 

§ 3.  “ Where  the  term  “ person  ” or  " persons  ” is  used  in  sections 
eighteen  and  twenty  of  said  title  two  (Ch.  13,  part  1,  R.  S),  and  in 
sections  five,  six  and  seven  of  chapter  one  hundred  and  seventy-six 
of  the  Laws  of  eighteen  hundred  and  fifty-one,  such  term  shall  be  con- 
strued to  include  corporations  as  well  as  individuals.” 

A statement  in  the  notice  posted  October  23,  that  the  roll  would 
remain  for  the  period  of  fifteen  days  “ from  the  first  day  of  Septem- 
ber,”— held  as  to  the  words  quoted  unnecessary,  and  to  be  rejected  as 
surplusage,  in  the  absence  of  evidence  that  the  party  objecting  was 
misled  thereby  (People  ex  rel.  Rome,  Watertown,  etc.  R.  R.  Co.  v. 
Jones,  43  Hun,  131  [1887]). 

2 R.  S.  993,  R.  S.  Part  I.,  Ch.  XIII.,  Title  II.: 

“ § 21.  The  assessor  with  whom  such  assessment-roll  is  left,  shall  sub- 
mit the  same,  during  the  twenty  days  specified  in  such  notice,  to  the 
inspection  of  all  persons  who  shall  apply  for  that  purpose.” 

Laws  1857,  Ch.  536,  vol.  2,  p.  122  (amending  L.  1851,  Ch.  176,  § 6): 

“ §6.  Whenever  any  person  on  his  own  behalf,  or  on  behalf  of  those 
whom  he  may  represent,  shall  apply  to  the  assessors  of  any  town  or 
ward  to  reduce  the  value  of  his  real  and  personal  estate,  as  set  down 
in  the  assessment-roll,  it  shall  be  the  duty  of  such  assessors  to  exam- 
ine such  person  under  oath  touching  the  value  of  his  or  their  said 
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real  or  personal  estate;  and  after  such  examination,  and  such  other 
supplementary  evidence,  under  oath,  .as  shall  he  presented  by  the 
party  or  person  aggrieved,  they  shall  fix  the  value  thereof  at  such  sum 
as  they  may  deem  just,  under  the  rule  prescribed  by  section*  of  this- 
title;  but  if  such  person  shall  refuse  to  answer  any  questions  as  to  the 
value  of  his  real  and  personal  estate,  or  the  amount  thereof,  or  present 
sufficient  supplementary  evidence,  under  oath,  to  justify  a reduction, 
the  said  assessors  shall  not  reduce  the  value  of  such  real  or  personal 
estate.  The  examination  so  taken  shall  be  written,  and  shall  be 
subscribed  by  the  person  examined,  and  shall  be  filed  in  the  office  of 
the  town  clerk  of  the  town  or  city  in  which  such  assessment  shall  be 
made;  and  any  person  who  shall  wilfully  swear  false  on  such  exam- 
ination before  the  assessors,  shall  be  deemed  guilty  of  willful  and 
corrupt  perjury.  It  shall  also  be  the  duty  of  the  assessors,  whenever 
the  valuation  fixed  to*  them,  after  such  examination,  shall  exceed  that 
sworn  to  by  the  aggrieved  party  or  person,  to  indorse  on  the  written 
examination,  the  words  ‘Disagreed  to  by  the  undersigned  assessors, 
under  the  rule  prescribed  for  making  assessments,  by  section  fifteen, 
article  two,  title  two,  chapter  thirteen,  part  one  of  the  Revised 
Statutes,  and  in  view  of  the  obligations  imposed  by  the  deposition 
and  oath,  subscribed  and  made  on  the  completion  of  the  assessment- 
roll,  to  which  this  disagreement  refers.’  It  shall  be  the  duty  of  the 
assessors,  on  the  same  occasion,  to  furnish  the  aggrieved  party  or 
person  a duplicate  copy  of  the  before-mentioned  written  examination, 
together  with  the  indorsement  of  disagreement  aforesaid,  duly 
signed.” 

(L.  1851,  Ch.  176,  § 7,  provides  that  assessors  may  administer  oaths 
under  § 6,  above.) 

(People  ex  rel.  Buffalo  R.  R.  v.  Fredericks,  48  Barb.,  176  [1866] ; 
Clark  v.  Norton,  49  N.  Y.,  247  [1872] ; see  Livingston  v.  Hollenbeck, 
4 Barb.,  9 [1847].) 

The  statutory  requirements  as  to  the  affidavit  to  reduce  assessments 
must  be  strictly  complied  with  (People  v.  Supervisors  of  Westchester, 
15  Barb.,  607  [1853] ; Adriance  v.  Supervisors  of  N.  Y.,  12  How.  Pr., 
224  [1854];  People  v,  Ross,  15  How.  Pr.,  63  [1857]). 

An  affidavit  to  reduce  assessment,  on  deponent’s  belief,  is  defective, 
as  is  a sworn  statement  that  the  property  does  not  exceed  a certain 
sum  after  deducting  debts  and  liabilities  (People  v.  Supervisors  of 
Westchester,  15  Barb.,  607  [1853]). 

An  affidavit  to  obtain  a reduction  of  an  assessment  must  be  sworn 
to  before  the  assessors  or  one  of  them.  A justice  of  the  peace  has  no 
authority  to  administer  an  oath  for  that  purpose.  A statement  as  to 
value,  in  form,  to  the  best  of  deponent’s  knowledge  and  belief,  is  not 
sufficient,  even  where  made  by  a trustee  concerning  trust  property 
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(People  ex  rel.  Lorillard  v.  Supervisors  of  Westchester,  15  Barb.,  607 
[1853]). 

Under  1 R.  S.  (p.  392,  § 15),  then  in  force,  but  since  modified  , 
by  Laws  1851,  Ch.  176,  p.  332,  and  the  acts  amendatory  thereof, 
such  affidavit  by  the  taxpayer  was  conclusive  upon  the  assessors. 

The  provision  of  Laws  1851,  Ch.  176,  p.  334,  taking  away  the  con- 
Clusiveness  of  the  affidavit  before  required,  and  making  it  the  duty  of 
the  assessors  to  examine  the  applicant  for  a reduction,  under  oath, 
does  not  give  them  the  right  to  fix  the  value  arbitrarily.  They  act 
judicially  and  should  decide  according  to  the  evidence  before  them 
(People  ex  rel.  Raplee  v.  Reddy,  43  Barb.,  539  [1865]). 

Where  the  relators  asked  for  a reduction  of  the  assessment  of  their 
shares  in  a National  bank,  to  correspond  to  the  valuation  of  those  of 
a State  bank  in  the  same  ward,  it  appeared  that  both  were  assessed 
upon  their  par  value,  while  both  commanded  a premium  in  the  market, 
that  on  the  shares  of  the  State  bank  being  much  the  higher, — held 
that  though  the  assessment  was  unequal  between  the  two,  yet  since  it 
did  not  appear  that  all  other  bank  stock  in  the  ward  was  as  favorably 
assessed  as  that  of  the  State  bank  referred  to,  the  relators  could  not 
have  the  reduction  asked  for,  and  that  a general  reassessment  could 
not  be  ordered,  since  none  of  the  assessments  against  shareholders 
could  then  be  increased  (People  ex  rel.  Williams  v.  Assessors  of 
Albany,  2 Hun,  583  [1874]).  . 

An  applicant  for  a reduction  who  fails  to  subscribe  to  a written 
•examination  under  Laws  1857,  Ch.  536,  § 6,  has  no  right  to  the  deduc- 
tion, though  his  examination  shows  him  to  be  entitled  to  it. 

If  the  applicant  states  that  he  can  not  remember  to  whom  the  debts 
he  seeks  to  have  deducted  from  his  assessment,  are  due,  nor  the 
several  amounts  thereof,  the  assessors  should  disregard  his  evidence 
(Vose  v.  Willard,  47  Barb.,  320  [1866]). 

The  evidence  produced  by  the  owner  seeking  to  correct  an  assess- 
ment, if  uncontradicted,  must  control  (People  ex  rel.  Amer.  Linen 
Thread  Co.  v.  Howland,  61  Barb.,  273  [1871]). 

(See  People  ex  rel.  W.  R.  R.  Co.  v.  Barker,  48  N.  Y.,  70,  below.) 

Where  the  assessors  had  valued  the  real  estate  of  a corporation  at 
$125,000,  while  the  evidence  before  them  was  but  $45,000, — held,  on 
certiorari,  that  the  assessment  should  be  corrected  to  correspond  with 
the  evidence  (lb.). 

Assessors  are  not  concluded  by  affidavit  as  to  valuation,  unless  the 
evidence  for  the  applicant  is  the  only  evidence  before  them.  Where 
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this  is  the  case,  however,  they  must  assume  the  matters  sworn  to 
to  be  true,  and  correct  the  roll  accordingly  (People  ex  rel.  Oswego 
Canal  Co.  v.  City  of  Oswego,  5 Hun,  117  [1875] ; see,  also,  6 Supm.  Ct. 
[T.  & C.],  673). 

Where  a sinking  fund  was  assessed  at  $500,000,  and  the  trustees 
made  affidavit  that  its  amount  did  not  exceed  the  amount  of  the  debt 
it  was  created  to  pay  by  more  than  $5,000, — held , in  the  absence 
of  other  evidence,  that  the  assessment  should  be  reduced  to  the  lower 
sum. 

Where  the  relators  had  asked  the  assessors  to  relieve  them  from  an 
assessment  entirely,  wffiereas  it  appeared  that  they  were  entitled  to  a 
reduction  only, — held  that  the  reduction  should  have  been  granted, 
though  costs  should  not  be  imposed  on  the  assessors  on  reviewing 
their  proceedings  denying  the  application,  since  it  had  not  asked  for 
the  reduction  merely  (People  ex  rel.  Western  R.  R.  Co.  v.  Assessors  of 
Albany,  40  N.  Y.,  154  [1869]). 

Where  an  affidavit  in  support  of  an  application  for  relief  from  an 
assessment  is  considered  by  the  assessors  on  the  merits,  an  objection 
that  it  is  informal  or  insufficient  proof  of  the  facts  alleged,  not  made 
at  the  time  it  was  presented,  will  not  be  available  to  them  on  certiorari 
to  review  their  proceedings  (People  ex  rel.  Y/estern  R.  R.  Co.  v. 
Assessors  of  Albany,  40  N.  Y.,  154  [1869]). 

The  affidavit  by  an  owner  of  property  seeking  a reduction  of  the 
assessment  thereon  is,  since  Laws  1851  (Ch.  176),  not  conclusive 
evidence  of  value,  but  it  is  to  be  considered  by  the  assessors  with  such 
other  information  as  they  possess  (People  ex  rel.  Buffalo  and  State 
Line  R.  R.  Co.  v.  Barker,  48  N.  Y.,  70  [1871]). 

The  record  on  certiorari  showed  that  the  relator,  an  insurance  com- 
pany, was  assessed  for  $76,000  personal  property.  The  affidavit  on 
which  a reduction  was  sought  admitted  the  possession  of  $209,600 
personalty,  on  which  it  was  liable  to  be  taxed,  unless  exempt 
by  reason  of  a contingent  liability  for  premiums  unearned  on  unex- 
pired policies  reclaimable  on  demand,  which  liability  was  estimated  at 
$340,000.  The  assessors’  return  to  the  certiorari  stated  that  the  assess- 
ment was  duly  and  legally  made,  but  did  not  set  out  the  evidence  on 
which  it  was  made.  Held,  that  in  the  absence  of  proof  to  the  con- 
trary, it  was  to  be  presumed  that  the  assessors  proceeded  legally  in 
regard  to  the  deduction  on  account  of  such  unearned  premiums 
(People  ex  rel.  Westchester  Fire  Ins.  Co.  v.  Davenport,  91  N.  Y.,  574 
[1883]). 
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In  order  to  authorize  a reduction  of  the  assessors’  valuation  of  the 
personal  property  of  a corporation  it  must  be  made  to  appear  that  it 
exceeded  the  value  of  all  the  personal  property  after  deducting  the 
debts  (People  ex  rel.  Parsons  Manuf.  Co.  v.  Moore,  11  N.  Y.  State 
Repr.,  859  [1887]). 

Oath  of  Assessors  to  Assessment-Roll. 

Laws  1885,  Ch.  201,  § 1,  p.  364;  amending  L.  1884,  Ch.  57,  which 
amends  L.  1851,  Ch.  176,  § 8.: 

“§  8.  When  the  assessors,  or  a majority  of  them,  shall  have  com- 
pleted their  roll,  they  shall  severally  appear  before  any  officer  of  their 
county  authorized  by  law  to  administer  oaths,  and  shall  severally  make 
and  subscribe  before  such  officer  an  oath  in  the  following  form:  * We, 
the  undersigned,  do  severally  depose  and  swear  that  we  have  set 
down,  in  the  foregoing  assessment-roll,  all  the  real  estate  situated  in 
the  (town  or  ward,  as  the  case  may  be),  according  to  our  best  informa- 
tion; and  that,  with  the  exception  of  those  cases  in  which  th4  value  of 
the  said  real  estate  has  been  changed  by  reason  of  proof  produced 
before  us,  we  have  estimated  the  value  of  the  said  real  estate  at  the 
sums  which  a majority  of  the  assessors  have  decided  to  be  the  full 
value  thereof;  and  also  that  the  said  assessment-roll  contains  a true 
statement  of  the  aggregate  amount  of  the  taxable  personal  estate  of 
each  and  every  person  named  in  such  roll  over  and  above  the  amount 
of  debts  due  from  such  persons  respectively,  and  excluding  such 
stocks  as  are  otherwise  taxable,  and  such  other  property  as  is  exempt 
by  law  from  taxation,  at  the  full  value  thereof  according  to  our  best 
judgment  and  belief  ; which  oath  shall  be  written  or  printed  on  said 
roll,  signed  by  the  assessors  and  certified  by  the  officer,  and  shall  be 
in  place  of  the  official  certificate  now  required  by  law;  and  every  asses- 
sor who  shall  willfully  swear  false  in  taking  and  subscribing  said  oath 
shall  be  deemed  guilty  of,  and  liable  to  the  penalties  of,  willful  and 
corrupt  perjury.” 

(Laws  1884,  Ch.  83;  Laws  1886,  Ch.  200.)  The  l&ws  legalize  defective 
oaths  theretofore  made.  (Albany  & West  Stockbridge  R.  R.  Co.  v.  The 
Town  of  Canaan,  16  Barb.,  250  [1853] ; N.  Y.  & Harlem  R.  R.  Co.  v. 
Lyon,  16  Barb.,  655  [1853] ; Oswego  Starch  Factory  v.  Dolloway,  21 
N.  Y.,  451  [1860] ; Parker  Mills  v.  Comrs.  Taxes  and  Assessments,  23 
N.  Y.,  243  [1861] ; People  ex  rel.  Bank  Commonwealth  v.  Comrs.  Taxes 
and  Assessments,  23  N.  Y.,  193,  245  [1861] ; Nat.  Bk.  Chemung  v. 
Elmira,  6 Lans.,  123  [1871] ; Overing  v.  Foote,  43  N.  Y.,  296  [1871] ; 
Westfall  v.  Preston,  49  N.  Y.,  354  [1872] ; People  ex  rel.  Sup.  West- 
chester v.  Fowler,  55  N.  Y.,  252  [1873];  Bradley  v.  Ward,  58  N.  Y., 
407  [1874] ; People  ex  rel.  Walkill  Valley  R.  R.  Co.  v.  Keator,  67  How. 
Pr.,  277  [1884] ; People  ex  rel.  Albany  & G.  B.  Co.  v.  Weaver,  67  How. 
Pr.,  477  [1884] ; S.  C.,  34  Hun,  321  [1884] ; Inman  v.  Coleman*  37  Hun, 
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170  [188£>];  People  ex  rel.  Osgood  v.  Comrs.,  99  N.  Y.,  154  [1885]  ; 34 
Hun,  506  [1885],  S.  C.) 

Assessors  have  the  right  to  correct  an  assessment  (except  to  increase 
an  estimate  of  property  after  the  roll  has  been  deposited  with  one  of 
their  number  for  inspection)  at  any  time  before  the  roll  is  delivered 
to  the  supervisor  (People  ex  rel.  Lorillard  v.  Supervisors  of  West- 
chester, 15  Barb.,  607  [1853]). 

In  Parish  v.  Golden  (35  N.  Y.,  462  [1866]  ),  it  was  held  that  the 
omission  from  the  affidavit  annexed  to  the  assessment-roll  that  it  con- 
tains a true  statement  of  the  aggregate  of  the  taxable  personal  estate 
excluding  such  stocks  as  are  otherwise  taxable,  of  the  words  “ and 
such  other  property  as  is  exempt  by  law  from  taxation,”  was  not  a 
jurisdictional  defect.  The  opinion  of  the  court  in  Brevoort  v.  City  of 
Brooklyn  (89  N.  Y.,  128)  limits  the  effect  of  the  decision  in  the  former 
case  to  the  particular  defect  there  passed  upon. 

A substantial  compliance  of  the  affidavit  of  assessors  with  the 
statute  is  sufficient  (Buffalo  & State  Line  B.  B.  Co.  v.  Supervisors  of 
Erie,  48  N.  Y.,  93  [1871]). 

Where,  to  show  the  invalidity  of  a sale  for  taxes,  the  defendant  had 
produced  at  the  trial  what  purported  to  be  assessment-rolls,  which 
were  in  the  handwriting  of  one  of  the  assessors,  and  were  found  with 
other  assessment-rolls  in  the  town  clerk’s  former  office,  and  neither  they 
nor  the  copies  in  the  collector’s  hands  had  the  affidavit  prescribed  by 
law  attached,  the  court  directed  a verdict  for  the  defendant  on  the 
ground  that  the  rolls  produced  were  the  originals,  and  were  defective 
in  lacking  the  affidavit.  Held , that  such  direction  should  be  sustained 
(Johnson  v.  Elwood,  53  N.  Y.,  431  [1873]). 

In  an  action  by  a taxpayer  against  a supervisor  and  a tax  collector 
for  wrongfully  taking  from  the  plaintiff  the  amount  of  a tax  claimed 
to  be  illegally  assessed,  Beynolds,  commissioner,  in  an  opinion  separate 
from  that  of  the  other  judges,  but  arriving  at  the  same  disposition  of 
the  case,  held  that  an  assessment-roll  not  verified  by  one  of  the  assess- 
ors, and  not  accompanied  by  a certificate  of  the  other  assessors  stating 
the  cause  of  the  omission,  as  provided  for  by  1 Bevised  Statutes,  394 
(§  30),  was  defective  and  invalid,  since  the  provisions  of  a statute 
by  which  a public  officer  may  condemn  property  must  be  strictly 
observed  (Bellinger  v.  Gray,  51  N.  Y.,  610  [1873]). 

Omission  of  venue  to  assessors’  verification, — held  immaterial,  since  it 
is  not  an  affidavit  but  an  oath  in  a prescribed  form.  Though  it  did 
not  appear  that  the  justice  before  whom  it  was  sworn  was  a justice  of 
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the  town,  held,  that  in  the  absence  of  proof  to  the  contrary,  it  would 
be  presumed  that  he  was  (Colman  v.  Shattuck,  G2  N.  Y.,  348  [1875], 
affirming  2 Hun,  497;  5 Thomp.  & C.,  34). 

The  oath  of  assessors  on  one  side  of  the  roll,  under  the  entry  of 
assessments  on  residents, — held  to  cover  the  assessment  of  non-resident 
lands  on  the  other  side  of  the  leaf,  in  the  absence  of  proof  that  when 
sworn  to  the  roll  did  not  contain  the  latter  entries  (Colman  v.  Shat- 
tuck, 62  N.  Y.,  348  [1875],  affirming  2 Hun,  497;  5 Thomp.  & C.,  34). 

Where  only  two  of  the  assessors  verified  the  roll,  and  no  certificate 
was  attached  stating  the  cause  of  omission  of  the  third, — held , that,  as 
such  certificate  was  not  part  of  the  official’s  oath,  nor  a necessary  part 
of  the  roll,  and  two  assessors  had  power  to  act,  the  validity  of  the  roll 
was  not  impaired  (Colman  v.  Shattuck,  62  N.  Y.,  348  [1875],  affirming 
2 Hun,  497;  5 Thomp.  & C.,  34;  and  distinguishing  Bellinger  v.  Gray, 
51  N.  Y.,  610). 

An  oath,  “ we  have  estimated  the  value  of  the  said  real  estate  at  the 
sums  which  a majority  of  the  assessors  have  decided  to  be  the  fair 
proportionate  value  thereof,  and  at  which,  in  the  same  ratio,  they 
would  appraise  the  same  in  payment  of  a just  debt  due  from  a solvent 
debtor,” — held  to  be  fatally  defective  (Beach  v.  Hayes,  58  How.  Pr.,  17 
[1879]). 

An  affidavit  of  assessors  to  their  roll  stated  that  they  had  estimated 
the  real  estate  “at  the  assessed  value  thereof”  instead  of  “the  full 
• and  true  value  thereof,”  and  that  the  roll  contained  a true  statement 
of  the  personal  property,  “according  to  our  best  knowledge  and 
belief”  instead  of  “judgment  and  belief.”  Held,  that  the  affidavit 
was  fatally  defective,  and  any  tax  levied  upon  the  roll  was  void 
(Hinckley  v.  Cooper,  22  Hun,  253  [1880]). 

The  omission  from  the  verification  of  an  assessment-roll  of  the 
statement  required  by  the  charter  of  Brooklyn  (L.  1854,  Ch.  384, 
title  4,  § 31,  as  amended  by  L.  1862,  Ch.  63,  § 21),  that  the  assessors 
have  personally  examined,  within  the  year  past,  each  and  every  lot 
and  parcel  of  land,  house,  building  or  other  assessable  property 
within  the  ward, — held  a substantial  defect  which  invalidated  the  tax 
(Brevoort  v.  City  of  Brooklyn,  89  N.  Y.,  128  [1882],  reversing 
18  Hun,  383).  This  case  was  followed  in  Barnard  v.  Brower,  17  N.  E. 
Rep.,  376  (1888);  S.  C.,  16  N.  Y.  State  Rep.,  734. 

Where  the  assessment-roll  was  not  signed  by  the  assessors  at  the 
end  of  the  valuation  of  the  property,  but  the  certificate  required  by 
18 
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statute  (1  R.  S.,  3d  Ed.,  447,  § 26)  was  written  upon  the  roll  and 
signed  by  the  assessors, — held  that  such  signing  satisfied  the  statute 
(Chamberlain  v.  Taylor,  36  Hun,  24  [1885]). 

The  certificate  of  the  assessors  stated  that  they  had  estimated  the 
value  of  the  real  estate  at  a sum  at  which  they  would  appraise 
the  same  in  payment  of  a just  debt  due  from  a solvent  “ creditor.” 
Held , that  the  substitution  of  “ creditor  ” for  “ debtor,”  as  it  appeared 
in  the  copy,  did  not  vitiate  the  assessment  (lb.). 

The  certificate  of  the  assessors  required  by  the  statute  (1  R.  S.  393, 
§ 26,  repealed  by  L.  1851,  Ch.  176)  is  essential  to  the  validity  of 
the  assessment,  and  must  be  made  in  substantial  compliance  with 
the  terms  of  the  law  (Van  Rensselaer  v.  Witbeck,  7 N.  Y.,  517  [1852],. 
reversing  7 Barb,  133  [1849]).  This  case  was  distinguished  and 
modified  in  Parish  v.  Golden,  35  N.  Y.,  462  (1866) ; see,  also,  Ensign  v~ 
Barse,  107  N.  Y.,  339  (1887). 

The  requirement  by  the  charter  of  Rochester  (L.  1861,  Ch.  143, 
§87;  as  amended  by  L.  1869,  Ch.  267,  § 5),  that  the  assessors  shall 
make  and  certify  to  a correct  copy  of  the  assessment  book,  calls  for 
a written  certificate;  the  certificate  is  jurisdictional,  and  an  assess- 
ment made  upon  a book  without  it  is  void  (O’Donnell  v.  McIntyre, 
37  Hun,  615  [1885]). 

The  provisions  of  L.  1885,  Ch.  201,  do  not  direct  the  assessors* 
oath  to  be  taken  at  any  specified  date,  but  only  that  it  shall 
be  taken  after  they  have  completed  their  roll.  Held , that  an 
affidavit  made  before  the  roll  had  passed  under  the  action  of  the 
board  of  supervisors,  though  after  it  was  in  the  hands  of  the  town 
supervisor  was  not  irregular,  and  sufficed  to  cure  any  defects  in  a 
former  affidavit  made  directly  after  the  completion  of  the  roll 
(Rome,  "Watertown,  etc.  R.  R.  Co.  v.  Smith,  39  Hun,  332  [1886] ; affirmed 
in  101  N.  Y.,  684). 

The  affidavit  of  the  assessors  was  made  in  the  form  prescribed  in 
L.  1851,  Ch.  176,  § 8,  instead  of  that  in  L.  1885,  Ch.  201.  Held , that 
as  the  earlier  form  contained  all  that  was  required  by  the  later  one, 
the  addition  of  the  statement  that  they  assessed  the  property  at  the 
value  at  which  they  would  appraise  it  in  the  payment  of  a just  debt 
due  from  a solvent  debtor,  and  the  use  of  the  words  “ full  and  true 
value,”  instead  of  the  words  “ full  value,”  did  not  invalidate  the 
affidavit  (Rome,  Watertown,  etc.  R.  R.  Co.  v.  Smith,  39  Hun,  332 
[1886] ; affirmed  without  passing  on  the  sufficiency  of  these  affidavits 
in  101  N.  Y.,  684). 


MANNER  OF  MAKING-  ASSESSMENTS. 


139 


A verification  of  a roll,  irregular  because  sworn  before  a notary 
prior  to  L.  1884,  Cli.  83  — held , to  have  been  made  valid  by  a subse- 
quent affidavit  before  a justice  of  the  peace,  made  after  the  roll 
was  deposited  with  the  supervisor  and  followed  by  notice  (People 
ex  rel.  Rome,  Watertown,  etc.  R.  R.  Co.  v.  Jones,  43  Hun,  131 
[1887]). 

Affidavit  in  form  prescribed  by  L.  1851  not  defective,  but  if  so,  cured, 
by  one  in  form  prescribed  by  L.  1885  (People  ex  rel.  Rome,  Water- 
town, etc.  R.  R.  Co.  v.  Jones,  43  Hun,  131  [1887]). 

Under  Laws  1851  (Ch.  176),  the  oath  instead  of  stating  that  the 
estimate  of  value  was  made,  etc.,  with  the  exception  of  cases  in  which 
the  value  has  been  changed  “by  reason  of  proof  before  us,”  read 
“ by  reason  hereof  before  us.”  Held,  a fatal  variance  rendering  the 
assessment  void  (Shattuck  v.  Bascom,  105  N.  Y.,  39  [1887].  In  this 
connection,  see  Ensign  v.  Barse,  107  N.  Y.,  329  [1887]). 

The  effect  of  Laws  1882  (Ch.  363),  validating  certain  taxes  remain- 
ing unpaid  in  the  city  of  Brooklyn,  which  were  invalid  because  of  the 
omission  of  the  assessors  to  verify  the  assessment-rolls  as  prescribed 
by  the  city  charter — held , not  to  be  such  as  to  validate  a sale  made 
prior  to  its  enactment,  nor  the  penalties  of  interest  and  expenses, 
imposed  by  statute  for  the  non-payment  of  taxes,  but  only  to  validate 
the  tax,  with  interest  at  the  rate  specified  in  the  statute  from  the  date 
of  its  confirmation,  on  condition  that  the  owner  might  discharge  it  by 
the  payment  of  that  amount.  A payment  by  a purchaser  at  a tax  sale 
prior  to  such  enactment  — held,  not  a payment  to  take  the  case  out  of 
the  operation  of  the  statute. 

The  purchaser  at  such  tax  sale — held,  not  a necessary  party  to  a 
mandamus  to  compel  the  acceptance  and  discharge  of  the  tax  (dementi 
v.  Jackson,  92  N.  Y.,  591  [1883]). 

This  last  case  was  followed  in  Barnard  v.  Brower,  17  N.  E.  Rep.,  376- 
(1888);  S.  C.,  16  N.  Y.  State  Rep.,  734. 

L.  1884,  Ch.  83,  was  passed  to  legalize  oaths  to  assessment-rolls 
theretofore  taken  before  a notary  public,  or  other  officer  duly  author- 
ized to  administer  oaths.  It  was  intended  to  cover  a case  where  the 
proceedings  subsequent  to  an  assessment  had  not  as  yet  ripened  into 
a conveyance.  Section  2 of  the  act  only  contemplates  a hostile  title, 
i.  e.,  a title  otherwise  acquired  than  from  the  State,  and  held  in  hostility 
to  a title  obtained  from  it  (Kent  v.  Warner*  47  Hun,  474  [1888]). 

Where  all  the  assessors  in  the  city  of  Brooklyn  swore  to  the  roll, 
and  all  swore  that  at  least  two  of  the  assessors  made  the  examination 
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of  each  piece  of  land  assessed  within  the  year,  the  oath  was  held 
sufficient,  and  that  the  form  of  the  oath  does  not  require  the  assessors 
to  state  which  two  assessors  examined  each  lot  together  (Kane  v.  City  of 
Brooklyn,  15  N.  Y.  State  Rep.,  872  [1888],  G.  T.), 

Special  Provisions  Applicable  to  Counties  Containing  More  Than 
Three  Hundred  Thousand  Inhabitants,  Relative  to  the  Assessment 
and  Collection  of  Taxes  and  the  Legalization  of  Certain  Unpaid 
Taxes. 

Laws  1885,  Ch.  411,  p.  712: 

“ Section  1.  All  taxes  heretofore  admitted  by  the  comptroller,  and 
'which  have  not  been  paid  or  canceled  on  lands  of  non-residents,  in 
towns  within  counties  containing  upwards  of  300,000  inhabitants,  and 
all  unpaid  general  and  school  taxes  heretofore  assessed  on  lands  of 
non-residents  in  said  towns,  which  shall  hereafter  be  returned  to  and 
admitted  by  the  comptroller,  whether  said  lands  were  entered  in  the 
second  assessment-rolls  separately  as  the  lands  of  non-residents,  or 
-otherwise,  shall  be  and  the  same  are  in  all  respects  hereby  legalized 
and  confirmed. 

“ § 2.  The  assessors  chosen  in  each  of  said  towns  shall  hereafter,  in 
the  preparation  of  their  assessment-roll,  prefix  to  the  same  a column, 
"which  shall  form  part  thereof,  containing  the  names  of  all  the  persons 
and  corporations  liable  to  taxation  on  personal  property  therein,  and 
shall  also,  in  said  column,  enter  the  names,  so  far  as  known  to  them, 
of  the  owners  of  all  the  lands  of  residents,  non-residents  and  corpora- 
tions which  are  liable  to  taxation,  opposite  to  the  several  tracts,  lots 
and  subdivisions  of  lands  of  such  several  owners,  as.  the  same  are  here- 
inafter required  to  be  entered  in  said  roll,  and  if  the  name  of  any  owner 
shall  not  be  known  to  them,  they  shall  enter  in  place  thereof,  in  said 
iirst-mentioned  column,  the  word  ‘‘unknown.” 

“§  3.  The  taxes  on  all  lands  in  said  towns  liable  to  taxation  shall  be 
deemed  to  be  assessed  upon  such  lands  exclusively,  and  not  upon  the 
owners  or  occupants,  or  other  persons;  and  no  such  taxes  hereafter 
.assessed  shall  be  invalid  because  the  name  of  the  owner  of  the  land 
may  be  omitted  or  incorrectly  stated  in  said  roll. 

“ § 4.  The  said  assessors  shall  set  down,  in  a separate  column  in  said 
assessment-roll,  opposite  to  the  names  of  the  several  persons  and  cor- 
porations liable  to  taxation  on  personal  property,  and  according  to  the 
best  information  in  their  power,  the  full  value  of  all  such  taxable  per- 
sonal property,  after  deducting  the  just  debts  owing  by  the  persons 
and  corporations  so  assessed,  respectively. 

“§  5.  In  assessing  ‘all  lands  liable  to  taxation  in  said  towns,  the 
assessors  shall  proceed  as  follows:  1.  If  the  land  to  be  assessed  be  a 

tract  which  is  subdivided  into  lots,  or  a part  of  a tract  so  subdivided, 
they  shall  designate  it  by  its  name,  if  known  by  one,  or  if  it  be  not 
distinguished  by  a name,  or  the  name  be  unknown,  they  shall  state  by 
what  other  lands  it  is  bounded.  2.  If  they  can  obtain  correct  infor- 
mation of  the  subdivisions,  they  shall  enter  the  same  by  their  num- 
bers, beginning  at  the  lowest  number  and  proceeding  in  numerical 
<order  to  the  highest,  stating  the  full  valuation  of  each;  and  if  the 
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quantity  of  sucli  subdivision,  liable  to  taxation,  be  part  of  a full  lot, 
the  part  must  be  designated  by  boundaries,  or  in  some  way  by  which 
it  may  be  known,  and  the  quantity  of  land  and  the  full  valuation 
thereof  stated.  3.  If  the  land  to  be  assessed  be  a tract  which  is  not 
subdivided,  or  if  its  subdivisions  can  not  be  ascertained  by  the  assess- 
ors, they  shall  set  down  the  name,  or  boundaries,  together  with  the 
quantity  and  full  valuation  as  above  directed,  without  reference  to 
any  subdivision  thereof.  If  the  quantity  liable  to  taxation  be  part  of 
the  full  tract,  that  part,  or  the  part  not  liable,  must  be  particularly 
described,  and  the  quantity  and  valuation  of  the  taxable  part  stated. 
4.  If  they  can  not  otherwise  designate  or  describe  any  tract  of  land, 
or  part  thereof,  liable  to  taxation,  as  herein  required,  they  shall  notify 
the  supervisor  of  the  town,  who  shall  cause  a survey  and  two  manu- 
script maps  to  be  made,  for  the  purpose  of  ascertaining  the  situation 
and  quantity  thereon.  5.  One  of  such  maps  shall  be  delivered  by  the 
supervisor  to  the  county  treasurer,  and  by  him  transmitted  to  the 
comptroller,  and  the  other  shall  be  delivered  in  like  manner  to  the 
assessors.  6.  The  assessors  shall  then  complete  the  assessment  of 
such  land,  and  shall  deposit  the  map  in  the  town  clerk’s  office  for  the 
information  of  future  assessors;  and  the  expense  of  making  such 
survey  and  maps  shall  be  immediately  repaid  to  the  supervisor  out  of 
the  county  treasury,  and  it  shall  be  added  by  the  board  of  supervisors^ 
to  the  tax  on  such  tract,  or  part  of  tract,  distinguishing  it  from  the 
ordinary  tax. 

“ § 6.  It  shall  not  be  necessary  to  keep  the  lists  of  lands  of  residents 
and  non-residents  separate,  nOr  shall  any  distinction  be  made  between 
the  same;  but  in  the  preparation  of  the  assessment-roll,  and  in  assess- 
ing, levying,  collecting  and  returning  taxes  on  lands  in  said  towns, 
and  in  sales  of  lands  for  unpaid  taxes  hereafter  assessed  therein,  and 
the  redemption  thereof,  and  in  all  matters  in  anywise  pertaining 
thereto,  all  such  lands  shall  be  taken  and  considered  alike  as  the 
lands  of  non-residents. 

“ § 7.  The  said  assessors  shall  divide  the  property  contained  in  the 
assessment-roll  of  the  town  into  districts,  or  parts  of  districts,  corre- 
sponding in  number,  location  and  boundaries,  with  the  several  school 
districts  and  union  free  school  districts,  or  parts  thereof,  designating 
the  same  in  said  roll  by  suitable  headings;  and  every  person  liable  to 
be  taxed  for  personal  property  shall  be  assessed  therefor  in  the  school 
district  where  he  resides. 

“ § 8.  The  terms  land,  real  estate,  real  property,  personal  estate 
and  personal  property,  as  employed  in  this  act,  and  for  all  purposes 
of  taxation  in  such  towns,  shall  be  construed  as  now  provided  by  law, 
and  nothing  herein  contained  shall  be  construed  as  requiring  or 
authorizing  any  real  or  personal  property  to  be  assessed  or  taxed 
in  any  other  town,  city  or  village  than  as  provided  by  existing  laws. 

“ § 9.  It  shall  not  be  necessary  for  the  collector  to  call  upon  the 
persons  or  corporations  taxed  in  the  assessment-roll,  or  at  their  places 
of  business,  or  residence,  and  demand  payment  of  the  taxes  hereafter 
assessed,  where  such  taxes  are  for  real  estate,  nor  shall  it  be  lawful  to 
levy  any  such  tax  upon  real  estate  by  distress  and  sale  of  the  goods 
and  chattels  of  the  persons  who  ought  to  pay  the  same,  or  of  any 
goods  and  chattels  in  their  possession. 
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“ § 10.  If  any  of  the  taxes  mentioned  in  the  tax  list  annexed  to  the 
warrant  of  the  collector  hereafter  issued  shall  remain  unpaid  at  the 
expiration  of  said  warrant,  and  the  collector  shall  not  have  been  able 
to  collect  the  same,  he  shall  deliver  to  the  county  treasurer  an  account 
of  the  taxes  so  remaining  due,  omitting  from  such  account  the  names  of 
the  owners  of  the  lands;  and  upon  making  oath  before  the  county 
treasurer,  or,  in  case  of  his  absence,  before  any  justice  of  the  peace, 
that  the  sums  mentioned  in  such  account  remain  unpaid,  and  that 
he  has  not,  upon  diligent  inquiry,  been  able  to  discover  any  goods  or 
chattels  belonging  to  or  in  the  possession  of  the  persons  charged 
with  or  liable  to  pay  the  personal  taxes  therein  mentioned,  whereon 
he  could  levy  the  amount  of  such  personal  taxes,  he  shall  be  credited 
by  the  county  treasurer  with  the  amount  of  the  taxes  thus  returned 
as  unpaid. 

cc§  11.  The  board  of  supervisors  is  hereby  authorized  to  determine 
the  amount  of  the  penalty  to  be  specified  in  the  bond  of  the  collector, 
not  less  than  the  amount  of  the  taxes  to  be  collected  by  him,  nor  more 
than  double  that  amount. 

“§  12.  It  shall  not  be  lawful  for  the  trustees  of  any  school  district, 
or  any  board  of  education  in  said  towns,  hereafter  to  assess  any  taxes, 
or  to  execute  or  issue  any  warrant  for  the  collection  thereof;  but  it 
shall  be  their  duty,  within  five  days  after  each  annual  meeting  of  the 
district,  to  make  out  and  certify  to  the  board  of  supervisors  a state- 
ment, detailed  in  items,  of  the  amount  lawfully  required  to  be  raised, 
to  which  shall  be  added  one  per  cent  for  the  payment  of  the  fees  of 
the  collector,  or  treasurer,  as  herein  provided. 

“ § 13.  The  said  board  of  supervisors  shall  cause  the  amount  in  such 
statement  named  to  be  assessed  in  and  with,  and  to  form  a part  of  the 
annual  taxes  next  thereafter  assessed  on  the  real  and  personal  estate 
taxable  in  the  said  district,  and  they  shall  assess  the  amount  upon 
the  same  property  within  the  district,  and  in  the  same  manner  and 
proportion  as  the  ordinary  taxes  are  required  to  be  assessed,  and  with- 
out separating  or  distinguishing  the  same  in  the  tax  list  from  the 
ordinary  tax. 

“ § 19.  Sections  nine,  eleven,  twelve  and  thirteen  of  article  two,  title 
two,  chapter  thirteen,  part  one  of  the  Revised  Statutes,  so  far  as 
applicable  to  the  taxes  hereafter  to  be  assessed  in  said  towns,  are 
hereby  repealed.” 


Delivery  of  Rolls  to  Supervisors. 

2 R.  S.,  993;  R.  S.,  Part  I,  Ch.  XIII,  Title  II.: 

“ § 27.  The  roll,  thus  certified,  shall,  on  or  before  the  first  day  of 
September  in  every  year,  be  delivered  by  the  assessors  of  each  ward, 
in  the  city  of  New  York,  to  the  clerk  of  the  city,  and  by  the  assess- 
ors of  every  other  town  or  ward,  to  the  supervisor  thereof,  who 
shall  deliver  the  same  to  the  board  of  supervisors  at  their  next 
meeting. 

“ § 28.  The  assessors  in  the  execution  of  their  duties,  shall  use  the 
forms,  and  pursue  the  instructions  which  shall,  from  time  to  time,  be 
transmitted  to  them  by  the  comptroller. 
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“ § 29.  If  any  assessor  shall  wilfully  refuse  or  neglecr  o perform  any 
of  tlie  duties  required  of  him,  by  this  chapter,  he  shall  forfeit,  to  the 
people  of  this  State,  the  sum  of  fifty  dollars. 

“ § 30.  If  any  assessor  shall  neglect,  or  from  any  cause  omit  to  perform 
his  duties,  the  other  assessors,  or  either  of  them,  of  the  town  or  ward, 
shall  perform  such  duties,  and  shall  certify  to  the  supervisors  with 
their  assessment-roll,  the  name  of  such  delinquent  assessor,  stating 
therein  the  cause  of  such  omission.” 

(See  Ensign  v.  Barse,  107  N.  Y.,  339  [1887]). 

For  the  purpose  of  verification  and  delivery  to  the  supervisor,  the 
assessment-roll  can  not  be  completed  until  the  expiration  of  the  time 
fixed  for  its  final  review  and  correction.  An  affidavit  of  the  assessors 
thereto  made  before  that  time  is  a nullity,  and  where  the  defect* 
appears  on  the  face  of  the  paper  by  the  date  of  the  jurat  it  confers  no 
power  on  the  supervisors  to  impose  the  tax  (Westfall  v.  Preston, 
49  N.  Y.,  459  [1872]). 

The  statutory  direction  as  to  the  time  when  the  roll  shall  be  verified 
and  left  with  supervisor  (1  R.  S.,  394,  § 27),  and  notice  thereof  posted, 
is  directory  and  not  mandatory  (People  ex  rel.  Rome,  Watertown,  etc., 
R.  R.  Co.  v.  Jones,  43  Hun,  131  [1887]). 

(See  Kane  v.  City  of  Brooklyn,  15  N.  Y.  State  Rep.,  872  [1888]). 


XHI. 

POWERS  OF  BOARDS  OE  SUPERVISORS  AND  TAXES  ON 
RENTS  RESERVED. 

2 R.  S.,  996;  R.  S.,  Part  I.,  Ch.  XHI.,  Title  II.: 

“ § 31.  The  board  of  supervisors  in  each  county  in  this  State,  at 
their  annual  meeting,  shall  examine  the  assessment-rolls  of  the  several 
towns  in  their  county,  for  the  purpose  of  ascertaining  whether  the 
valuations  in  one  town  or  ward,  bear  a just  relation  to  the  valuation  in 
all  the  towns  and  wards,  in  the  county;  and  they  may  increase  or 
diminish  the  aggregate  valuations  of  real  estate  in  any  town  or  ward, 
by  adding  or  deducting  such  sum  upon  the  hundred  as  may,  in  their 
opinion,  be  necessary,  to  produce  a just  relation  between  all  the  valua- 
tions of  real  estates  in  the  county;  but  they  shall,  in  no  instance, 
reduce  the  aggregate  valuations  of  all  the  towns  and  wards,  below  the 
aggregate  valuation  thereof,  as  made  by  the  assessors. 

“ § 32.  The  board  of  supervisors  shall  also  make  such  alterations  in 
the  descriptions  of  the  lands  of  non-residents,  as  may  be  necessary  to 
render  such  descriptions  conformable  to  the  provisions  of  this  chap- 
ter; and  if  such  alterations  can  not  be  made,  they  shall  expunge  the 
descriptions  of  such  lands,  and  the  assessments  thereon,  from  the 
assessment-rolls. 
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“ § 33.  They  shall  also  estimate  and  set  down  in  a fifth  column,  to 
be  prepared  for  that  purpose,  in  the  assessment-rolls,  opposite  to  the 
several  sums  set  down  as  the  valuations  of  real  and  personal  estates, 
the  respective  sums  in  dollars  and  cents,  rejecting  the  fractions  of  a 
cent,  to  be  paid  as  a tax  thereon. 

“ § 34.  They  shall  also  add  up  and  set  down  the  aggregate  valua- 
tions of  the  real  and  personal  estates  in  the  several  towns  and  wards, 
as  corrected  by  them,  and  shall  cause  their  clerk  to  transmit  to  the 
comptroller,  by  mail,  a certificate  of  such  aggregate  valuations,  show- 
ing separately,  the  aggregate  amount  of  real  and  personal  estate  in 
each  town  or  ward,  as  corrected  by  the  board. 

“ § 35.  They  shall  cause  the  corrected  assessment-roll  of  each  town 
or  ward,  or  a copy  thereof,  to  be  delivered  to  each  of  the  supervisors 
• of  the  several  towns  or  wards,  who  shall  deliver  the  same  to  the 
clerk  of  their  city  or  town,  to  be  kept  by  him  for  the  use  of  such  city 
or  town,” 

A covenant  in  a conveyance,  made  Octcber  twenty-seventh,  that  the 
jjremises  were  free  and  clear  from  all  incumbrances  whatsoever, 
held , not  to  be  broken  by  the  fact  that  an  assessment  had  been  made 
upon  them  in  June,  and  the  roll  completed  in  August,  as  it  was  not 
delivered  to  the  board  of  supervisors  until  November  (Barlow  v.  Saint 
Nicholas  Nat.  Bank,  63  N.  Y.,  399  [1875]). 

The  principles  of  this  last  case  were  adopted  in  Lathers  v.  Keogh, 
17  N.  E.  Rep.,  131  (1888).  See,  also,  English  v.  Ripley,  1 N.  Y.  State 
Rep.,  762  (1886). 

In  a suit  to  set  aside  a tax  title,  the  evidence  tended  to  show  that 
the  original  assessment-roll  in  question  was  lost.  The  roll  produced 
in  court  purported  to  be  a copy  thereof,  and  was  found  on  file  in  the 
town  clerk’s  office.  Held,  that  assuming  this  copy  to  have  been  liled 
by  the  supervisor  as  required  by  1 Revised  Statutes  (§  35  [3d  ed.], 
p.  449),  the  fact  that  it  did  not  contain  the  signatures  of  the  assessors 
was  not  sufficient  evidence  to  overcome  the  presumption  that  the 
assessors  discharged  their  duty  in  this  respect.  The  certificate 
required  by  1 Revised  Statutes  ([3d  ed.],  447,  § 26)  was  written  upon 
the  roll,  and  purported  to  have  been  signed  by  the  assessors. 
(Chamberlain  v.  Taylor,  36  Hun,  24  [1885U. 

The  omission  of  the  dollar  mark  does  not  invalidate  the  assessment. 
(Ensign  v.  Barse,  107  N.  Y.,  338  [1887]). 

Laws  1868,  Ch.  575,  p.  1192,  amended  L.  1865,  Ch.  453,  p.  818,  by 
adding: 

“ § 4.  Whenever  it  shall  be  made  to  appear  to  the  supervisors  of 
any  county  by  the  petition  of  the  assessors  in  any  town  of  said  county, 
or  otherwise,  that  any  land  or  property  legally  liable  to  taxation  in 
said  town  has,  by  any  mistake  in  transcribing  or  copying  the  assess- 


COMPLETION  OF  ROLLS. 


145 


ment-roll  of  the  preceding  year,  been  placed  on  the  assessment-roll 
annexed  to  the  warrant  delivered  to  the  collector  at  a valuation  less 
than  that  actually  appearing  upon  the  original  assessment-roll  signed 
by  the  assessors,  said  board  of  supervisors  shall  proceed  to  levy  tax 
on  the  same  upon  a valuation  equal  to  the  difference  between  the 
actual  valuation  made  by  the  assessors  and  the  amount  at  which,  by 
such  mistake,  it  was  placed  upon  such  roll,  and  at  the  rate  of  per 
cent  of  the  tax  imposed  upon  land  or  property  in  said  town  in  the 
year  in  which  said  mistake  occurred.” 

See  “An  aGt  to  extend  the  powers  of  supervisors”  (L.  1869,  Ch. 
855,  p.  2056;  amended  by  L.  1871,  Ch.  695,  p.  1525;  L.  1874,  Ch,  270, 
p.  326;  L.  1882,  Ch.  250,  p.  304;  L.  1884,  Ch.  141,  p.  153;  L.  1885,  Ch. 
326,  p.  549;  and  see  L.  1886,  Ch.  306,  p.  490).  (People  ex  rel.  Morrell, 
v.  Bd.  Supervisors  of  Queens  County,  15  N.  Y.  State  Rep.,  860  [1888]). 

See  “An  act  to  confer  upon  boards  of  supervisors  further  powers  of 
local  legislation  and  administration”  (L.  1875,  Ch.  482,  p.  556, 
amended  by  L.  1876,  Ch.  257,  p.  253;  L.  1876,  Ch.  258,  p.  255;  L. 
1878,  Ch.  77,  p.  85;  L.  1878,  Ch.  132,  p.  144;  L.  1878,  Ch.  239,  p.  295; 
L.  1878,  Ch.  285,  p.  381;  L.  1878,  Ch.  287,  p.  382;  L.  1879,  Ch.  364,  p. 
435;  L.  1880,  Ch.  175,  p.  296;  L.  1880,  Ch.  320,  p.  464;  L.  1880,  Ch. 
504,  p.  714;  L.  1880,  Ch.  512,  p.  722;  L.  1881,  Ch.  97,  p.  129;  L.  1881, 
Ch.  129,  p.  174;  L.  1881,  Ch.  439,  p.  598;  L.  1881,  Ch.  554,  p.  794; 
L.  1881,  Ch.  570,  p.  811;  L.  1882,  Ch.  60,  p.  57;  L.  1885,  Ch.  451,  p. 
760;  L.  1885,  Ch.  439,  p.  751;  L.  1886,  Ch.  126,  p.  285). 

Completion  of  Rolls  and  their  Delivery  to  Collector. 

2 R.  S.,  996;  R.  S.,  Part  I,  Ch.  XIII,  Title  II.: 

“ § 36.  The  boards  of  supervisors  of  the  several  counties  in  this 
State,  shall  cause  the  corrected  assessment-roll  of  each  town  or  ward 
in  their  respective  counties,  or  a fair  copy  thereof,  to  be  delivered  to 
the  collector  of  such  town  or  ward,  on  or  before  the  fifteenth  day  of 
December  in  each  year.” 

The  provision  requiring  the  assessment-roll  and  warrant  to  be 
delivered  to  the  collector  by  the  fifteenth  day  of  December  is  directory 
merely,  a delay  does  not  invalidate  the  warrant  (Bradley  v.  Ward,  58 
N.  Y.,  401  [1874]). 

2 R.  S.,  996;  R.  S.,  Part  I,  Ch.  XIII,  Title  II. : 

“ § 37.  To  each  assessment-roll,  so  delivered  to  a collector,  a warrant, 
under  the  hands  and  seals  of  the  board  of  supervisors,  or  of  a majority 
of  them,  shall  be  annexed,  commanding  such  collector,  to  collect  from 
the  several  persons  named  in  the  assessment-roll,  the  several  sums 
mentioned  in  the  last  column  of  such  roll,  opposite  to  their  respective 
names. 
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“ If  the  warrant  be  directed  to  the  collector  of  a town,  it  shall  direct 
the  collector,  out  of  the  monies  so  to  be  collected,  after  deducting  the 
compensation  to  which  he  may  be  legally  entitled,  to  pay, 

“1.  To  the  commissioners  of  common  schools  of  his  town,  such  Sum 
as  shall  have  been  raised  for  the  support  of  common  schools  therein; 

“ 2.  To  the  commissioners  of  highways  of  the  town,  such  sum  as 
shall  have  been  raised  for  the  support  of  highways  and  bridges  therein; 

“ 3.  To  the  overseers  of  the  poor  of  the  town,  if  there  be  no  county 
poor-house,  or  other  place  provided  in  the  county  for  the  reception  of 
the  poor,  such  sum  as  shall  have  been  raised  for  the  support  of  the 
poor  in  such  town; 

“ 4.  To  the  supervisor  of  the  town,  all  other  monies  which  shall  have 
been  raised  therein,  to  defray  any  other  town  expenses;  and, 

“ 5.  To  the  treasurer  of  the  counties,  the  residue  of  the  monies  so  to 
be  collected.  If  the  warrant  be  directed  to  the  collector  of  a ward, 
it  shall  direct  the  collector  to  pay  all  the  monies  to  be  collected,  after 
deducting  his  compensation,  to  the  treasurer  of  the  county. 

“In  all  cases,  the  warrant  shall  authorize  the  collector,  in  case  any 
person  named  in  the  assessment-roll  shall  refuse  or  neglect  to  pay  his 
tax,  to  levy  the  same  by  distress  and  sale  of  the  goods  and  chattels  of 
such  person;  and  it  shall  require  all  payments  therein  specified,  to 
be  made  by  such  collector,  on  or  before  the  first  day  of  February  then 
next  ensuing.” 

For  special  provisions  applicable  to  counties  containing  more  than 
three  hundred  thousand  inhabitants,  see  L.  1885,  Ch.  411;  chapter 
XII  above. 

It  is  the  duty  of  the  board  of  supervisors  to  compare  the  assess- 
ment-rolls returned  to  them,  and  to  add  to,  or  deduct  from,  the 
aggregate  valuation  of  the  real  estate  in  any  town  or  ward,  such 
amount  as  will  produce  a just  relation  between  all  the  towns  or  wards. 
If  they  determine  to  add  to  the  aggregate  valuation  of  the  real  estate 
in  any  town,  they  should,  instead  of  adding  a gross  sum  to  the  aggre- 
gate valuation,  add  to  the  assessed  valuation  a specified  sum  upon 
each  one  hundred  dollars.  It  was  held,  however,  that  an  aggregate 
addition  was  not  a material  departure  from  the  statute  (Tallmadge  v. 
Supervisors  of  Yan  Bensselaer,  21  Barb,  612  [1856]). 

[This  case  is  discredited  in  People  v.  Hagadorn,  36  Hun,  610;  and 
see  Bellinger  v.  Gray,  51  N.  Y.,  610;  Bradley  v.  Ward,  58  Id.,  401.] 

The  insertion  of  copies  of  the  leaves  containing  the  non-resident 
lands  in  the  place  of  the  original  ones,  which  was  done  by  the  super- 
visor of  the  town  after  the  roll  had  been  completed  by  the  board  of 
supervisors,  held,  to  be  presumed  to  be  done  by  authority,  and  a 
delivery  of  the  roll  in  that  shape  to  the  collector  a sufficient  compli- 
ance with  the  law  (Colman  v.  Shattuck,  62  N.  Y.,  348  [1875],  affirming 
2 Hun,  497). 
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Tlie  board  of  supervisors,  after  fixing  the  total  equalized  valuation 
of  a town,  and  determining  the  tax  to  be  raised  therein,  had  signed, 
sealed  and  delivered  to  the  supervisor  of  the  town  their  warrant  for 
the  collection  of  the  tax,  and  had  affixed  the  same  to  the  assessment- 
roll  and  adjourned  sine  die , having  previously  directed  the  said  super- 
visor to  extend  the  taxes  against  the  persons  and  property  named 
therein.  Neither  the  warrant  nor  the  assessment-roll  contained  a 
statement  of  the  rate  of  taxation.  Held , that  the  power  to  estimate 
and  set  down  upon  the  roll  the  sums  to  be  paid  as  a tax  upon  the 
valuations  as  therein  set  down  was  vested  in  the  board  itself,  and 
could  not  be  delegated  to  one  of  its  members.  Held , also,  that  such 
taxes  being  illegal,  and  a sale  having  been  made  which  included  them 
with  legal  taxes  against  the  same  property,  the  whole  sale  was  a 
nullity  (People  v.  Hagadorn,  36  Hun,  610  [1885]). 

It  seems  that  it  is  competent  for  a board  of  supervisors,  after  having 
determined  all  the  questions  within  their  jurisdiction,  relating  to  the 
assessment-rolls  and  collectors’  warrants,  to  appoint  a committee  with 
power  to  annex  the  warrants  to  the  rolls,  when  the  clerical  operation 
of  extending  the  taxes  shall  be  completed,  and  to  deliver  them  to  the 
collectors  (Tallmadge  v.  Supervisors  of  Yan  Rensselaer,  21  Barb.,  611 
[1856] ; overruled  in  People  v.  Hagadorn,  36  Hun,  610  [1885] ; and 
compare  Bellinger  v.  Gray,  51  N.  Y.,  610  [1873] ; Bradley  v.  Ward, 
58  id.,  401  [1874],  and  First  Nat.  Bank  v.  Waters,  7 Fed.  Rep.,  152 
[1881]). 

The  duties  imposed  upon  boards  of  supervisors,  of  examining  the 
assessment-rolls  and  equalizing  the  valuation  of  the  real  estate  in  the 
different  wTards  and  towns  under  1 R.  S.  395,  § § 31,  33  and  36,  and  of 
setting  down  in  the  assessment-rolls  the  respective  sums  to  be  paid 
as  taxes,  are  quasi  judicial  and  can  not  be  delegated,  but  must  be  per- 
formed by  the  boards  as  such.  After  the  questions  as  to  what  changes, 
if  any,  are  to  be  made  in  the  valuations,  and  those  upon  which  depend 
the  amount  of  money  required  to  be  raised,  are  determined,  the  inser- 
tion of  what  is  necessary  in  the  rolls  to  carry  out  such  determination 
is  clerical,  but  the  rolls  must  be  completed  before  the  warrants 
required  to  be  issued  are  annexed  thereto  (Bellinger  v.  Gray,  51 
N.  Y.,  610  [1873]). 

Where  the  board  of  supervisors  determined  to  increase  the  valua- 
tion of  the  real  estate  of  a town  by  adding  a certain  per  cent  thereto, 
but  attached  their  warrant  to  the  assessment-roll  before  it  was  com- 
pleted by  inserting  the  increased  valuation  and  extending  the  tax,  and 
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delivered  it  thus  incomplete  to  tlie  supervisor  of  the  town,  who,  after 
the  adjournment  of  the  hoard,  filled  up  the  blank  columns  in  the  roll 
and  delivered  it  with  the  warrant  to  the  collector,  with  directions  to 
collect  the  tax,  held,  that  the  assessment-roll  and  warrant  were  void, 
and  the  supervisor  liable  in  trespass  for  property  seized  thereunder, 
although  the  roll  was  completed  in  compliance  with  the  determination 
of  the  board  (Bellinger  v.  Gray,  51  N.  Y.,  610  [1873]). 

2 R S.  997.  R S.,  Part  L,  Ch.  XIII.,  Title  II. : 

“ § 38.  As  soon  as  the  board  of  supervisors  shall  have  sent  or 
delivered  the  rolls,  with  such  warrants  annexed,,  to  the  collectors, 
they  shall  transmit  to  the  treasurer  of  the  county  an  account  thereof, 
stating  the  names  of  the  several  collectors,  the  amount  of  money  they 
are  respectively  to  collect,  the  purposes  for  which  the  same  are  to  be 
collected,  and  the  persons  to  whom,  and  the  time  when  the  same  are 
to  be  paid;  and  the  county  treasurers,  on  receiving  such  account, 
shall  charge  to  each  collector  the  sums  to  be  collected  by  him. 

“ § 39.  Whenever  the  laws  respecting  cities  shall  have  directed  the 
monies  assessed  for  any  local  purpose,  to  be  paid  to  any  person  or 
officer  other  than  those  named  in  the  preceding  thirty-seventh  section, 
the  collector’s  warrant  may  be  varied  accordingly,  so  as  to  conform 
to  such  alteration.” 

L.  1875,  Ch.  482,  p.  556,  § 1.  By  this  statute  authority  was  given  to 
boards  of  supervisors,  as  follows : 

“Subd.  13.  To  authorize  the  county  treasurer  to  extend  the  time 
for  the  collection  of  State,  county  and  town  taxes,  in  any  town  or 
ward,  to  a period  not  beyond  the  first  day  of  April  in  any  year.  But 
no  extension  shall  be  permitted  in  any  case  until  the  collector  or 
receiver  of  taxes  of  the  town,  city  or  w'ard  in  which  such  extension 
shall  be  asked,  shall  pay  over  to  the  county  treasurer  all  the  taxes 
collected  by  him,  renew  his  bond  to  the  supervisor  with  such  security 
as  the  said  supervisor  shall  approve,  and  furnish  evidence  by  his  oath 
and  such  other  competent  testimony  as  such  treasurer  shall  require, 
that  he  has  been  unable,  for  cause  stated,  to  collect  all  the  taxes  within 
the  time  required  by  the  warrant.” 

14.  To  impose  a tax  on  dogs  and  to  provide  means  to  pa}'  damages 
done  to  sheep  by  dogs. 

(See,  also,  L.  1864,  Ch.  197,  p.  387,  as  amended  by  L.  1878,  Ch.  228, 
p.  285.) 

Subd.  25  (as  amended  by  L.  1878,  Ch.  132,  p.  144)  authorizes  any 
town  which  shall  make  application  therefor  to  eleGt  a tax  receiver  in 
place  of  a collector,  to  prescribe  the  mode  of  the  collection  of  taxes,  etc. 

Miscellaneous  Cases  and  Statutes  Relating  to  Supervisors. 

The  supervisors  are  not  called  upon  to  levy  a new  tax  for  the  sum 
retained  by  a county  treasurer  during  the  pendency  of  an  action 
against  his  sureties  (People  v.  Supervisors  of  Livingston,  17  N.  Y., 
486  [1858]). 
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See  “An  act  to  confer  further  powers  on  the  boards  of  supervisors  ” 
(L.  1882,  Cli.  196),  relating  to  taxes  to  meet  expenses  of  counsel  in 
capital  cases. 

A defect  may  be  jurisdictional  relatively  to  the  authority  of  the 
assessors  acting  under  an  existing  law,  and  yet  not  so  with  respect 
to  the  power  of  the  Legislature  to  pass  a statute  curing  the  defect. 
A statute  to  cure  defects  in  proceedings  which  are  not  jurisdictional, 
but  immaterial  and  capable  of  being  wholly  dispensed  with,  and  also 
providing  for  the  proceedings,  is  not  unconstitutional  (Ensign  v.  Barse, 
107  N.  Y.,  329  [1887]). 

As  to  the  authority  of  supervisor  to  bind  the  town,  see  Gifford  v. 
Town  of  White  Plains,  25  Hun,  606  (1881). 

Laws  1836,  Ch.  117,  p.  155.: 

“ The  clerk  of  the  board  of  supervisors  of  the  several  counties  in 
this  State,  shall  on  or  before  the  second  Monday  in  December  in  each 
year,  transmit  to  the  comptroller  by  mail  in  the  form  which  shall  be 
prescribed  by  the  comptroller,  a certificate  or  return  of  the  aggregate 
valued  amount  of  the  real  and  personal  estate  in  each  town  or  ward, 
as  corrected  by  the  board  of  supervisors.  The  clerk  who  shall  neglect 
or  refuse  to  make  such  return,  shall  forfeit  to  the  people  of  the  State 
the  sum  of  fifty  dollars.” 

See,  “ An  act  to  enlarge  the  powers  of  boards  of  supervisors  ” (Laws 
1838,  Ch.  314,  p.  314,  amended  by  Laws  1848,  Ch.  164,  p.  278). 

See,  “An  act  relative  to  boards  of  supervisors”  (Laws  1839,  Ch.  369, 
p.  336). 

See,  also,  Laws  1840  (Ch.  305,  p.  251).  By  section  3 supervisors 
are  directed  to  levy  amount  sjjecified  in  certificate  by  town  auditors. 

The  certificate  of  town  auditors  allowing  an  account,  regular  on  its 
face,  is  sufficient  authority  for  the  board  of  supervisors  to  cause  the 
amount  certified  to  be  levied  (People  ex  rel.  Onderdonk  v.  Supervisors 
of  Queens,  1 Hill,  195.  [1841]). 

It  seems  that  such  certificate  precludes  the  supervisors  from  inquir- 
ing into  particular  items  (lb.). 

A certificate  purporting  in  the  body  of  it  to  have  been  made  by  the 
board  of  auditors  of  the  town,  is  sufficient,  though  the  signatures  do 
not  have  the  official  designation  (lb.). 

It  need  not  appear  on  the  face  of  such  certificate  that  the  auditors 
met  at  the  proper  time  and  place;  it  being  sufficient  if  their  meeting 
was  in  fact  regular  in  these  respects  (lb.). 

Where  all  the  officers  constituting  the  board  of  town  auditors  have 
met,  a majority  of  them  may  decide,  and  their  certificate  will  be  valid, 
though  the  supervisor  refuse  to  sign  it  (lb.). 
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See,  “An  act  to  vest  in  the  board  of  supervisors  certain  legislative 
powers,  and  to  prescribe  their  fees  for  certain  services  ” (Laws  1849, 
Ch.  194,  p.  294;  added  to  by  Laws  1873,  Ch.  119,  p.  202,  and  amended 
by  Laws  1870,  Ch.  361,  p.  831;  Laws  1873,  Ch.  119;  Laws  1881, 
Ch.  264,  p.  375;  Laws  1885,  Ch.  160,  p.  299;  and  Laws  1870,  Ch.  597, 
p.  1365,  which  was  repealed  by  Laws  1880,  Ch.  336,  p.  500.) 

Laws  1886,  Ch.  316,  p.  508,  authorizing  the  issue  of  new  bonds  to 
take  up  bonds  due,  or  to  become  due  within  two  years  from  such  issue, 
provides: 

“ § 5.  It  shall  be  the  duty  of  the  board  of  supervisors  of  counties, 
the  trustees  of  villages,  and  the  board  of  aldermen  and  the  common 
council  of  cities,  and  they  are  hereby  required  to  levy  and  collect  in 
each  year  upon  the  towns,  villages,  cities  or  counties  severally  obli- 
gated, moneys  sufficient  to  pay  such  interest  when  and  as  it  shall  fall 
due,  and  the  principal  of  such  bonds  when  and  as  the  same  shall 
become  due  and  payable.” 

The  provisions  of  Laws  1869,  Ch.  907,  § 4,  p.  2303,  directing  the 
application  of  taxes  upon  railroads  to  the  redemption  of  railroad 
bonds  — held  constitutional  (Clark  v.  Sheldon,  106  N.  Y.,  104  [1887]). 

Taxes  Upon  Bents  Beserved. 

Laws  1846,  Ch.  327,  p.  466,  amended  by  Laws  1873,  Ch.  809,  p.  1213: 

“An  act  to  equalize  taxation.” 

“ § 1.  It  shall  be  the  duty  of  the  assessors  of  each  town  and  ward, 
while  engaged  in  ascertaining  the  taxable  property  therein,  by 
diligent  inquiry,  to  ascertain  the  amount  of  rents  reserved  in  any 
leases  in  fee,  or  for  one  or  more  lives,  or  for  a term  of  years  exceeding 
twenty-one  years,  and  chargeable  upon  lands  within  such  town  or 
ward,  which  rent  shall  be  assessed  to  the  person  or  persons  entitled  to 
receive  the  same,  as  personal  estate,  which  it  is  hereby  declared  to  be, 
for  the  purpose  of  taxation  under  this  act,  at  a principal  sum,  the 
interest  of  which  at  the  legal  rate  per  annum  shall  produce  a sum 
equal  to  such  annual  rents;  and  in  case  such  rents  are  payable  in  any 
other  thing  except  money,  the  value  of  such  annual  rents  in  money 
shall  be  ascertained  by  the  assessors,  and  the  same  shall  be  assessed 
in  manner  aforesaid.  And  in  case  the  name  or  names  of  the  person 
or  persons  entitled  to  receive  the  rent  reserved  upon  any  lot  or  parcel 
of  land  on  which  any  rent  is  reserved,  as  provided  in  this  section, 
cannot  be  ascertained  by  the  assessors,  then  the  same  shall  be  assessed 
against  the  tenant  or  tenants  in  possession  of  said  lot  as  rents 
reserved.” 

See  Youmans  v.  Supervisors  Delaware  County  (47  How.  Pr.,  25  [1873] ; 
People  ex  rel.  Youmans  v.  Supervisors  Delaware  County,  60  N.  Y., 
381  [1875]). 
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“ § 2.  The  board  of  supervisors  in  each  county  shall  assess  the  taxes 
to  be  raised  for  town,  county  and  State  purposes  upon  the  person  or 
persons  entitled  to  receive  such  rents  within  the  town  or  ward  where 
the  lands  upon  which  such  rents  are  reserved  and  situated,  in  the 
same  manner,  and  to  the  same  extent,  as  any  personal  estate  of  the 
inhabitants  of  such  town.  And  in  case  the  name  or  names  of  the  per- 
son or  persons  entitled  to  receive  the  rents  upon  any  lot  or  parcel  of 
land  has  not  been  ascertained  by  the  assessor,  then  the  board  of 
supervisors  shall  assess  the  tax  authorized  by  the  act  hereby  amended 
to  be  levied  and  collected  of  the  tenant  or  tenants  in  possession  of  the 
lands  upon  'which  said  rent  is  reserved;  said  tenant  to  be  reimbursed 
for  the  tax  upon  the  rent  reserved  so  collected  of  him,  in  the  manner 
provided  in  section  3 of  this  act. 

“§  3.  If  such  tax  shall  not  be  paid  the  collector  or  the  person 
authorized  by  law  to  receive  said  tax  shall  levy  the  same  by  distress 
and  sale  of  the  goods  and  chatties  of  the  person  against  whom  the 
same  is  assessed  within  the  town  or  ward  of  such  collector,  in  the  same 
manner  as  if  such  person  was  an  inhabitant  of  such  town  or  ward. 
And  if  no  sufficient  goods  or  chattels  belonging  to  the  person  against 
whom  the  same  is  assessed  can  be  found  in  said  town  or  ward,  then  in 
that  case  it  shall  be  the  duty  of  the  collector  to  levy  and  collect  the 
same  by  distress  and  sale  of  the  goods  and  chattels  of  the  tenant  or 
lessee  in  possession  of  the  demised  premises  on  which  said  rent  is 
reserved;  and  the  tenant,  lessee  in  possession,  or  person  in  possession, 
of  said  premises  may  abate  from  the  amount  of  any  rent  reserved 
upon  said  premises,  either  due  or  to  grow  due  thereon,  the  amount  of 
tax  so  paid  by  or  collected  of  him  upon  the  rents  so  reserved,  with 
interest  on  the  amount  so  paid  from  the  time  of  the  payment  of  said 
tax;  and  the  warrant  for  the  collection  of  said  tax,  issued  by  the 
board  of  supervisors  to  the  collector  of  any  town  in  which  said  tax 
shall  be  assessed,  shall  direct  the  collection  of  the  same  in  accordance 
with  the  provisions  of  this  section.” 

Abstract  of  subsequent  provisions  of  above  statute : 

§ 4.  County  treasurer  to  issue  warrant  to  sheriff  to  make  the 
amount  of  tax  on  rents. 

§ 5.  Such  warrant  a lien  on  real  and  personal  estate. 

§ 6.  Sheriff  to  be  proceeded  against  in  case  of  neglect. 

§ 7.  After  return  of  warrant  unsatisfied  county  treasurer  may  sue 
in  equity  for  sequestration. 

The  statute  (L.  1846,  Ch.  327,  p.  466)  is  not  repugnant  to  the  Con- 
stitution as  impairing  the  obligation  of  contracts.  One  entitled  to 
rents  subjected  to  taxation  by  such  act  has  a right  to  avail  himself  of 
his  own  affidavit  to  correct  the  assessment  thereon  (Livingston  v. 
Hollenbeck,  4 Barb.,  9 [1847]). 

A lease  for  a term  of  thirty  years,  executed  prior  to  Laws  1846 
(Ch.  327,  p.  466),  held  to  be  within  that  act,  and  the  rents  reserved 
taxable,  although  at  the  passage  of  the  act  the  lease  had  less  than 
twenty-one  years  to  run  (Le  Couteulx  v.  Supervisors  of  Erie,  7 Barb., 
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249  [1849] ; approved  in  City  of  Buffalo  v.  Le  Couteulx,  15  N.  Y.,  451 
[1857];  and  see  Livingston  v.  Hollenbeck,  4 Barb.,  9 [1847]). 

Laws  1858,  Ch.  357,  p.  600,  amending  L.  1846,  Ch.  327,  p.  466 : 

“ § 1.  The  assessor  shall,  in  all  cases  of  assessment  under  chapter 
three  hundred  and  twenty-seven  of  the  laws  of  eighteen  hundred 
and  forty-six,  specify  in  the  assessment-rolls  each  rent  so  assessed, 
and  the  value  fixed  upon  articles,  other  than  money,  in  which  rents 
are  payable,  and  whenever  assessments  are  made  against  any  person 
in  any  town  or  ward  in  which  he  does  not  reside,  the  board  of  super- 
visors of  the  county  to  which  such  assessments  are  returned,  shall 
have  in  all  respects  as  full  power  and  authority,  and  it  shall  be 
their  duty,  to  correct  such  assessments  as  to  the  valuation  of  the  rents, 
and  as  to  the  gross  amount  for  which  such  person  shall  be  assessed, 
as  the  assessors  have  as  to  a resident  of  the  town;  and  such  board 
of  supervisors  may  reduce  the  amount  of  such  assessments  in  the 
respective  towns  or  wards  of  the  county,  in  proportion  or  otherwise, 
as  the  nature  of  the  corrections  require  to  make  such  assessments 
just.” 

The  power  of  correction  conferred  upon  the  board  of  supervisors 
by  L.  1858,  Ch.  357,  § 1,  p.  600,  in  the  case  of  a non-resident  taxpayer 
assessed  upon  rents  reserved,  is  the  same  which  the  assessors  have 
in  the  case  of  a resident  of  the  town,  and  no  other  or  greater.  The 
rule  prescribed  by  L.  1846,  Ch.  327,  p.  466,  must  still  be  adhered  to, 
although  the  assessors  have  assessed  other  descriptions  of  property 
in  the  town  at  less  than  their  just  value,  and  so  thrown  a dispro- 
portionate burden  upon  the  holder  of  the  rents  (People  ex  rel 
Youmans  v.  Supervisors  of  Delaware,  60  N.  Y.,  381  [1875]). 

An  assessment  upon  rents  reserved  by  various  leases  upon  the 
whole  of  a patent  of  land  without  specifying  the  amount  reserved 
upon  each  lease,  or  any  of  the  leases,  and  against  “ John  Kortright  and 
other  legal  heirs  of  the  late  John  Kortright,  deceased,  or  their  heirs 
or  assigns,”  the  John  Kortright  first-named  being  also  dead  at  the 
time  of  the  assessment  — held  void,  being  defective  in  not  specifying 
the  persons  assessed,  as  in  the  case  of  any  personal  estate,  and  in  not 
specifying  each  rent  assessed. 

Payment  of  an  assessment  erroneously  made  in  each  of  several 
successive  years  — held  no  estoppel  upon  contesting  it  in  a subse- 
quent one  (Cruger  v.  Dougherty,  43  N.  Y.,  107  [1870]). 

.Where  rents  accruing  under  perpetual  leases  had  been  assessed  to 
a person  not  the  owner,  and  upon  petition  the  same  property  was  put 
upon  the  roll  of  the  following  year,  assessed  to  the  owner,  and  a tax 
levied  for  the  preceding  year  — held,  that  such  reassessment  was  legal 
and  valid  (Overing  v.  Foote,  43  N.  Y.,  290  [1871]). 
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Held  also,  that  the  entry  of  such  reassessment  on  or  after  August 
fifteenth,  and  after  notice  given  that  the  roll  was  completed,  did  not 
invalidate  the  assessment  ( lb .). 

L.  1847,  Ch.  480,  p.  683: 

“ § 90.  If  any  tax  on  the  real  estate  of  a non-resident  mentioned  in  the 
tax  list  delivered  to  the  collector  on  the  taxes  upon  rents  reserved  in 
any  leases  in  fee,  or  for  one  or  more  lives,  or  for  a term  of  years 
exceeding  twenty-one  years,  shall  he  unpaid  at  the  time  he  is  required 
by  law  to  return  his  warrant,  he  shall  deliver  to  the  trustees  of  such 
district  an  account  of  the  taxes  so  remaining  due,  containing  a 
description  of  the  lots  and  pieces  of  land  upon  which  any  taxes  were 
imposed,  as  the  same  were  stated  in  his  tax  list,  together  with  the 
amount  of  the  tax  assessed  on  each,  and  upon  making  oath  before 
any  justice  of  the  peace  or  judge  of  any  court  of  record,  that  the 
taxes  mentioned  in  any  such  account  remain  unpaid,  and  that  after 
diligent  efforts  he  has  been  unable  to  collect  the  same,  he  shall  be 
credited  by  said  trustees  with  the  amount  thereof.”  (As  amended  by 
L.  1864,  Ch.  583,  p.  1339,  § 2.) 

L.  1847,  Ch.  480,  p.  683.  [Note.  The  act  of  1864  (below)  erroneously 
refers  to  this  chapter  as  180,  instead  of  480.] 

“ § 93.  Such  account,  affidavit  and  certificate  shall  be  laiclby  the  county 
treasurer  before  the  board  of  supervisors  of  the  county,  who  shall 
cause  the  amount  of  such  unpaid  taxes,  with  seven  per  cent,  of  the 
amount  in  addition  thereto,  to  be  levied  upon  the  lands  of  non- 
residents on  which  the  same  were  imposed;  and  if  imposed  upon  the 
lands  of  any  incorporated  company  then  upon  such  company;  and  if 
imposed,  upon  rents  reserved  in  any  leases  in  fee,  or  for  one  or  more 
lives,  or  for  a term  of  years  exceeding  twenty-one  years,  then  upon 
such  reserved  rents  in  the  same  manner  that  the  contingent  charges 
of  the  county  are  directed  to  be  .levied  and  collected;  and  when  col- 
lected the  same  shall  be  returned  to  the  county  treasurer  to 
reimburse  the  amount  so  advanced  with  the  expense  of  collection.” 
(As  amended  by  L.  1864,  Ch.  583,  p.  1340,  § 3.) 


XIY. 

EQUALIZATION  BY  THE  STATE  BOARD  AND  APPEALS  FROM 
BOARDS  OF  SUPERVISORS. 

Laws  1859,  Ch.  312,  p.  702: 

“ § 1.  The  commissioners  of  the  land  office  and  three  State  assessors, 
whose  appointment  is  herein  provided  for,  shall  constitute  a board  of 
equalization,  whose  duty  it  shall  be  to  equalize  the  State  tax  among 
the  several  counties  of  the  State,  and  fix  the  amount  of  assessment  of 
real  and  personal  estate  on  which  the  State  tax  shall  be  levied  in  each 
county.” 

* * * * * * 
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“ § 8.  The  board  of  equalization  shall  meet  in  the  city  of  Albany  on 
the  first  Tuesday  in  September  in  each  year,  for  the  purpose  of 
examining  and  revising  the  valuations  of  the  real  and  personal 
estate  of  the  several  counties  as  returned  to  the  office  of  the  comp- 
troller, and  fixing  the  aggregate  amount  of  assessment  for  each  county 
on  which  the  comptroller  shall  compute  the  State  tax.  The  board  of 
equalization  may  increase  or  diminish  the  aggregate  valuations  of 
real  estate  in  any  county  by  adding  or  deducting  such  sum  as  in  their 
opinion  may  be  just  and  necessary  to  produce  a just  relation  between 
all  the  valuations  of  real  estate  in  the  State;  but  they  shall  in  no 
instance  reduce  the  aggregate  valuations  of  all  the  counties  below  the 
aggregate  valuations  thereof  as  returned  by  the  boards  of  supervisors 
to  the  comptroller’s  office.  * * * * * * * 

“ A statement  of  the  amount  of  assessment  for  each  county,  as  fixed 
by  the  board  of  equalization,  shall  be  certified  by  said  board  and 
deposited  in  the  office  of  the  comptroller,  as  soon  as  completed,  and 
before  the  tenth  day  of  October  in  each  year.  The  comptroller  shall 
immediately  ascertain  from  this  assessment,  the  proportion  of  State 
tax  each  county  shall  pay,  and  send  a statement  of  the  amount  by 
mail,  to  the  county  clerk,  and  the  chairman  and  clerk  of  the  board  of 
supervisors  of  each  county.” 

* * - * * * * 

The  duty  of  the  State  boards  of  equalization  corresponds,  as  between 
the  several  counties,  to  that  of  supervisors  of  a county  between 
the  towns,  is  of  a judicial  character,  and  if  they  have  acquired  juris- 
diction, any  error  in  their  judgment,  or  mistake  in  their  conclusions  ' 
can  be  asserted  only  in  some  direct  proceeding  for  a review  (Mayor, 
etc.,  of  N.  Y.  v.  Davenport,  92  N.  Y.,  604  [1883]). 

L.  1859,  Ch.  312,  p.  702: 

“ § 9.  The  amount  of  State  tax  which  each  county  is  to  pay,  so  fixed 
and  stated  by  the  comptroller  as  aforesaid,  shall  be  assessed  by  the 
supervisors  or  other  officers  authorized  to  make  the  assessment  of 
State  taxes  in  the  tax-roll  for  the  calendar  year,  in  and  for  which  the 
same  shall  have  been  ascertained  and  stated  by  the  comptroller  as 
aforesaid,  and  shall  be  included  in  and  collected  by  the  annual  collec-  ' 
tion  of  taxes  in  the  several  counties  in  the  manner  prescribed  by  law; 
and  if  the  board  of  supervisors  or  other  officers  authorized  to  make 
such  assessment  shall  neglect  or  refuse  to  include  and  assess  such 
tax,  or  any  part  thereof,  in  said  assessment-roll,  then  the  comptroller 
of  the  State  may  immediately  proceed  by  mandamus  before  any  court 
having  jurisdiction  to  compel  the  board  of  supervisors  or  other  officers 
required  to  make  such  assessment  to  do  the  same  or  make  a new 
assessment  for  the  same,  which  shall  be  collected  as  provided  for  the 
collection  of  other  taxes.”  (As  amended  by  L.  1874,  Ch.  351,  p.  464.) 
******* 

Appeals  from  Boards  of  Supervisors. 

L.  1859,  Ch.  312,  p.  702: 

“§  13.  Any  supervisor  may  appeal  in  behalf  of  the  town,  city  or 
ward,  which  he  wholly  or  in  part  represents,  to  the  comptroller  of  the 
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State  of  New  York  [see  amendment  by  L.  1880,  Ck.  80,  below,  direct- 
ing the  appeal  to  be  made  to  the  State  Assessors]  from  any  act  or 
decision  of  the  board  of  supervisors  in  the  equalization  of  assess- 
ments and  the  correction  of  the  assessment-rolls,  under  the  provisions 
of  the  first  title  of  chapter  13,  of  the  first  part  of  the  Revised  Statutes. 
Such  appeal  shall  be  brought  by  serving  a notice  thereof,  within  ten 
days  after  the  corrected  assessment-rolls  shall  be  completed  by  the 
board  of  supervisors,  or  the  chairman  and  clerk  of  said  board,  and 
also  filing  such  notice  in  the  office  of  the  clerk  of  the  county,  together 
with  the  affidavit  of  the  supervisor  so  appealing,  that  in  his  opinion 
injustice  has  been  done  to  such  town,  city  or  ward  by  the  act  or 
decision  appealed  from.  The  comptroller  shall  hear  the  proofs  of  the 
parties,  which  may  be  presented  in  the  form  of  affidavit  or  otherwise, 
as  he  shall  direct;  after  hearing  such  proofs  he  shall  determine 
whether  any,  and  if  any,  what  deduction  ought  to  have  been  made 
from  the  corrected  valuations  of  such  town,  city  or  ward;  and  in  the 
assessment  and  collection  of  taxes  of  the  next  following  year,  such 
town  or  city  shall  be  credited  with  the  amount  of  taxes  levied  from  it 
on  such  excess  of  valuation,  and  the  same  shall  be  levied  and  collected 
from  the  other  towns  and  cities  of  the  county.” 

Under  Laws  1859  (Ch.  312,  p.  702)  the  Comptroller  might  cause 
proofs  to  be  taken  before  a referee,  and  base  his  decision  upon  them 
(People  ex  rel.  Benjamin  v.  Hillhouse,  1 Lans.,  87  [1869]). 

The  Supreme  Court  could,  on  certiorari , review  and  correct  any 
error  committed  by  the  Comptroller  on  the  merits  (People  ex  reL 
Benjamin  v.  Hillhouse,  1 Lans.,  87  [1869]). 

Upon  the  appeal  of  a town  the  duty  of  the  State  assessors  is  to 
receive  evidence  and  determine:  1.  Whether  injustice  has  been  done 
to  the  appellant;  2.  What  deductions,  if  any,  should  be  made  in  the 
valuations;  3.  To  what  towns  the  deductions  should  be  added. 

For  this  purpose  they  should  take  into  consideration  the  valuation 
of  all  the  towns  separately  in  the  county  (People  ex  rel.  Supervisors 
of  Westchester  v.  Hadley,  76  N.  Y.,  337  [1879] ; reversing  16  Hun,  113). 

The  participation  of  a member  of  the  State  board  who  was  absent 
from  the  hearing,  in  the  decision  — held  not  to  vitiate  the  proceeding 
(People  ex  rel.  Supervisors  of  Westchester  v.  Hadley,  14  Hun,  183  [1878]). 

Absence  of  the  written  digest  of  facts  prepared  by  the  State 
assessors,  from  meeting  of  State  board  of  equalization  — held  imma- 
terial, as  not  a condition. precedent  to  jurisdiction.  So,  of  not  swear- 
ing and  examining  witnesses  before  increasing  the  valuation  of  a 
county,  since  the  board  of  equalization  acts  upon  information  from 
the  State  assessors  (lb.). 

The  fact  that  the  board,  after  a short  secret  session  adopted  a 
schedule  of  equalization  prepared  by  one  of  the  assessors  — held  not 
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to  affect  the  validity  of  the  decision  arrived  at  (/&.).  (Mayor,  etc.,  of 
N.  Y.  v.  Davenport,  92  N.  Y.  604  [1883].) 

Secret  session  of  board  of  equalization  no  ground  for  charge  of 
misconduct,  where  party  complaining  had  been  fully  heard,  nor 
neglect  of  the  assistance  of  such  £>arty  in  arriving  at  result  (People 
ex  rel.  Mayor,  etc.  of  N.  Y.  v.  McCarthy,  102  N.  Y.  630  [1886]). 

It  seems  that  the  consideration  stated  in  conveyances  of  real  estate 
between  individuals,  and  the  prices  paid  at  private  sale,  are  not 
evidence  of  relative  value  in  different  counties  to  affect  the  decision  of 
the  State  board  of  equalization  (lb.). 

Upon  a certiorari  to  review  the  action  of  the  State  assessors,  it  was 
held  that  the  admission  in  evidence  of  records  of  deeds,  the  considera- 
tions expressed  in  which  were  claimed  to  be  evidence  of  the  value  of 
the  property,  was  not  the  violation  of  “ any  rule  of  law,  affecting  the 
rights  of  the  ” relators  under  Code  Civil  Procedure,  § 2140,  subd.  3 
(People  ex  rel.  Schabacker  v.  State  Assessors,  47  Hun,  450  [1888]). 

L.  1859,  Ch.  312,  p.  702  [§  14  added  by  L.  1873,  Ch.  327,  p.  464] : 

“ § 14.  Any  appeal  made  in  pursuance  of  section  thirteen  of  this  act, 
the  determination  of  which  is  not  made  and  filed  with  the  clerk  of 
said  board  of  supervisors  on  or  before  the  commencement  of  the  next 
succeeding  annual  session  thereof,  shall  be  null  and  void,  and  the 
same  shall  be  deemed  as  dismissed.” 

L.  1859,  Ch.  312,  p.  702  [added  by  L.  1873,  Ch.  327,  p.  464,  as  amended 
by  L.  1874,  Ch.  351,  p.  464,  L.  1880,  Ch..  80,  p.  192,  and  L.  1884,  Ch.  435, 
p.  506] : 

“§  15.  Whenever  any  appeal  so  made  shall  not  be  sustained  the 
State  assessors  shall  certify  the  reasonable  costs  and  expenses  arising 
therefrom  and  connected  therewith  on  the  part  of  the  respondent  and 
appellant,  and  such  cost  and  expenses  so  certified  shall  be  a charge 
upon  the  town,  city  or  ward  whose  appeal  is  not  sustained,  which 
shall  be  audited  by  the  board  of  supervisors,  and  levied  upon  the  tax- 
able property  of  said  town,  city  or  ward;  and  whenever  any  appeal 
so  made  shall  be  sustained,  the  State  assessors  shall  certify  the  reason- 
able costs  and  expenses  arising  therefrom  and  connected  therewith, 
on  the  part  of  the  appellant  and  respondent,  and  such  costs  and 
-expenses  so  certified  shall  be  a charge  upon  the  town,  city  or  ward 
whose  appeal  is  not  sustained,  which  shall  be  audited  by  the  board  of 
supervisors,  and  levied  upon  the  taxable  property  of  said  town,  city  or 
ward;  and  whenever  any  appeal  so  made  shall  be  sustained,  the  State 
assessors  shall  certify  the  reasonable  costs  and  expenses  arising 
therefrom  and  connected  therewith,  on  the'  part  of  the  appellant 
and  respondent,  and  such  amounts  so  certified  shall  be  audited 
by  the  board  of  supervisors,  and  levied  and  collected  from  all  the 
towns  and  cities  of  the  county  in  the  assessment  and  collection  of 
taxes  for  the  current  year,  excepting  those  towns  and  cities  in  which 
such  appeal  was  sustained;  and  whenever  more  than  one  town  or 
.city  in  a county  shall  have  appealed,  some  of  which  are  sustained 
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and  some  dismissed,  it  shall  be  the  duty  of  the  State  assessors  to 
decide  what  portion  of  the  costs  and  expenses  shall  be  borne  by  the 
town  or  towns,  city  or  cities,  in  which  such  appeal  was  dismissed.” 

Under  L,  1874,  Ch.  351,  p.  464,  as  amended  by  L.  1880,  Ch.  80,  p.  192, 
upon  the  dismissal  of  an  appeal  to  the  State  assessors,  from  an  equaliza- 
tion made  by  the  board  of  supervisors,  the  costs  and  expenses  incurred 
.by  the  board  are  chargeable  against  the  town,  city  or  ward  appealing 
(People  ex  rel.  Supervisors  of  Ulster  v.  Kingston,  101  N.  Y.,  82 
[1886]). 

The  employment  of  necessary  appraisers  and  searchers  at  a reason- 
able per  diem  compensation,  and  the  necessary  disbursements  in  pre- 
paring for  the  investigation,  are  legal  items  of  such  expenses,  and  the 
decision  of  the  board  as  to  the  amount,  necessity  and  reasonableness 
of  the  expense  is,  in  the  absence  of  fraud,  conclusive  (lb.). 

The  Legislature  has  authority  to  constitute  the  board  of  supervisors 
a board  to  audit  such  expenses  (lb.). 

In  making  such  audit  the  board  is  not  within  the  statute  prohibiting 
a judge  from  sitting  in  a case  in  which  he  is  a party  or  is  interested  (lb.). 

"Where  the  application  by  the  city  affected  for  a hearing  prior  to  the 
audit  was  not  made  until  shortly  before  the  time  fixed  for  the  adjourn- 
ment of  the  board,  and  some  time  after  the  supervisors  of  the  city, 
themselves  members  of  the  board,  had  notice  of  the  bills  presented 
for  audit,  and  no  specific  objection  was  taken  to  any  of  the  items  — 
held,  that  no  legal  right  was  invaded  by  the  denial  of  the  application 
for  delay  (lb.). 

Held,  also,  that  the  board  of  supervisors  had  sufficient  interest  to 
authorize  proceedings  by  mandamus  to  enforce  the  collection  of  such 
costs  and  expenses,  since  they  were  in  the  first  instance  a county 
charge  (lb.). 

Held,  also,  that  a resolution  for  the  employment  of  counsel  in  all 
matters  of  litigation  growing  out  of  the  equalization  appeal  and 
authorizing  him  to  take  all  necessary  and  proper  proceedings  in  the 
name  of  the  board,  supplemented  by  the  appointment  of  a committee 
with  full  power,  conferred  authority  to  prosecute  such  mandamus  (lb.). 

Upon  certiorari , the  audit  of  the  board  of  supervisors  is  conclusive 
upon  the  court.  Once  made,  the  board  itself  cannot  change  it  (People 
ex  rel.  Burhans  v.  Supervisors  of  Ulster,  32  Hun,  607  [1884]). 

Costs  and  expenses  cover  all  expenses  arising  from  or  out  of  the 
appeal,  and  connected  therewith,  and  not  merely  such  as  would  be 
costs  and  expenses  taxable  in  an  action  (lb.). 
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L.  1880,  Ch.  80,  p.  192,  amended  L.  1874,  Ch.  351,  § 5,  p.  702,  so  as 
to  read  : 

“ § 5.  All  appeals  that  shall  be  hereafter  brought  under  the  pro- 
visions of  the  acts  hereby  amended  shall  be  to  the  State  assessors  § 
instead  of  the  comptroller,  and  as  to  such  and  all  appeals  pending 
under  said  act  upon  -the  hearing  of  which  the  comptroller  has  not  I 
entered,  the  State  assessors  are  vested  with,  and  shall  exercise,  all  the 
powers  and  discharge  all  the  duties  that  by  said,  act  and  the  amend-  f 
ments  thereof  are  vested  in  or  imposed  upon  the  comptroller,  in  lieu* 
of  said  comptroller;  and  when  any  appeal  shall  hereafter  be  brought,  I 
a notice  of  such  appeal  shall  be  served  on  the  State  assessors  by  f 
•filing  the  same  in  the  office  of  the  secretary  of  State,  within  ten  days 
af  ter  the  final  completion  of  the  corrected  assessment-rolls  by  the 
board  of  supervisors,  and  such  notice  shall  also  be  served  on  the 
chairman  of  said  board  of  supervisors  within  the  same  time.” 

L.  1876,  Ch.  49,  p.  40: 

“ Section  1.  It  shall  be  the  duty  of  the  State  Assessors  to  prepare  a 
form  of  petition  and  notice  of  appeal  from  decisions  of  boards  of 
supervisors,  in  the  equalization  of  assessments  in  their  respective 
counties,  and  also  to  prepare  rules  and  regulations  in  relation  to 
bringing  such  appeals  and  the  hearing  and  trial  thereof,  which  shall 
be  submitted  to  the  comptroller  for  his  approval,  and  when  so 
approved  shall  be  the  forms,  rules  and  regulations  of  said  board  of 
State  Assessors,  and  be  filed  in  the  office  of  the  comptroller. 

“ § 2.  Every  such  appeal  duly  brought  shall  be  heard  by  said  board 
in  the  county  in  which  such  appeal  originated,  at  a time  and  place  to 
be  fixed  by  said  board,  and  they  shall  notify  the  supervisor  of  the 
town,  ward  or  city  appealing,  by  mail,  of  the  time  and  place  so  fixed 
upon,  at  least  twenty  days  prior  thereto.  In  case  the  appellant  or  his 
successor  fails  to  appear  and  produce  evidence  to  sustain  the  appeal 
at  the  time  and  place  appointed,  or  on  the  day  to  which  such  hearing 
or  trial  shall  have  been  adjourned,  if  an  adjournment  shall  have  been 
had,  said  State  Assessors  shall  make  an  order  dismissing  said  appeal, 
as  not  sustained,  which  shall  have  the  same  effect  in  all  respects  as  if 
said  appeal  had  not  been  sustained  after  a trial  or  hearing  on  the 
merits  on  evidence. 

“ § 3.  On  every  such  hearing  or  trial,  the  evidence  shall  in  part 
relate  to  the  assessment  and  full  and  true  value  of  real  and  personal 
property,  and  the  said  State  Assessors  shall  determine  whether  or  not 
injustice  has  been  done  to  the  town,  ward  or  city,  so  appealing,  in  the 
equalization  of  real  and  personal  property  assessed  therein,  as  com- 
pared with  the  other  wards,  towns  or  cities  of  said  county,  and  shall 
determine  whether  any,  and  if  any,  what  deductions  ought  to  be  made 
from  the  aggregate  corrected  valuation  of  said  real  and  personal 
property,  as  made  by  the  board  of  supervisors,  and  shall  also  determ- 
ine to  what  town  or  towns,  ward  or  wards,  city  or  cities,  in  such 
county  said  deductions,  if  any,  shall  be  added,  and  shall  certify  their 
determination  in  writing  to  said  board  of  supervisors  and  forward 
the  same  by  mail  within  ten  days  thereafter,  to  the  clerk  of  said  board 
of  supervisors,  directed  to  him  at  his  post-office  address.” 

Law  1876  (Ch.  49,  § 3,  p.  40)  effected  the  repeal  of  the  provision  of  Law 
.1873  (Ch.  327,  § 1,  amending  L.  1859,  Ch.  312),  .which  required  the 
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determination  of  an  appeal  from  a decision  of  the  supervisors  to  be 
made  and  filed  with  the  clerk  of  the  -board  before  the  next  annual 
session  (People  ex  rel.  Robinson  v.  Supervisors  of  Ontario,  85  N.  Y., 
323  [1881],  reversing  17  Hun,  501). 

A decision  certified  and  forwarded  by  mail,  within  ten  days  after  it 
was  made,  but  not  until  after  the  commencement  of  the  next  annual 
session  — held  sufficient  to  support  a mandamus  for  its  execution 

(ib.). 

Section  3 of  Law  1876  (Ch.  49,  p.  41)  does  not  limit  the  subjects  upon 
which  evidence  may  be  taken  by  the  State  assessors,  nor  exclude 
evidence  of  the  real  estate  aliunde  the  assessors’  valuation,  nor  an 
inquiry  into  the  value  of  personalty,  though  the  action  of  the  board 
may  ultimately  be  based  upon  questions  concerning  the  real  estate 
only  (People  ex  rel.  Supervisors  of  Chenango  v.  State  Assessors, 
22  N.  Y.  Week.  Dig.,  453  [1885]). 

People  ex  rel.  Supervisors  of  Westchester  v.  Hadley  (76  N.  Y.,  337) 
is  distinguished  on  the  ground  that  in  the  latter  case  there  was 
evidence  tending  to  show  there  was  personal  property  not  assessed, 
while  here  the  evidence  related  to  personal  property  which  had  been 
assessed  (Ib.). 

Where  all  the  oral  evidence  upon  an  appeal  to  the  State  assessors 
had  been  taken  within  the  county,  an  order  to  produce  documentary 
evidence  at  a time  specified  made  without  it  — held  not  to  be  in  contra- 
vention of  L.  1876,  Ch.  49  (People  ex  rel.  Supervisors  of  Chenango 
v.  State  Assessors,  22  N.  Y.  Week.  Dig.,  453  [1885]). 

The  rulings  of  the  board  of  State  assessors  in  admitting  and  reject- 
ing evidence  cannot  be  reviewed  upon  certiorari . The  questions  to  be 
considered  are  prescribed  by  Code  of  Pro.  § 2140  (People  ex  rel. 
Supervisors  of  Chenango  v.  State  Assessors,  22  N.  Y.  Week.  Dig.,  453 
[1885].  But  see  People  ex  rel.  Schabacher  v.  State  Assessors,  47  Hun, 
450  [1888]). 

The  supervisors  have  no  authority  to  consider,  for  the  purposes  of 
equalization,  property  upon  which  no  valuation  has  been  fixed  by  the 
local  assessors,  and  the  State  assessors  have  no  original  jurisdiction 
in  that  respect,  but  merely  an  appellate  power  to  review  the  action  of 
the  supervisors.  Nor  can  they  take  into  consideration  the  question 
whether  personal  property  wras  assessed  below  its  true  value,  or 
erroneously  exempted  (People  ex  rel.  Supervisors  of  Monroe  v.  Had- 
ley, 1 Abb.,  N.  C.  441  [1876]). 

Where  the  State  assessors  declined  to  receive  evidence  showing  that 
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personal  property  existed  in  a town  which  was  not  assessed  — held  no 
error. 

Inasmuch  as  the  board  of  supervisors  are  confined  to  the  valuations 
of  real  estate,  in  making  equalizations,  it  would  seem  that  the  State 
assessors  had  no  authority  beyond  this  (People  ex  rel.  Supervisors  of 
Westchester  v.  Hadley,  76  N.  Y.,  337  [1879];  reversing  16  Hun,  113).  i 

The  charter  of  a city  [Kingston]  provided  for  a special  system  of 
taxation,  and  the  objection  was  taken  in  its  behalf  that  the  city  I 
council  had  no  power  to  obey  a mandamus  directing  it  to  levy  a tax 
to  pay  the  costs  and  expenses  in  an  unsuccessful  appeal  by  the  city 
to  the  State  assessors  against  an  equalization  of  taxation  by  the  i 
board  of  supervisors, — held , that  under  L.  1873,  Ch.  327,  requiring 
the  sum  audited  by  the  supervisors  to  be  levied  upon  the  taxable 
property  in  the  city,  such  expenses  could  be  raised  together  with  the 
ordinary  taxes  of  the  city,  as  they  had  been  included  by  the  super- 
visors in  the  schedule  of  taxes  to  be  raised  by  the  city  (People  ex  rel. 
Supervisors  of  Ulster  v.  Kingston,  101  N.  Y.,  82  [1886]). 
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2 K.  S.  1007,  part  I.,  Ch.  XIII.  Title  3: 

“ § 1. . Every  collector,  upon  receiving  the  tax-list  and  warrant,  shall 
proceed  to  collect  the  taxes  therein  mentioned,  and  for  that  purpose 
shall  call,  at  least  once,  on  the  person  taxed,  or  at  the  place  of  his  usual 
residence,  if  in  the  town  or  ward  for  which  such  collector  has  been 
chosen,  and  shall  demand  payment  of  the  taxes  charged  to  him  on  his 
property.” 

For  special  act  relative  to  the  collection  of  taxes  in  towns  within 
counties  containing  upwards  of  300,000  inhabitants,  see  L.  1885,  Ch. 
411,  p.  712,  quoted  above  page  140. 

Irregularities  in  Tax-roll  or  Warrant. 

In  Henderson  v.  Brown  (1  Caines  Cas.  92,  1803),  a theatre  had  been 
assessed  as  a dwelling-house,  but  as  the  assessor  had  jurisdiction  to 
assess  it  in  some  form,  the  warrant  was  held  a justification  to  the 
collector. 

A ministerial  officer  is  protected  in  the  execution  of  process,  when 
it  issue  from  a court  of  limited  or  general  jurisdiction,  although  such 
court  has  not  in  fact  jurisdiction  in  the  case,  provided  that  on  the 
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face  of  the  process  it  appears  that  the  court  has  jurisdiction  of  the 
subject-matter,  and  that  nothing  appears  thereon  to  apprise  the  officer 
that  the  court  has  not  also  jurisdiction  of  the  person  or  party  to  be 
affected  by  the  process  (Savacool  v.  Boughton,  5 Wend.,  170  [1830]). 

The  action  was  trespass  against  a constable  who  justified  under  an 
execution  against  the  person  of  the  plaintiff.  The  judgment  on  which 
, the  execution  issued  had  been  entered  by  default,  without,  as  the 
plaintiff  here  claimed,  the  justice  having  obtained  jurisdiction  of  his 
person  (lb.). 

Trespass  will  lie  against  a collector  who  levies  upon  property  under 
a warrant  showing  the  tax  to  be  illegal  (Bank  of  Utica  v.  City  of  Utica, 
4 Paige,  399  [1834]). 

Where  a warrant  for  the  collection  of  a poor  tax  was  regular  on  its 
face,  it  being  the  duty  of  the  overseer  collecting  the  tax  not  to  act 
without  his  collegue’s  consent  — held , that  it  was  to  be  presumed  that 
he  acted  by  authority  (Downing  v.  Ruger,  21  Wend.,  178  [1839]). 

The  presumption  in  favor  of  the  performance  of  official  duty  by  an 
assessor  may  be  overthrown  by  proof  (Doughty  v.  Hope,  3 Denio,  594 
[1847];  affirmed  in  1 N.  Y.,  79;  How.  Cas.,  209.)  This  was  a case  in 
which  two  only  of  three  assessors  acted. 

A warrant  issued  by  supervisors  of  a county  for  the  collection  of 
taxes  is  valid,  so  as  to  protect  the  collector,  although  the  persons 
signing  are  not  described  in  it  as  supervisors,  nor  designated  as  such 
in  connection  with  their  signatures  (Sheldon  v.  Yan  Buskirk,  2 N.  Y., 
473  [1849]). 

A warrant  in  due  form,  issued  to  a constable,  by  the  receiver  of 
taxes  in  the  city  of  New  York,  directing  the  collection  of  a tax,  protects 
the  officer  executing  it,  whether  the  tax  was  lawfully  assessed  or  not, 
where  nothing  appears  on  its  face  to  indicate  a want  of  authority  in 
the  assessors  in  making  the  assessment,  the  supervisors  in  confirming 
it,  or  the  receiver  in  issuing  his  warrant  (Chegaray  v.  Jenkins,  5 N.  Y., 
376  [1851] ; affirming  3 Sandf.  Super.  Ct.,  409),  which,  however,  was 
decided  on  the  ground  that  the  assessment  was  proper. 

The  want  of  the  assessors’  certificate  upon  the  assessment-roll  is  a 
defect  which  renders  the  warrant  thereon  no  protection  to  the  collector 
(Yan  Rensselaer  v.  Witbeck,  7 N.  Y.,  517  [1852];  reversing  7 Barb., 
133). 

Where  a warrant  is  executed  after  the  return  day,  the  officer  issuing 
it  is  not  liable  though  it  be  otherwise  invalid.  Nor  will  the  receipt  of 
21 
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the  money  collected  make  him  liable  in  damages  for  its  execution, 
unless  he  had  notice  that  it  was  collected  after  the  return  day  (Van 
Rensselaer  v.  Kidd,  6 N.  Y.,  331  [1852]). 

The  collector  is  protected  by  a warrant,  regular  on  its  face,  though 
he  knows  of  facts  invalidating  it  (Thomas  v.  Clapp,  20  Barb.,  165 
[1885]). 

The  lien  acquired  by  the  issue  of  a warrant  for  personal  taxes  takes 
precedence  of  the  equitable  claim  of  a creditor  who  afterwards  pro- 
cures the  appointment  of  a receiver  (Matter  of  Columbian  Ins.  Co.,  3 
Abb.,  Ct.  App.  Dec.,  239  [1866]). 

The  omission  to  copy  upon  the  tax-roll  the  affidavit  made  by  the 
assessors,  and  annexed  to  the  original  roll,  before  its  delivery  to 
the  supervisors,  is  not  a jurisdictional  error,  and  cannot  be  set  up  to 
prevent  the  collection  of  the  tax  (Boyd  v.  Gray,  34  How.  Pr.,  323 
[1867]). 

An  assessment-roll  which  shows  that  it  was  sworn  to  by  the  assessors 
before  the  time  for  completing  its  final  review  and  connection,  affords 
no  protection  to  the  collector  (Westfall  v.  Preston,  49  N.  Y.,  349  [1872]). 

The  fact  that  the  roll  did  not  show  in  express  terms  that  the* 
amount  assessed  was  a valuation  of  capital  stock,  but  it  was  placed 
under  a column  headed  “valuation  of  personal  property”  — held, 
not  such  an  indication  of  error  on  the  part  of  the  assessors  as  to 
destroy  the  protection  of  the  warrant  (Niagara  Elevating  Co.  v. 
McNamara,  50  N.  Y.,  653  [1872}). 

An  impression  with  a die  marked  “seal”  upon  a tax  warrant  seems 
to  have  been  regarded  by  one  of  the  commissioners  of  appeals  as  an 
imperfect  seal,  in  connection  with  the  question  whether  such  a 
warrant  was  regular  on  its  face  (see  Bellinger  v.  Gray,  51  N.  Y.,  610 
[1873]). 

When  a copy  of  the  assessment-roll,  with  the  warrant  attached,  is 
delivered  to  the  town  collector,  it  is  not  necessary  to  attach  the 
affidavit  of  the  assessors  or  a copy  of  it  in  order  to  j>rotect  the  col- 
lector. The  warrant  and  the  roll  constitute  the  process  (Bradley  v. 
Ward,  58  N.  Y.,  401  [1874]). 

The  receipt  of  a check  and  credit  of  the  amount  does  not  discharge 
the  tax  (McLanahan  v.  City  of  Syracuse,  18  Hun.,  259  [1879]). 

A levy  on  property  owned  by  the  plaintiff  to  satisfy  a tax  assessed 
against  plaintiff’s  husband  for  a farm  owned  in  fact  by  her — held  to 
be  void,  and  the  warrant  to  be  no  justification  to  the  collector  (Hallock 
v.  Rumsey,  22  Hun,  89  [1880]). 
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Where  an  officer  having  several  processes  in  his  hands,  some  valid 
and  some  invalid,  levies  under  all  of  them  upon  the  personal  property 
of  the  party  against  whom  they  are  issued,  the  bare  levy  does  not 
constitute  the  officer  a trespasser,  though  the  invalidity  appeared  on 
the  face  of  the  invalid  processes  (Woolsey  v.  Morris,  96  N.  Y.,  311 
[1884]). 

Absence  of  the  signatures  of  the  mayor  and  recorder  from  warrant 
for  the  collection  of  taxes  — held  to  make  it  void  (Franklin  v.  Pearsall, 
21  Jones  & S.,  271  [1886]). 

Payment  of  Taxes  by  Third  Parties. 

The  assignee  for  benefit  of  creditors  of  a mortgagor,  can  not  be 
compelled  by  the  mortgagee  to  pay  the  taxes  due  on  the  property 
mortgaged  at  the  time  of  the  assignment,  nor  those  thereafter 
accruing  (Matter  of  Lewis,  81  N.  Y.,  421  [1880]). 

The  payment  by  the  first  mortgagee  of  an  assessment,  valid  against 
the  property,  but  in  the  making  of  wdiich  the  name  of  the  purchaser 
under  second  mortgages  did  not  appear  — held , not  to  create  any  obli- 
gation on  the  part  of  such  purchaser  to  repay  the  amount,  since  he 
was  not  personally  liable  in  the  first  instance  (Mutual  Life  Ins.  Co.  v. 
Sage,  41  Hun,  535  [1886]). 

The  mortgagee  may  pay  taxes  and  add  amount  to  mortgage  debt, 
although  there  be  no  tax  clause  in  the  mortgage  (Sidenberg  v.  Ely, 
90  N.  Y.,  257;  11  Abb.  N.  C.,  354  [1882]). 

Payment  of  Taxes  by  Referees. 

Code  of  Pro.,  § 1676.  Where  a judgment,  rendered  in  an  action  for 
partition,  for  dower,  or  to  foreclose  a mortgage  upon  real  property, 
directs  a sale  of  the  real  property,  the  officer  making  the  sale  must, 
out  of  the  proceeds,  unless  the  judgment  otherwise  directs,  pay  all 
taxes,  assessments  and  water  rates,  which  are  liens  upon  the  property 
sold,  and  redeem  the  property  sold  from  any  sales  for  unpaid  taxes, 
assessments  or  water  rates,  which  have  not  apparently  become 
absolute.” 

******** 

On  the  construction  of  the  above  section  see  Cornell  v.  Woodruff, 
77  N.  Y.,  203  [1879]  ; Easton  v.  Pickersgill,  55  N.  Y.,  310  [1873]  ; Catlin 
v.  Grissler,  57  N.  Y.,  364  [1874] ; see,  also,  Williams  v.  Townsend,  31 
N.  Y.,  414  [1865];  Poughkeepsie  Savings  Bank  v.  Winn,  56  How.  Pr., 
368  [1878]. 

(L.  1870,  Ch.  717,  p.  720,  § 2,  as  amended  by  L.  1874,  Ch.  258, 
p.  313.) 
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An  error  in  the  name  of  the  owner  held,  not  to  invalidate  a tax  on 
land  under  the  charter  of  Yonkers  which  constituted  a lien  to  be  dis- 
charged by  the  referee  in  proceedings  for  partition  (Odell  v.  Odell,  21 
N.  Y.  Weekly  Dig.,  90  [1884]). 

Power  of  Collector  to  Make  the  Tax  from  Personal  Property. 

2 R.  S.,  1008,  Part  1,  Ch.  XIII,  Title  3: 

“§  2.  In  case  any  person  shall  refuse  or  neglect  to  pay  the  tax 
imposed  on  him,  the  collector  shall  levy  the  same  by  distress  and  sale 
of  the  goods  and  chattels  of  the  person  who  ought  to  pay  the  same, 
or  of  any  goods  and  chattels  in  his  possession,  wheresoever  the  same 
may  be  found,  within  the  district  of  the  collector;  and  no  claim  of 
property  to  be  made  thereto  by  any  other  person,  shall  be  available  to 
prevent  a sale.” 

See,  also,  L.  1885,  Ch.  411,  §§  9,  10,  p.  714,  quoted  above,  page  140. 

The  individual  property  of  an  executor  may  be  taken  for  a tax 
imposed  upon  him  in  his  representative  character,  when  no  property 
of  the  testator  can  be  found.  If  the  executor  has  no  property  of  the 
testator  he  should  apply  to  the  assessors  for  a correction  of  the  assess- 
ment, he  can  not  otherwise  attack  the  assessment.  The  regularity  of 
the  assessment  can  not  be  impeached,  in  an  action  against  the  collector 
for  neglect  of  duty  in  not  collecting,  by  a plea  that  there  were  other 
executors  who  acted  jointly  with  the  one  on  whom  the  tax  was  imposed 
(Williams  u Holden,  4 Wend.,  223  [1830]). 

Where  there  is  a remedy  against  both  real  and  personal  property  to 
collect  a tax,  the  remedy  against  the  personalty  should  be  first  exhausted. 
The  lessee  and  occupant  of  real  estate  had  covenanted  to  pay  the 
taxes,  and  the  city  officers,  with  notice  of  that  fact,  having  refused  to 
collect  them  out  of  the  personal  estate  of  the  lessee  — held,  that  they 
should  be  enjoined  from  selling  the  real  estate  (Gouveneur  v.  Mayor, 
etc.,  of  N.  Y.,  2 Paige,  434  [1831]). 

Where  an  execution  was  of  earlier  .date  than  some  tax  warrants  in 
the  sheriff’s  hands,  though  later  than  others,  and  a sale  of  real  property 
was  made  under  the  warrants,  the  judgment  creditor  not  desiring  to 
advertise  under  his  execution  — held,  that  all  the  tax  warrants  must 
first  be  paid  out  of  the  proceeds  of  the  sale  (Ellice  v.  Van  Rensselaer, 
6 How.  Pr.,  116  [1851]). 

The  collector  cannot  levy  upon  the  personal  property  of  the  owner 
of  non-resident  lands,  for  a tax  thereupon,  since  he  is  not,  or  should 
not  be,  named  in  the  assessment-roll  (New  York  & Harlem  R.  R.  Co. 
v.  Lyon,  16  Barb.,  651  [1853]). 
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The  interest  of  a tenant  in  common  of  personalty  may  be  levied 
upon  (Dinehart  v.  "Wilson,  15  Barb.,  595  [1853]). 

Rolling  stock  of  a railroad  is  liable  to  seizure  and  sale  to  satisfy  a 
tax  against  the  company  (Randall  v.  Elwell,  52  N.  Y.,  521  [1873]). 

Where  the  process  was  against  an  individual  bank  by  the  name  in 
which  it  did  business,  apparently  that  of  a corporation,  and  its  place 
of  business  was  within  the  jurisdiction  of  the  assessors  and  collector, — 
held,  that  its  owner  could  not,  as  against  the  officer,  claim  that  it  was 
not  a lawful  corporation,  and  not  taxable  by  its  business  name  (Patchin 
u Ritter  27  Barb.,  34  [1858]). 

Where  goods  seized  for  a tax  are  replevied,  the  proper  remedy  of 
the  collector  is  a motion  to  set  aside  the  proceedings  (O’Reilly  v.  Good 
42  Barb.,  521  [1864]). 

A tax  levied  on  personal  property  after  its  sale  on  execution,  though 
under  a voidable  judgment,  constitutes  no  lien  (Roraback  v.  Stebbins, 
4 Abb.  Ct.  App.  Dec.,  100  [1866]). 

Assessments  were  made  against  resident  stockholders  in  a bank  of 
the  town,  upon  their  bank  stock,  and  the  collector  levied  upon  money 
of  the  bank  to  satisfy  the  taxes.  Held,  that  he  was  not  justified  in  so 
doing,  although  the  bank  held  funds  with  which  the  tax,  if  its  validity 
was  not  contested,  would  have  been  paid  (First  Nat.  Bank  of  Sandy 
Hill  u Fancher,  48  N.  Y.,  524  [1872]). 

It  seems  that  it  cannot  be  shown  against  the  collector  who  has  seized 
the  goods  of  one  person  upon  lands  assessed  to  another,  for  a tax 
against  the  latter,  that  the  person  assessed  did  not  own  the  lands, 
there  being  nothing  upon  the  face  of  the  papers  to  notify  the  assessor 
of  the  alleged  irregularity  (Lake  Shore  & M.  S.  Ry.  Co.  v.  Roach,  80 
N.  Y,  339  [1880]). 

Section  2 (above)  declared  constitutional  in  authorizing  seizure  and 
sale  of  property  found  in  the  possession  of  the  tax  debtor  though  not 
owned  by  him  (Pauly  v.  Wahle,  29  Hun,  116  [1883]). 

The  personal  property  of  the  vendee  of  land  assessed  before  its 
conveyance  to  him  is  not  liable  to  seizure  to  satisfy  the  tax  (Everson 
v.  City  of  Syracuse,  29  Hun,  485  [1883] ; reversed  on  another  ground 
in  100  N.  Y.,  577). 

The  statute  (1  R.  S.,  398,  § 2)  refers  to  actual  physical  possession, 
and  not  to  mere  legal  or  constructive  possession,  and  an  actual  pos- 
session by  the  consent  of  the  owner,  though  unaccompanied  with  any 
ownership  in  the  possessor,  is  a possession  within  the  meaning  of  the 
statute  (Hersee  v.  Porter,  100  N.  Y.,  403  [1885] b 
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Personal  property  mortgaged,  and  after  default  still  in  the 
possession  of  the  mortgagor,  is  liable  to  distress  and  sale  for  his  taxes 

(ib.). 

1 R.  S.  398,  § 2,  authorizing  levy  by  distress  and  sale,  is  not  uncon- 
stitutional as  depriving  a person  of  property  without  due  process  of 
law,  or  taking  private  property  for  public  use  without  just  compen- 
sation (Ib.). 

In  an  action  for  the  conversion  of  watches  and  a horse  the  defend- 
ant claimed  title  under  a sale  on  a tax  warrant,  he  being  tax  receiver 
and  the  purchaser  at  the  sale.  The  evidence  showing  the  sale  to  have 
been  invalid,  because  the  property  was  sold  in  one  parcel  and  out  of 
sight  of  those  wishing  to  bid  — held , that  the  officer  seizing  it  became 
a trespasser  ah  initio , and  that  {he  defendant  had  acquired  no  title 
(Shimer  v.  Mosher,  39  Hun,  153  [1886]). 

Under  the  charter  of  the  city  of  Buffalo  [Law  1870,  Title  V.,  chapter 
519,  § 22),  which  declares  that  goods  and  chattels  upon  lands  assessed 
shall  be  deemed  to  belong  to  the  person  assessed,  property  belonging 
to  another  person,  transiently  upon  the  land  taxed,  and  in  the  pos- 
session of  the  owner  for  his  own  purposes,  is  not  subject  to  seizure  to 
satisfy  a tax  for  which  he  is  in  no  way  liable,  and  claim  and  delivery 
will  lie  against  the  collector  seizing  them  (Lake  Shore  & M.  S.  R’y 
Co.  v.  Roach,  80  N.  Y.,  339  [1880]). 

Upon  claim  and  delivery  brought  by  the  owner  of  such  property  so 
seized,  the  provisions  of  Code  of  Pro.,  § 207,  requiring  an  affidavit 
that  the  property  sued  for  has  not  been  taken  for  tax,  and  of  2 R.  S. 
522,  § 4,  prohibiting  an  action  for  property  taken  for  a tax,  do  not 

apply  (Ib.)- 

2 K.  S.,  1008,  Part  L,  Ch.  XIII.,  Tit.  3: 

“ § 3.  The  collector  shall  give  public  notice  of  the  time  and  place  of 
sale,  and  of,  the  property  to  be  sold,  at  least  six  days  previous  to  the 
sale,  by  advertisements  to  be  posted  up,  in  at  least  three. public  places, 
in  the  town  where  such  sale  shall  be  made.  The  sale  shall  be  by 
public  auction. 

“ § 4.  If  the  property  distrained  shall  be  sold  for  more  than  the 
amount  of  the  tax,  the  surplus  shall  be  returned  to  the  person  in 
whose  possession  such  property  was,  when  the  distress  was  made,  if 
no  claim  be  made  to  such  surplus  by  any  other  person.  If  any  other 
person  shall  claim  such  surplus  on  the  ground  that  the  property  sold 
belonged  to  him,  and  such  claim  be  admitted  by  the  person  for  whose 
tax  the  same  was  distrained,  the  surplus  shall  be  paid  to  such  owner; 
but  if  such  claim  be  contested  by  the  person  for  whose  tax  the 
property  was  distrained,  the  surplus  moneys  shall  be  paid  over  by  the 
collector  to  the  supervisor  of  the  town,  who  shall  retain  the  same 
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until  the  rights  of  the  parties  shall  be  determined  by  the  due  course 
of  law. 

“ § 5.  In  case  any  person  upon  whom  any  tax  now  is,  or  hereafter 
shall  be  assessed,  in  any  ward  of.  the  cities,  or  in  any  town  within  this 
State,  shall  have  removed  out  of  such  ward  or  town,  after  such  assess- 
ment, and  before  such  tax  ought  by  law  to  have  been  collected;  or 
if  any  person  shall  neglect  or  refuse  to  pay  any  tax  which  now  is,  or 
hereafter  shall  be  assessed,  in  any  ward  of  either  of  the  said  cities,  or 
in  any  town,  upon  any  estate  of  such  person,  situated  out  of  the  ward 
or  town  in  which  he  shall  reside,  and  within  the  county,  it  shall  be 
lawful,  in  either  of  those  cases,  for  the  collector  of  such  ward  or  town 
to  levy  and  collect  such  tax  of  the  goods  and  chattels  of  the  person 
assessed,  in  any  ward  within  the  said  cities,  or  in  any  town  within 
said  county,  to  which  such  person  shall  have  so  removed,  or  in  which 
he  shall  reside.” 

Collection  Upon  Removal  to  Another  County. 

L.  1836,  Ch.  461,  p.  702: 

“ § 1.  Whenever  it  shall  satisfactorily  appear  to  the  treasurer 
of  any  county  in  the  State,  that  any  State  or  county  tax  legally  assessed 
within  his  county  (not  assessments  on  real  estate  of  non-residents) 
can  not  be  collected  by  reason  of  the  removal  of  the  person  so 
assessed  to  any  other  county  of  this  State,  it  shall  be  lawful  for  the 
said  treasurer  to  issue  a warrant  under  his  hand  and  seal,  aud  certified 
by  the  clerk  of  the  county,  that  he  is  such  treasurer,  to  any  constable 
or  sheriff  of  the  county  where  such  person  resides,  to  collect  the 
same  out  of  the  personal  property  of  such  person.” 

§ 2.  Treasurer  may  subpoena  witnesses  and  take  testimony. 

§ 3.  Execution  of  warrant  by  sheriff  or  constable. 

Collection  by  Judicial  Proceedings. 

L.  1842,  Ch.  318,  p.  404: 

“§  1.  In  case  of  the  refusal  or  neglect  of  any  person  to  pay  any 
tax  imposed  on  him  for  personal  property,  if  there  be  no  goods  or 
chattels  in  his  possession,  upon  which  the  same  may  be  levied  by  dis- 
tress and  sale  according  to  law,  and  if  the  property  assessed  shall 
exceed  the  sum  of  one  thousand  dollars,  the  collector  of  the  town  or 
ward,  if  he  has  reason  to  believe  that  the  person  taxed  has  debts, 
credits,  choses  in  action,  or  other  personal  property  not  taxed  else- 
where in  this  State,  and  upon  which  levy  can  not  be  made  according 
to  law,  shall  report  the  same  to  the  assessors  of  the  town  or  ward. 
And  any  assessor  may  thereupon  in  his  discretion  make  application 
within  one  year  to  the  court  of  common  pleas  of  the  county,  or  to  the 
supreme  court,  to  enforce  the  payment  of  such  tax.” 

The  authority  given  to  a tax  collector  by  his  warrant  is  special  and 
exceptional  and  must  be  pursued  according  to  its  terms  (First  Nat. 
Bank  of  Sandy  Hill  v.  Fancher,  48  N.  Y.,  524  [1872]). 

“ § 2.  The  neglect  or  refusal  to  pay  such  tax  according  to  law,  shall 
be  held  and  deemed  to  be  a neglect  or  violation  of  duty  or  misconduct 
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within  the  provisions  of  title  thirteen  of  chapter  eight  of  the  third 
part  of  the  Revised  Statutes;  and  the  court  upon  application  of  an 
assessor  as  herein  provided,  and  due  proof,  may  proceed  to  enforce 
the  payment  or  punish  the  misconduct  in  the  same  manner,  and  with 
the  like  authority,  as  is  provided  in-  the  above  mentioned  title  of  the 
Revised  Statutes  in  regard  to  offences  therein  made  punishable, 
or  to  the  enforcing  the  payment  of  money,  by  fine  or  imprisonment,  or 
either  of  them. 

“ § 3.  The  court  may  impose  a fine  for  the  misconduct  mentioned  in 
the  next  preceding  section,  sufficient  in  amount  for  the  payment  of  the 
tax  assessed  and  of  the  costs  and  expenses  of  the  proceedings  author- 
ized by  this  act  to  enforce  such  payment  or  to  punish  such  misconduct; 
and  the  amount  of  such  tax  shall  be  paid  out  of  such  fine  to  the  county 
treasurer  of  the  county,  who  shall  apply  the  same  in  like  manner  as 
the  tax  was  required  to  be  applied,  if  the  same  had  been  collected  by  the 
collector;  and  the  costs  and  expenses  of  such  proceedings  shall  be  paid 
out  of  such  fine  to  the  assessor  who  made  the  application  to  enforce 
the  payment  of  the  tax. 

“ § 4.  Whenever  any  bond  taken  under  the  provisions  of  this  act, 
for  the  appearance  of  the  defendant,  shall  become  forfeited  and  shall 
be  ordered  to  be  prosecuted,  such  order  shall  operate  as  an  assign- 
ment of  the  bond  to  the  county  treasurer  of  the  county,  who  shall  be 
authorized  to  prosecute  the  same  in  any  court  of  record  in  his  name, 
as  county  treasurer  of  such  county,  as  the  assignee  of  the  officer  to 
Whom  the  bond  was  given,  in  the  same  manner  as  in  other  actions 
on  bonds,  with  conditions  to  perform  covenants,  other  than  for  the  pay- 
ment of  money;  and  the  measure  of  damages  in  such  action  shall  be 
the  extent  of  such  tax  and  the  costs  and  expenses  of  the  proceedings 
to  enforce  the  payment  thereof,  and  shall  be  applied  and  paid  in  like 
manner  as  the  fine  mentioned  in  the  next  preceding  section  is  therein 
directed  to  be  applied  and  paid;  and  in  all  such  actions,  if  the  plaintiff 
recovers,  he  shall  recover  all  costs  against  the  defendant.” 

Where  a person  assessed  appeared  to  controvert  the  fact  of  his  resi- 
dence in  the  town,  upon  a motion  on  behalf  of  the  assessor  for  an 
attachment,  and  the  question  was  litigated  on  the  merits,- — held  that 
an  objection  on  the  part  of  the  defendant,  as  to  the  form  in  which  he 
was  called  upon  to  appear,  could  not  be  considered  at  the  final  hearing 
upon  an  order  to  show  cause  why  he  should  not  be  compelled  to  pay 
(Matter  of  Nichols,  54  N.  Y.,  62  [1873]). 

The  adding  of  five  per  cent,  to  the  amount  of  the  tax, — held  proper 

(ib.). 

L.  1867,  Ch.  361,  p.  817: 

“ § 1.  When  a tax  of  more  than  ten  dollars  levied  by  the  super- 
visors of  a county  or  the  trustees  of  a village  is  returned  unpaid, 
supplementary  proceedings  to  collect  the  same  may  be  taken  by  the 
supervisor  of  the  town  or  ward,  or  county  treasurer  and  the  president 
of  a village  as  to  a village  tax,  may  within  one  year,  institute  supple- 
mentary proceedings  before  the  county  judge.”  (As  amended  by  L. 
1881,  Ch.  640,  p.  881;  and  see,  also,  L.  i879,  Cli.  446,  p.  497.) 
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A dissolution  of  an  order  for  examination  in  supplementary  pro- 
ceedings may  be  moved  for  on  the  ground  that  the  order  was  impro- 
vidently  granted  (Bassett  v.  Wheeler,  84  N.  Y.,  466  [1881]). 

Upon  an  appeal  from  a motion  to  set  aside  supplementary  proceed- 
ings, the  question  whether  the  person  jrroceeded  against  was  a 
resident  will  not  be  reviewed  in  the  Court  of  Appeals  if  the  evidence 
is  conflicting  (lb.). 

A payment  made  as  directed  in  supplementary  proceedings, — held 
a voluntary  one,  in  an  action  against  the  assessors  for  lack  of  juris- 
diction, the  order  itself  not  authorizing  seizure  (Drake  v.  Shurtliff, 
24  Hun.,  422  [1881]). 

Upon  an  application  to  the  county  judge  for  an  order  for  the 
examination  of  a delinquent  taxpayer,  the  affidavit  need  not  allege  all 
the  facts  necessary  to  show  jurisdiction  in  the  assessors  and  super- 
visors. It  is  sufficient  if  the  requirements  of  the  statute  are 
observed.  ([Bockes,  J.,  diss.]  Matter  of  Conklin,  36  Hun.,  588  [1885]). 

The  receiver,  in  proceedings  under  L.  1881,  Ch.  640,  to  show  a valid 
tax,  offered  in  evidence  the  assessment-roll  of  the  town,  the  affidavit 
to  which  omitted  the  words  “ the  true  value  thereof  and  at  which 
they  would  appraise  the  same  in  payment  of  a just  debt  due  from  a 
solvent  debtor,”  though  it  contained  the  words  “the  full  cash  value.” 
Held,  that  the  assessment  was  void,  and  the  proceedings  should  be 
dismissed  (Inman  v.  Coleman,  37  Hun.,  170  [1885]). 

Interest  on  Taxes. 

L.  1880,  Ch.  448,  p.  652: 

“§  1.  When  the  tax  imposed  by  a board  of  supervisors,  upon  any 
resident  taxpayer  in  the  several  counties,  shall  be  returned  by  the 
collector  of  any  town  or  ward  as  unpaid,  for  want  of  goods  and  chattels 
to  satisfy  the  same,  the  treasurer  of  the  county  in  which  such  taxes 
are  so  returned  shall  add  interest  to  the  same  at  the  rate  of  eight  per 
centum  per  annum,  until  the  same  is  returned  by  said  treasurer  to 
the  comptroller,  which  sum  so  added  shall  be  a lien  upon  the  property 
assessed,  in  the  same  manner  and  to  the  same  extent  as  the  tax  levied 
by  the  said  board  of  supervisors.  This  act  shall  not  apply  to  any 
county  having  a special  provision  of  statute  on  this  subject.” 

Apportionment  of  Taxes. 

L.  1841,  Ch.  341,  p.  325;  amended  by  L.  1854,  Ch.  393,  p.  991: 

§ 1.  Apportionment  of  tax  on  lands  in  city  or  village,  owned 
by  several  persons. 

§ 2.  Proceedings  in  case  of  unknown  owners  of  future  estates. 

§ 3.  Contribution  compelled.  (See  L.  1855,  Ch.  327,  p.  537.) 

§ 4.  Contracts  or  liabilities  for  payment  of  taxes  not  to  be  affected. 
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L.  1855,  Ch.  327,  p.  537;  amended  by  L.  1869,  Cli.  859,  p.  2070  : 

Apportionment  of  taxes  on  real  estate  owned  by  several  persons: 
and  sale  to  pay  the  same  (see  Jackson  v.  Babcock,  16  N.  Y.,  246  [1857] 
Powers  v.  Barr,  24  Barb.,  142  [1857]). 

This  act  of  1855  is  constitutional,  and  a purchaser  at  a sale  under 
it  acquires  an  estate  in  fee  simple,  when  all  persons  having  vested 
estates  are  made  parties,  or  are  proceeded  against,  by  the  publication 
of  notice  as  unknown  owners.  Estates  contingent  or  unvested  are 
cut  off  by  such  sale  (lb.). 

The  only  cases  in  which  the  court  can  order  a sale  are  (1)  where  the 
real  estate,  or  any  part  of  it,  has  been  sold,  or  (2)  where  in  case  of 
default  it  shall  be  liable  to  be  sold  to  satisfy  a tax  or  assessment 
(Norsworthy  v.  Bergh,  16  How.  Pr.,  315  [1858]). 

The  sale  which  the  court  is  authorized  to  order  is  confined  to  the 
real  estate  within  the  city  or  village  where  the  real  estate  is  which  is 
assessed,  and  does  not  include  any  property  without  the  city  or  village 
which  is  not  assessed  (lb.). 

One  parcel  may  be  sold  to  satisfy  the  tax  upon  another  but  other 
lands  than  those  required  to  satisfy  the  taxes  cannot  be  sold  under 
the  statutory  proceedings  (Powers  v.  Barr,  24  Barb.,  142  [1857]). 

The  owner  in  fee  in  possession  may  maintain  an  action  against  the; 
widow  having  a dower  interest  (Linden  v.  Graham,  34  Barb.,  316  [1861]). 

Where  a tract  of  land- — The  Indian  Buffalo  creek  reservation -r- had 
first  been  assessed  in  gross,  and  subsequently  in  parcels  for  town  and 
county  charges,  and  then  was  divided  into  lots,  and  each  lot  separately 
assessed, — held,  that  upon  a return  for  the  non-payment  of  taxes  the 
Comptroller  was  authorized  to  apportion  the  taxes  upon  the  whole 
tract,  and  those  upon  the  parcels,  among  the  lots  in  proportion  to  their 
area,  and  sell  the  lots  thus  apportioned  (Fellows  v.  Denniston,  23  N.  Y., 
420  [1861]). 

A sale  of  a whole  lot  for  two  annual  taxes,  one  of  which  was  assessed 
upon  a part  of  the  lot  only, — held  erroneous  (National  Fire  Ins.  Co.  v ..  - 
Mackay,  5 Abb.  Pr.  [N.  &],  445  [1887]). 

The  death  of  a co-tenant  who  allowed  the  taxes  to  accumulate  in  his 
lifetime  is  no  bar  to  an  action  by  another  co-tenant  to  have  his  share 
relieved  from  the  lien  (Woodn.  Simonson,  1 Monthly  Law  Bui.,  67  [1879]). 

Apportionment  of  taxes  between  owners  of  different  interests  as 
reversioner  and  tenant  in  dower,  though  not  provided  for  under  L. 
1821  (Ch.  149),  L.  1843  (Ch.  230),  may  be  made  in  equity  (Graham  u* 
Dunigan,  2 Bosw.,  216  [1858]). 
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Payment  of  Taxes  by  Railroad  Companies. 

L.  1870,  Ch.  506,  p.  1147: 

“ § 1.  Ifc  shall  be  the  duty  of  the  clerk  of  the  board  of  super- 
visors of  the  several  counties  of  this  State  (except  New  York 
and  Kings  counties),  within  five  days  after  the  making  out  or  issuing' 
of  the  annual  tax  warrants  by  the  board  of  supervisors  of  their 
respective  counties,  to  prepare  and  deliver  to  the  county  treasurer  a 
statement  showing  the  title  of  all  railroad  corporations  in  such 
county,  as  appears  on  the  last  assessment-roll  of  the  towns  or  cities  in 
such  county,  the  valuation  of  the  property,  real  and  personal,  of  such 
corporation  in  each  town  or  city,  and  the  amount  of  tax  assessed  or 
levied  on  such  valuation  in  each  town  or  city  in  their  county. 

“ § 2.  Any  railroad  company  heretofore  organized  under  the  laws  of 
this  State,  or  that  may  be  hereafter  organized,  may,  within  thirty 
days  after  the  receipt  of  such  statement  by  the  county  treasurer,  pay 
the  amount  of  tax  so  assessed  or  levied  on  their  property,  with  one 
per  cent  fees  on  said  tax,  to  the  county  treasurer,  who  is  hereby 
authorized  and  directed  to  receive  such  amounts  and  to  give  proper 
receipt  therefor. 

“ § 3.  In  case  any  railroad  company  shall  fail  to  pay  ^uch  tax  within 
said  thirty  days,  it  shall  be  the  duty  of  the  county  treasurer  to  notify 
the  collector  of  all  towns  of  cities  in  their  county,  in  which  said  com- 
pany is  assessed,  of  such  failure  to  pay  said  tax,  and  upon  receipt  of 
such  notice  it  shall  be  the  duty  of  such  collector  to  collect  said  tax  in 
the  manner  now  provided  by  law,  together  with  five  per  cent  fees;: 
but  no  town  or  city  collector  shall  collect  any  tax  levied  or  assessed 
upon  any  property  of  any  railroad  company  in  said  counties  by  the 
supervisors  of  the  county  until  the  receipt  of  such  notice  from 
the  county  treasurer. 

“ § 4.  The  several  amounts  of  tax  so  received  by  the  county  treasurer, 
of  and  for  railroad  companies,  shall  be  placed  to  the  credit  of  the 
town  or  city  for  or  on  which  the  same  was  levied  or  assessed,  and  to 
the  credit  of  the  fund  or  funds  to  which  the  same  is  now  or  shall  be 
hereafter  pledged  or  appropriated  by  law,  and  the  one  per  cent  fees 
also  paid  shall  be  placed  to  the  credit  of  the  collector  of  said  city  or 
town;  and  in  case  such  amounts  shall  exceed  the  sum  due  from 
said  town  or  city,  the  surplus  shall,  on  demand,  be  paid  to  the  super- 
visor of  said  town  or  city,  who  shall  receive,  hold  and  disburse  the 
same  as  if  received  from  the  collector  of  said  town  or  city. 

“ § 5.  Nothing  in  this  act  shall  be  construed  to  prevent  any  railroad 
company  from  paying  their  tax  to  the  collector  of  towns  or  cities  as 
now  provided  by  law;  nor  shall  the  provisions  of  this  act  be  con- 
strued to  repeal  or  in  any  manner  interfere  with  the  provisions  of 
chapter  nine  hundred  and  seven  of  the  session  laws  of  eighteen 
hundred  and  sixty-nine.” 

See,  also,  L.  1885,  Ch.  411,  p.  714,  quoted  above,  page  140. 

Miscellaneous  Cases  on  Collection  of  Taxes. 

To  sustain  a suit  to  collect  a tax  the  production  of  the  assessment- 
roll  and  warrant  is  not  sufficient.  A previous  demand  and  default, 
should  be  proved  (Thompson  v.  Gardner,  6 Wend.,  404  [1813]). 
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Whether  a collector  can  maintain  an  action  instead  of  a distress  — 
query?  (Ib.). 

Where  a collector  levies  before  the  return-day  specified  in  his 
warrant,  he  may  sell  at  any  time  within  a week  after  such  return-day 
•(Sheldon  v.  Yan  Buskirk,  2 N.  Y.,  473  [1849]). 

A town  collector  may  seize  not  only  goods  and  chattels  belonging 
to  the  person  taxed  but  any  goods  and  chattels  in  his  possession 

<ib.). 

The  duplicate  assessment-roll  annexed  to  the  warrant  and  delivered 
therewith  to  the  collector,  of  itself  proves  in  his  behalf  the  levying  of 
the  tax  (Ib.). 

A levy  by  a collector  under  a proper  warrant  gives  him  a special 
property  in  the  goods  seized  sufficient  to  sustain  an  action  for  their 
unlawful  removal  from  his  possession  or  from  that  of  his  agent 
(Hilliard  v.  Austin,  17  Barb.,  141  [1853]). 

The  issue  of  tax  warrants  to  the  city  chamberlain — held,  to  make 
the  city  a creditor  of  the  taxpayers  within  the  statute  of  frauds,  and 
a competent  party  to  a suit  to  set  aside  a transfer  of  his  property  as 
fraudulent  (Stimson  v.  Wrigley,  86  N.  Y.,  332  [1881]). 

On  the  question  as  to  when  taxes  become  a debt  against  the  tax- 
payer and  a lien  upon  his  lands, — see  1 Albany  Law  Journal,  514. 

L.  1841,  Ch.  154,  p.  125,  to  provide  for  the  collection  of  taxes  in  the 
county  of  Kings,  being  a special  act,  was  not  repealed  by  the  general 
act  L.  1855,  Ch.  427,  p.  781  (Bennett  v.  Peck,  28  Hun,  447  [1882] ; 
Construction  of  the  statute  of  1841  [above]  (Ib.). 

Collector’s  Bonds. 

Payment  by  the  county  treasurer  to  the  State  of  the  amount  due  from 
a town  collector  is  no  defense  to  a suit  on  the  collector’s  bond 
(Jansen  v.  Ostrander,  1 Cow.,  670  [1824]  ). 

The  sureties  of  a town  collector  held  responsible  though  the  funds 
lost  were  stolen  from  him  without  his  fault  (Muzzy  v.  Shattuck  1 Den., 
233  [1845] ; affirmed,  see  7 Hill,  584,  note). 

It  is  no  defense  to  the  sureties  of  a collector  that  the  warrant  was 
not  delivered  to  him  in  season  to  give  the  requisite  notice  for  collec- 
tion, without  showing  that  he  did  not  actually  receive  the  money,  he 
not  having  made  return  to  the  county  treasurer  (Fake  v.  Whipple,  39 
N.  Y.,  394  [1868] ; affirming  39  Barb.,  339). 

When  the  bond  substantially  complies  with  the  statute,  and  is  filed 
with  the  supervisor’s  approval  indorsed,  it  becomes  a lien  on  the 
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property  of  those  who  execute  it  (Wilder  v.  Butterfield,  50  How  Pr., 
385  [1875]). 

Omission  of  the  collector’s  name  from  the  indebtedness  clause  does 
not  invalidate  it,  if  he  sign  and  deliver  it  (lb.). 

Nor  is  the  bond  void  because  the  condition  does  not  state  the 
amount  of  the  taxes,  the  space  for  it  being  left  blank,  where  the  penal 
clause  is  in  double  the  amount  (lb.). 

Where  three  seals  were  affixed  and  there  were  four  signatures  the 
bond  purporting  to  be  sealed  bv  all, — held , that  the  seals  were  sever- 
ally adopted  and  were  sufficient  (lb.). 

Where  two  of  the  bondsmen  had  appropriated  the  funds  collected 
to  their  own  use, — held,  that  their  real  estate  should  be  resorted  to 
before  that  of  the  third  obligor  (lb.). 

The  lien  on  the  land  of  a surety  created  by  filing  a collector’s  bond 
is  not  a lien  by  mortgage,  and  is  more  like  a lien  by  judgment.  The 
owner  may  redeem  from  a sale  as  other  judgment  debtors  and  until 
title  is  perfected  in  the  purchaser,  is  entitled  to  possession  and  the 
rents  and  profits  (Upham  v.  Paddock,  13  Hun.,  571  [1878]). 

An  unregistered  mortgage  has  precedence  of  a collector’s  bond 
(Wilder  u.  Butterfield,  50  How.  Pr.,  385  [1875]). 

The  sureties  on  the  bond  of  a village  collector,  held  not  liable 
for  his  failure  to  pay  over  State,  county  and  town  taxes  levied 
upon  portions  of  the  town  outside  the  village  (Ward  v.  Stahl,  81 
N.  Y.,  406  [1880]). 

The  liability  of  a surety  is  limited  to  the  express  terms  of  the 
contract,  and  his  obligation  should  be  construed  favorably  to  him 

(ib.). 

There  are  but  two  ways  in  which  a collector  receiving  a valid 
warrant  can  be  released, — 1,  by  paying  the  proper  officer  the  gross 
sum  he  is  required  to  collect;  2,  by  returning  the  warrant  with  an 
itemized  account  of  unpaid  taxes  duly  verified.  The  alleged  loss  of 
the  assessment-roll, — held , not  to  excuse  him  (Village  of  Olean  v. 
King,  5 N.  Y.,  State  Rep’r,  169  [1886]). 

The  renewal  of  a warrant  in  accordance  with  a special  provi- 
sion of  a village  charter, — held,  not  to  relieve  the  sureties  on  the 
collector’s  bond  (Ib.). 

A surety  on  a collector’s  bond  is  not  released  by  an  extension  of 
the  time  for  collection  by  the  Legislature  (United  States  v.  Kirk- 
patrick, 9 Wheat.,  720;  United  States  v.  Van  Zandt,  11  id.,  184; 
United  States  v.  Nicholl,  12  id.,  509). 
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The  ground  of  the  decisions  is  that  the  regulations  concerning 
time  are  merely  directory  to  the  officer,  and  form  no  part  of  the 
contract  with  the  surety. 

On  the  effect  of  extension  of  time  to  collect,  on  liability  of  sureties, — 
see  29  Alb.  L.  J.,  124. 

See,  also,  L.  1885,  Ch.  411,  p.  714,  quoted  above,  page  140. 

Warrants  Against  Collectors. 

2 E.  S.  1010,  Part  I,  Ch.  XIII.,  Title  3: 

“ § 13.  If  any  collector  shall  refuse  or  neglect  to  pay  to  the  several 
town  officers  of  his  town  or  to  the  county  treasurer,  the  sums  required 
by  his  warrant  to  be  paid  to  them  respectively,  or  either  of  them,  or 
to  account  for  the  same  as  unpaid,  the  county  treasurer  shall,  within 
twenty  days  after  the  time  when  such  payments  ought  to  have  been 
made,  issue  a warrant  under  his  hand  and  seal,  directed  to  the  sheriff 
of  the  county,  commanding  him  to  levy  such  sum  as  shall  remain 
unpaid  and  unaccounted  for  by  such  collector,  of  the  goods  and 
chattels,  lands  and  tenements  of  such  collector  and  to  pay  the  same 
to  the  county  treasurer,  and  return  such  warrant  within  forty  days 
from  the  date  thereof  ; which  warrant  the  county  treasurer  shall 
immediately  deliver  to  the  sheriff  of  the  county;  but  no  such  warrant 
shall  be  issued  by  the  county  treasurer  for  the  collection  of  monies 
payable  to  town  officers,  without  proof,  by  the  oath  of  such  town 
officers,  of  the  refusal  or  neglect  of  the  collector  to  pay  the  same,  or 
account  therefor  as  above  provided.” 

A warrant  issued  by  the  county  treasurer  against  a delinquent  town 
collector  after  the  time  specified  in  the  statute,  is  valid,  since  the  pro- 
vision is  merely  directory  (Looney  v.  Hughes,  26  N.  Y.,  514  [1863]). 

Section  13  does  not  apply  to  city  or  village  collectors  unless  spe- 
cially so  provided  (Village  of  Warren  v.  Philips,  30  Barb.,  646  [I860]). 

2 E.  S.  1010,  Part  L,  Ch.  XIII.,  Title  3: 

“ § 14.  The  sheriff  to  whom  such  warrant  is  directed,  shall  immedi- 
ately cause  the  same  to  be  executed,  and  shall  make  return  thereof  to 
the  county  treasurer,  within  the  time  therein  specified,  and  shall  pay 
to  him  the  money  levied  by  virtue  thereof,  deducting  from  his  fees  the 
same  compensation  that  the  collector  would  have  been  entitled  to 
retain.  Such  part  of  the  monies  collected,  if  any,  as  ought  to  have 
been  paid  by  the  collector  to  town  officers,  shall  be  paid  by  the  county 
treasurer  to  the  officers  to  whom  the  collector  was  directed  to  pay 
the  same:  but  if  the  whole  amount  of  monies  due  from  the  collector 
shall  not  be  collected  in  such  warrant,  the  county  treasurer  shall  first 
retain  the  amount  which  ought  to  have  been  paid  to  him,  before 
making  any  payment  to  the  town  officers. 

“ § 15.  If  the  whole  sum  due  from  the  collector  shall  be  collected, 
the  sheriff  shall  so  state  in  his  return;  but  if  a part  only,  or  if  no  part 
of  such  sum  shall  be  collected,  the  sheriff  shall  state  in  his  return  the 
amount  levied,  if  any,  exclusive  of  his  fees,  and  shall  also  certify  that 
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such  collector  has  no  goods  or  chatties,  lands  or  tenements  in  his 
county,  from  which  the  monies  or  the  residue  thereof,  as  the  case  may 
be,  could  be  levied;  and  in  either  case,  the  county  treasurer  shall 
forthwith  give  notice  to  the  supervisor  of  the  town  or  ward,  of  the 
amount  due  from  such  collector. 

“§  16.  The  supervisor  shall  forthwith  cause  the  bond  of  such  collec- 
tor to  be  put  in  suit,  and  shall  be  entitled  to  recover  thereon  the  sum 
due  from  such  collector,  with  costs  of  suit;  and  the  monies  recovered 
shall  be  applied  and  paid  by  the  supervisor,  in  the  same  manner  in 
which  it  was  the  duty  of  the  collector  to  have  applied  and  paid  the 
same.” 

2 R.  S.  1010,  Part  I.,  Ch.  XIII.,  Title  3: 

“ § 17.  If  any  sheriff  shall  neglect  to  return  any  such  warrant,  or 
to  pay  the  money  levied  thereon  within  the  time  limited  for  the  return 
of  such  warrant;  or  shall  make  any  other  return  than  such  as  is 
above  mentioned,  the  county  treasurer  shall  forthwith  proceed  to 
collect,  by  attachment,  the  whole  sum  directed  to  be  levied  by  such 
warrant. 

“ § 1 S.  In  case  the  county  treasurer  shall  fail  to  collect  such  monies 
by  attachment,  he  shall  certify  to  the  comptroller  that  he  has  issued 
such  warrant,  stating  its  contents,  that  the  sheriff  has  neglected  to 
return  the  same,  in  the  maimer  required  by  law,  or  to  pay  the  money 
levied  thereon,  as  the  case  may  be,  and  that  he  has  pursued  the 
remedy,  by  attachment,  without  effect. 

“ § 19.  The  comptroller  shall  give  notice  thereof  to  the  attorney- 
general,  who  shall  immediately  prosecute  such  sheriff  and  his  sureties, 
for  the  sum  due  on  such  warrant  ; which  sum  when  collected,  shall  be 
paid  to  the  treasurer  of  this  state,  and  by  him  on  the  comptroller’s 
warrant  to  the  county  treasurer. 

“ § 20.  Upon  the  settlement  of  the  amount  of  taxes,  directed  to  be 
collected  by  any  collector,  in  any  of  the  towns  or  wards  in  this  State 
(the  city  of  New  York  excepted)  the  county  treasurer  shall,  if 
requested,  give  to  such  collector,  or4to  any  of  his  sureties,  a satisfac- 
tion-piece in  writing,  and  shall  acknowledge  the  same,  before  some 
person  authorized  to  take  acknowledgments  of  the  satisfaction  of 
judgments  in  courts  of  record. 

“§21.  Upon  the  production  of  such  satisfaction-piece,  acknowl- 
edg'd as  aforesaid,  the  clerk  of  the  county  shall  enter  satisfaction  of 
rec-o  d of  the  collector’s  bond,  which  shall  thereby  be  discharged. 

“ § 22.  The  officers  taking  and  entering  such  acknowledgment  of 
satisfaction,  shall  be  entitled  to  the  same  fees  as  for  taking*  and  enter- 
ing acknowledgment  of  satisfaction  of  a judgment  in  the  courts  of 
common  pleas.” 

Collector’s  Fees. 

L.  1845,  Ch.  180,  p.  189: 

§ 29.  Town  collector  to  post  notices  on  receiving  warrant.  To 
attend  at  a specified  place  once  in  each  week  for  thirty  days  to  receive 
taxes  [amended  by  L.  1847,  Ch.  482;  L.  1876,  Ch.  96,  p.  77].  Entitled 
to  one  per  cent  fees  for  taxes  then  and  there  paid. 

§ 30.  After  thirty  days  to  proceed  to  collect  according  to  law. 

§ 31.  Board  of  supervisors  not  to  add  collector’s  fees  on  tax  list  and 
warrant. 
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By  L.  1847,  Ch.  455,  p.  580;  amending  L.  1845,  Ch.  180,  p.  183;  as 
amended  by  L.  1875,  Ch.  474,  p.  539,  town  collectors  are  allowed  five 
per  cent  fees  on  unpaid  taxes  collected,  and  two  per  cent  on  taxes 
returned. 

Extension  of  Time  for  Collection.  ‘ ' , ' 

L.  1853,  Ch.  69,  p.  97: 

“ § 1.  In  all  cases  where  proceedings  for  the  collection  of  taxes 
are  by  injunction  or  order,  or  other  proceeding  of  a court  of  record, 
stayed  or  suspended  before  the  time  allowed  by  law  for  the  collector’s 
return,  or  in  case  such  collection  shall  be  so  stayed  by  several  or 
successive  orders,  injunctions,  or  proceedings,  the  collector  shall  make 
his  return  at  the  time  appointed  by  law  of  such  portion  of  such  taxes 
as  have  been  collected  by  him,  if  any,  and  set  forth  the  facts  of  such 
stay  or  suspension,  and  the  collector  or  other  officer  having  a warrant 
or  process  for  the  collection  thereof,  if  the  stay  or  suspension  com- 
menced within  thirty  days  from  the  time  of  the  receiving  of  the 
warrant  by  him,  may,  within  sixty  days,  or  if  the  stay  or  suspension 
shall  not  have  commenced  within  thirty  days  from  the  time  of  the 
receiving  of  the  warrant  by  him,  may,  within  thirty  days  after  such 
stay  or  suspension  of  proceedings  is  terminated  or  removed,  or  in 
case  of  several  or  successive  stays  or  suspensions,  then  after  the  termi- 
nation or  removal  of  the  last  thereof,  and  notwithstanding  the  period 
for  the  collection  of  such  taxes  under  such  warrant  or  process  may 
have  expired,  and  notwithstanding  the  term  of  office  of  such  collector 
holding  such,*  such  warrant  may  have  expired,  proceed  in  the  same 
manner  and  with  the  same  effect  to  collect  the  same  as  if  his  warrant 
or  process  were  still  in  force,  and  the  same  shall  be  deemed  in  full 
force  and  effect  for  such  purposes.”  [As  amended  by  L.  1879,  Ch.  492, 
p.  537.] 

L.  1857,  Ch.  7,  p.  19.  (See  L.  1885,  Ch.  32  below.) 

“ § 1.  If  any  collector  of  taxes  in  any  of  the  towns  or  cities  of 
this  State,  shall,  within  the  time  which  is  now,  or  shall  hereafter 
be  provided  by  law,  pay  over  all  the  moneys  collected  by  him,  and 
shall  within  ten  days  thereafter,  renew  his  bond  with  sureties,  to  the 
satisfaction,  in  towns,  of  the  supervisor,  or  in  case  of  his  absence  or 
disability,  of  the  town  clerk;  and  in  any  city,  in  the  manner  in  which 
collector’s  bonds  are  now  approved,  in  a penalty  not  less  than  double 
the  amount  remaining  uncollected,  by  virtue  of  his  warrant,  such 
approval  to  be  expressed  in  writing  upon  or  attached  to  said  bond, 
and  which  bond  shall  be  filed  and  have  the  effect  of  a collector’s  bond 
as  provided  by  law,  and  shall  also  within  the  time  aforesaid,  deliver 
to  the  county  treasurer  of  his  county,  if  a collector  of  the  taxes  in  any 
town,  and  to  the  city  treasurer  of  his  city,  if  a collector  of  the  taxes  in 
any  city,  a copy  of  such  bond  and  approval,  duly  certified  or  authenti- 
cated by  the  officer  or  board  taking  and  approving  the  same,  then  the 
time  for  collecting  the  taxes  and  making  the  returns  thereof  may  be 
extended  to  a period  not  later  than  the  first  Monday  of  March,  then 
next,  which  period  shall  in  the  towns  be  fixed  and  limited  by  the- 


So  in  the  original. 


EXTENSION  OF  TIME  FOR  COLLECTION.  177 

supervisor  of  such  town,  or  in  case  of  his  absence  or  inability,  by  the 
town  clerk,  and  in  the  cities  by  the  common  council. 

“ § 2.  This  act  shall  not  extend  to  the  cities  of  New  York,  Albany 
Brooklyn,  Troy,  Buffalo  and  Rochester,  or  any  other  city  of  this  State 
wherein  the  taxes  are  collected  under  a special  law.” 

L.  1879,  Ch.  492,  p.  537: 

§ 2.  Any  collector  of  taxes  who  shall,  at  the  time  of  the  passage 
of  this  act/ hold  a warrant  duly  issued  to  him  for  the  collection  of 
taxes  upon  which  proceedings  shall  have  been  stayed  or  suspended 
in  the  manner  stated  in  the  last  section,  and  which  stay  or  suspen- 
sion shall  be  removed,  may  proceed  to  collect  the  taxes  which  shall 
remain  uncollected  thereon  in  the  same  manner  and  within  the  same 
time  as  is  provided  after  the  termination  or  stay  in  the  last  section, 
such  time  to  commence  at  the  date  of  the  passage  of  this  act.” 

L.  1885,  Ch.  32,  p.  99,  amending  L.  1885,  Ch.  10,  p.  15:  (See  L.  1857, 

Ch.  7,  above.) 

“ § 1.  If  any  collector  or  receiver  of  taxes,  in  any  town  of  this 
State,  shall  pay  over  all  moneys  collected  by  him,  and  shall  make  his 
return  to  the  treasurer  of  his  county,  as  now  required  by  law,  of  all 
unpaid  taxes  on  lands  of  non-residents,  and  shall  renew  his  bond  as 
herein  provided,  the  said  treasurer,  upon  the  written  application  of  the 
supervisor  of  the  said  town,  shall  hereafter  be  empowered  to  extend 
the  time  for  the  collection  of  all  other  taxes,  and  for  making  return 
thereof,  in  his  discretion,  but  not  later  than  the  first  day  of  May  in 
each  year.  Such  bond  shall  be  renewed  with  such  sureties  as  in  any 
town  shall  be  approved  by  the  supervisor  thereof,  or,  in  case  of  his 
absence  or  inability  to  act,  by  the  town  clerk  thereof.  The  penalty 
thereof,  in  any  case,  shall  be  double  the  amount  of  taxes  in  that  case 
remaining  uncollected.  The  bond  shall  be  approved  in  writing,  and 
filed  in  the  same  manner  as  the  original  bond  is  required  by  law 
to  be  filed,  and  to  have  all  the  effect  of  the  collector’s  and  receiver’s 
bond.  A copy  of  the  bond  and  the  approval  thereof  shall,  before  or 
at  the  time  of  making  such  extension,  be  delivered  to  the  county 
treasurer  of  the  county  in  which  said  town  is;  but  nothing  herein 
contained  shall  be  construed  as  extending  the  time  for  the  payment 
of  the  State  tax,  or  any  part  thereof,  by  the  county  treasurer  of  said 
county  to  the  comptroller  as  now  provided  by  law.  Receivers  of 
taxes,  who  have  filed  their  bonds  in  accordance  with  the  statutes 
authorizing  the  election  of  such  receivers  of  taxes,  shall  not  be  required 
to  renew  their  bonds. 

“§  2.  It  shall  be  the  duty  of  the  secretary  of  state,  immediately 
after  the  passage  of  this  act,  to  cause  to  be  printed  on  slips  of  paper, 
and  delivered  to  each  county  treasurer,  a sufficient  number  thereof  to 
supply  one  copy  to  each  collector  or  receiver  of  taxes  in  said  county, 
and  it  shall  be  the  duty  of  the  said  county  treasurer  to  deliver 
one  copy  thereof  to  each  collector  or  receiver  of  taxes  in  his 
county.  ” 
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Collection  of  Taxes  by  Sheriff. 

L.  1857,  Ch.  585,  p.  273: 

“ § 1.  In  case  the  collector  of  any  town  in  this  State  shall  neg- 
lect or  refuse  to  execute  his  bond  as  required  by  law,  or  the  supervisor 
of  the  town  shall  refuse  or  neglect  to  appear  and  file  such  bond  within 
the  time  prescribed  by  law,  and  if  no  new  collector  shall  have  been 
appointed  within  ten  days  after  the  time  for  filing  such  bond  as 
required  by  law  has  expired,  the  board  of  supervisors  of  such  county 
are  authorized  and  empowered  to  deliver  the  corrected  assessment- 
roll,  or  a copy  thereof,  with  the  warrant  of  said  boaid  of  supervisors, 
or  a majority  of  them  annexed,  to  the  sheriff  of  the  county,  wTho  shall 
proceed  in  the  collection  of  said  taxes  in  like  manner  as  collectors  are 
now  authorized  by  law  to  do,  and  with  the  like  powers  and  subject  to 
the  same  duties  and  obligations;  such  warrant  shall  require  all  pay- 
ments therein  specified  to  be  made  by  such  sheriff  within  sixty  days 
after  its  receipt  by  him,  and  the  expenses  of  such  collection,  if  any, 
over  and  above  the  fees  lawfully  chargeable  by  the  collector,  to  be 
audited  by  the  board  of  supervisors,  shall  be  a charge  on  the 
town.” 

(See  People  ex  rel.  Supervisors  v.  Hardenburgh,  90  N.Y.,  411  [1882].) 

Appointment  of  New  Collector. 

2 R.  S.  1009,  Part  I.,  Ch.  XIII.,  Tit.  3: 

“ § 11.  If  any  person  chosen  or  appointed  to  the  office  of  collector 
of  any  town  or  ward  in  this  State,  shall  refuse  to  serve,  or  shall  die, 
resign,  or  remove  out  of  the  town  or  ward,  before  he  shall  have  entered 
upon  or  completed  the  duties  of  his  office,  or  shall  be  disabled  from 
completing  the  same,  by  reason  of  sickness  or  any  other  cause,  the 
supervisor  and  any  two  justices  of  such  town  or  ward,  shall  forthwith 
appoint  a collector  for  the  remainder  of  the  year,  who  shall  give  the 
like  security,  and  be  subject  to  the  like  duties  and  penalties,  and  have 
the  same  powers  and  compensation,  as  the  collector  in  whose  place  he 
was  appointed;  and  the  supervisor  shall  forthwith  give  notice  of  such 
appointment  to  the  county  treasurer.  But  such  appointment  shall 
not  exonerate  the  former  collector,  or  his  sureties,  from  any  liability 
•incurred  by  him  or  them.” 

“§  12.  If  a warrant  shall  have  been  issued  by  the  board  of  supervi- 
sors prior  to  any  ajipointment  under  the  last  section,  the  original 
warrant,  if  the  same  can  be  obtained,  shall  be  delivered  to  the  collec- 
tor sa  appointed,  and  shall  be  considered  as  giving  him  the  same 
powers  as  if  originally  issued  to  himself;  but  if  such  warrant  cannot 
be  obtained,  a new  one  shall  be  made  out  by  the  clerk  of  the  board  of 
supervisors  of  the  county,  which  shall  be  directed  to  the  collector  so 
appointed.  And  upon  every  such  appointment  the  supervisor  of  the 
towm  or  ward,  if  he  shall  think  it  necessary,  may  extend  the  time 
limited  for  the  collection  of  the  taxes  for  a period  not  exceeding 
thirty  days;  of  which  extension  he  shall  forthwith  give  notice  to  the 
county  treasurer.” 


PAYMENTS  AND  RETURNS  BY  COLLECTORS.  179 
Payments  and  Returns  by  Collectors. 

2 R.  S.  1008,  Pt.  I,  Ch.  XIII.,  Tit.  3: 

“ § 6.  Every  collector  shall,  within  one  week  after  the  time  men- 
tioned in  his  warrant,  for  paying  the  moneys  directed  to  he  paid  to 
the  town  officers  of  his  town  and  to  the  county  treasurer,  pay  to  such 
town  officers  and  county  treasurer,  the  sums  required  in  such  warrant 
to  he  paid  to  them  respectively,  first  retaining  the  compensation  to 
which  he  may  he  legally  entitled.  The  town  officers  to  whom  any 
such  moneys  "shall  he  paid,  shall  deliver  to  the  collector  duplicate 
receipts  therefor,  one  of  which  duplicates  shall  be  filed  hy  the  collec- 
tor with  the  county  treasurer,  and  shall  entitle  him  to  a credit,  in  the 
hooks  of  the  county  treasurer,  for  the  amount  therein  stated  to  have 
been  received;  and  no  other  evidence  of  such  payment  shall  he 
received  hy  the  county  treasurer.” 

See,  also,  L.  1885,  Ch.  411,  p.  714,  quoted  above,  p.  140. 

A town  collector  cannot  pay  debts  of  the  county  and  credit  the 
amount  in  his  account  (Matter  of  Boyce,  2 Cow.,  444). 

When  a tax  is  paid  to  the  collector,  the  law  presumes  in  behalf  of 
the  taxpayer  that  the  collector  turned  it  in  to  the  officer  to  whom  he 
is  required  hy  law  to  account  for  it  (Bank  of  Commonwealth  v.  Mayor, 
etc.,  of  New  York,  43  N.  Y.,  184  [1870]). 

Moneys  collected  for  the  poor  and  for  highways,  should  he  paid  hy 
the  collector  to  the  commissioners  of  highways  and  overseers  of  the 
poor  directly.  The  supervisor  has  no  right  to  receive  them  (People  v. 
Pennock,  60  N.  Y.,  421  [1875]). 

Moneys  collected  under  Laws  1874,  Ch.  296,  appropriating  the 
amount  of  county  taxes  on  a railroad  to  the  payment  of  bonds, — held 
that  the  taxes  should  be  paid  to  the  railroad  commissioners  direct  and 
not  to  the  county  treasurer  (Bridges  v.  Supervisors  of  Sullivan,  92 
N.  Y.,  570  [1883]). 

2 R.  S,  1008,  Part  1,  Ch.  XIIL,  Tit.  3: 

“ § 7.  Whenever  any  greater  amount  of  taxes  shall  he  assessed  in 
any  town  than  the  town  charges  thereof,  and  its  proportion  of  the 
State  tax,  and  county  charges,  the  surplus  shall  he  paid  by  the  col- 
lector to  the  county  treasurer,  who  shall  place  it  to  the  credit  of  such 
town,  and  the  same  shall  go  to  the  reduction  of  the  tax  of  the  suc- 
ceeding year. 

“§  8.  The  collector  shall  receive  the  tax  on  a part  of  any  lot,  piece 
or  parcel  of  land,  charged  with  taxes,  provided  the  person  paying 
such  tax  shall  furnish  a particular  specification  of  such  part;  and  if 
4he  tax  on  the  remainder  of  such  lot,  piece  or  parcel  of  land,  shall 
remain  unpaid,  the  collector  shall  enter  such  specification,  in  his  return 
to  the  county  treasurer,  to  the  end  that  the  part  on  which  the  tax 
remains  unpaid,  may  he  clearly  known. 

“§  9.  If  the  part  on  which  the  tax  shall  be  so  paid,  he  an  undivided 
share,  then  the  person  paying  the  same,  shall  state  to  the  collector 


180 


PAYMENTS  BY  COUNTY  TREASURER. 


who  is  the  owner  of  such  share,  that  it  may  be  accepted  in  case  of  a 
sale  for  the  tax  on  the  remainder.  And  the  collector  shall  enter  the 
name  of  such  owner  on  his  account  of  arrears  of  taxes. 

“ § 10.  If  any  of  the  taxes  mentioned  in  the  tax-list  annexed  to  his 
warrant  shall  remain  unpaid,  and  the  collector  shall  not  be  able  to 
collect  the  same,  he  shall  deliver  to  the  county  treasurer  an  account 
of  the  taxes  so  remaining  due;  and  upon  making  oath  before  the 
county  treasurer,  or  in  case  of  his  absence,  before  any  justice  of  the 
peace,  that  the  sums  mentioned  in  such  account  remain  unpaid,  and 
that  he  has  not,  upon  diligent  inquiry,  been  able  to  discover  any  goods 
and  chattels,  belonging  to,  or  in  the  possession  of  the  persons  charged 
with,  or  liable  to  pay  such  sums,  whereon  he  could  levy  the  same,  he 
shall  be  credited  by  the  county  treasurer  with  the  amount  thereof.” 

A return  by  a collector,  the  affidavit  to  which  has  no  venue,  is  a nullity. 

A return  which  does  not  state  that  the  account  is  a transcript  of  the 
assessment-roll,  nor  that  the  figures  were  taken  from  the  assessment- 
roll,  nor  that  the  sums  claimed  to  be  due  were  for  the  taxes  assessed 
against  the  property, — held  insufficient.  Where  there  was  nothing  in 
the  return  of  the  collector  or  in  the  return  of  the  county  treasurer 
showing  that  the  taxes  unpaid  were  assessed  upon  non-resident 
lands, — held  that  they  did  not  lay  a foundation  for  a sale  by  the 
Comptroller  (Thompson  v.  Burhans,  61  N.  Y.,  52  [1874] ; reversing 
61  Barb.,  260J. 

The  addition  by  the  collector  of  five  per  cent  to  the  gross  amount 
of  the  taxes  returned,  without  a separate  item  indicating  the  charge, — 
held  no  error.  An  error  of  cents  in  computation  does  not  vitiate 
(Colman  v.  Shattuck,  62  N.  Y.,  348  [1875];  affirming  2 Hun,  497;  5 
Thomp.  & C.,  34). 

Payments  by  County  Treasurer. 

L.  1855,  Ch.  427,  p.  781: 

“ § 1.  The  treasurer  of  each  county  sKall  pay  to  the  creditors 
of  his  county,  from  the  moneys  paid  to  him  by  the  collectors, 
such  sums,  and  in  such  manner  as  the  board  of  supervisors  shall  have 
directed.” 

L.  1855,  Ch.  427,  p.  781: 

“ § 2.  The  several  county  treasurers,  shall  on  or  before  the  first  day 
of  March  in  each  year  pay  to  the  treasurer  of  this  State  the  amount  of 
the  State  tax,  if  any  raised  and  paid  over  to  them  respectively,  retain- 
ing the  compensation  to  which  they  may  be  entitled.” 

This  provision  seems  to  be  impliedly  repealed  as  to  the  time  of  pay-  # 
ment  by  L.  1873,  Ch.  760,  p.  1156. 

(See  also,  L.  1863,  Ch.  393,  p.  665,  § 5.) 

“ § 3.  Such  payment  may  also  be  made  by  depositing  such  money  to 
the  credit  of  the  treasurer  of  this  State,  in  such  banks  in  the  cities  of 


DUTY  OF  COMPTROLLER  AND  OTHER  OFFICERS.  181 


New  York  or  Albany  as  shall  have  been  designated  by  the  comptroller, 
and  shall  then  be  entitled  to  receive  the  State  deposits,  and  in  case  of 
such  payment  to  either  of  those  banks,  the  county  treasurer  making  it 
shall  forthwith  transmit  a certificate  of  deposit  to  the  comptroller,  who 
shall  thereupon  certify  such  payment  to  the  State  Treasurer  and 
charge  him  with  the  amount  thereof.” 

L.  1873,  Ch.  760,  p.  1156: 

“ And  every  county  shall  pay  its  quota  of  State  taxes  into  the  State 
treasury,  the  one  half  on  or  before  the  fifteenth  day  of  April,  and  the 
other  half  on  or  before  the  first  day  of  May  in  each  and  every  year 
thereafter.” 

Any  mode  which  brings  the  money  into  the  State  Treasurer’s  hands 
is  lawful.  The  county  treasurer  is  not  confined  to  the  methods  indi- 
cated by  the  statute  (Phelps  v.  People,  72  N.  Y.,  334  [1878]). 

The  county  treasurer  as  an  individual,  is  primarily  liable  to  the 
State  for  taxes  received  on  its  behalf,  and  not  until  the  remedy  against 
him  and  his  sureties  has  been  exhausted,  does  the  county  itself  become 
responsible  by  reason  of  his  default  (National  Bank  of  Ballston  v. 
Supervisors  of  Saratoga,  106  N.  Y.,  488  [1887]). 

Duty  of  the  Comptroller  and  Other  Officers  in  Respect  to  the 
Payments  and  Returns  of  County  Treasurers 

L.  1855,  Ch.  427,  p.  781: 

§ 4.  County  treasurer’s  certificate  of  unpaid  taxes  on  lands  of  non- 
residents, with  collector’s  account,  when  accepted  by  the  comptroller, 
shall  be  conclusive  evidence  of  the  regularity  and  validity  of  all  taxes, 
thereon,  and  of  all  prior  proceedings  in  assessing  the  lands  and  levy- 
ing and  collecting  such  taxes,  except  in  cases  when  it  shall  be  satisfac- 
torily proven  to  the  comptroller  that  any  such  tax  was  duly  paid  in 
the  county,  or  was  levied  on  an  assessment  of  land  by  a town  or  ward 
having  no  legal  right  to  assess  the  same  or  arose  from  a double  assess- 
ment, the  taxes  levied  on  one  of  which  were  duly  paid.  (As  amended 
by  L.  1885,  Ch.  453,  p.  761.) 

Upon  the  return  by  the  town  collector  of  a tax  upon  real  estate  as 
uncollected  for  want  of  property  to  levy  on,  the  land  is  to  be  classed 
as  non-resident,  as  to  such  unpaid  tax,  and  all  proceedings  thereafter 
must  be  had  as  if  it  were  the  property  of  a non-resident  (Newman  v. 
Supervisors  of  Livingston,  45  N.  Y.,  676  [1871]). 

Where  the  board  of  supervisors  add  the  amount  of  a tax  so  returned, 
to  the  assessment-roll  of  residents,  and  thus  charge  it  to  one  who 
has  succeeded  to  the  occupation  of  the  land,  their  action  is  without 
jurisdiction  and  the  tax  thus  charged  is  illegal  (lb.). 

If  such  illegal  tax  has  been  collected  and  paid  into  the  county 
treasury,  an  action  as  for  money  had  and  received  will  lie  for  its 
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recovery,  and  no  demand  is  necessary  before  suit,  nor  is  it  necessary 
to  present  the  claim  therefor  to  the  board  of  supervisors  for  audit 
and  allowance  (lb.  ; and  see  per  Allen,  J.,  in  Hill  v.  Supervisors  of 
Livingston,  12  N.  Y.,  52  [1854]). 

One  treasurer’s  certificate  only  under  § 4 (above)  is  necessary  to  be 
transmitted  with  the  collector’s  account  (Colman  v.  Shattuck,  62  N.  Y.,  j 
348  [1875];  affirming  2 Hun,  497;  5 Thomp.  & C.  34). 

The  return  of  the  collector  to  the  county  treasurer  is  not  evidence 
of  the  contents  of  the  assessment-roll,  to  establish  the  • invalidity  of 
the  assessment  (Wood  v.  Knapp,  100  N.  Y.,  109  [1885]). 

L.  1855,  Ch.  427  p.  782: 

“ § 5.  If  the  taxes  on  any  farm  or  lot  of  land  assessed  to  a resident 
shall  be  returned  as  unpaid,  in  consequence  of  such  premises  becom- 
ing vacant  by  the  removal  of  the  occupant  before  the  collection  of 
the  tax  imposed  thereon,  or  in  default  of  goods  and  chattels  of  the 
occupant  to  satisfy  such  tax,  or  if  the  taxes  on  any  land  occupied  by 
or  used  in  connection  with  any  railroad,  which  was  assessed  to  any 
person,  company  or  corporation,  owning,  operating  or  constructing 
such  railroad,  shall  be  returned  unpaid,  the  supervisor  of  the  town  or 
ward  in  which  such  land  was  assessed  shall  add  a description  thereof 
to  the  assessment-roll  of  the  next  year  in  the  part  thereof  appropriated  . 
to  taxes  on  lands  of  non-residents,  and  shall  charge  the  same  with  the 
uncollected  tax  of  the  preceding  year;  and  the  same  proceedings  shall  ' 
be  had  thereon  in  all  respects  as  if  it  was  the  land  of  a non-resident, 
and  as  if  such  tax  had  been  laid  in  the  year  in  which  the  description 
is  so  added.  The  land  occupied  by  or  used  in  connection  with  any 
railroad  assessed  to  any  person,  company  or  corporation  owning,  ope-  , 
rating  or  constructing  such  railroad,  may  be  described  in  the  following 

form:  ‘A  strip  of  land  owned  and  occupied  by  the railroad 

company,  in  the  year  . . . . , extending  about  ....  feet  on  each  side  of 
the  railroad  track,  and  embracing  the  same,  together  with  all  the 
depots,  statiohs,  turn-outs,  switches  and  other  improvements  thereon 
and  connected  therewith,  commencing  at  a point  where  such  railroad 

track  crosses  the  boundary  line  in  entering  the ward  of  the 

city  of or  the  town  of and  extending  to  the  point  where 

such  track  crosses  the  boundary  line  leaving  such  ward  of  the 

city  of , or  the  town  of , or  to  the  point  of  termination  in 

the  same,  containing  acres,  more  or  less;’  and  when  thus 

described,  with  the  blanks  in  such  form  properly  filled,  on  the  comp- 
troller’s book  of  taxes,  or  advertised  or  sold  for  taxes,  no  other 
description  thereof  shall  be  deemed  necessary;  provided  that  if  the 
comptroller  shall  believe  that  the  interests  of  the  State  should  be  best 
subserved  by.  selling  the  lands  in  lots  or  divisions,  he  shall  be 
empowered  to-  direct  such  surveys  or  to  create  such  maps  as  may  be 
made  from  titles  to  the  same,  so  as  to  enable  him  to  sell  such  lots  by 
description  sufficient  to  convey  title  thereto.”  (As  amended  by  L.  1876, 
Ch.  101,  p.  80.) 

§ 6.  Collector  shall  make  affidavit  to  return  of  unpaid  taxes  upon 
lands  of  a resident. 
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§ 7.  Owner  may  pay  tax  assessed  to  county  treasurer  at  any  time 
before  he  shall  make  his  annual  return  of  arrears  of  taxes  to  the 
comptroller. 

§ 8.  The  comptroller  shall  charge  the  several  county  treasurers 
with  the  amount  of  State  taxes  to  be  raised  in  their  respective  counties, 
crediting  fees,  but  not  upon  taxes  of  non-resident  property  returned. 

[The  loss  from  State  taxes  assessed  but  not  collected  must  fall  upon 
the  county,  not  upon  the  State  (Mayor,  etc.,  of  N.  Y.  v.  Davenport,  92 
N.  Y.,  604,  1883)]. 

“ § 9.  Whenever  any  account  of  arrears  of  taxes  on  lands  of  non- 
residents shall  be  received  by  the  comptroller  from  a county  treasurer, 
he  shall  examine  such  account  and  reject  all  taxes  entered  thereon, 
that  shall  be  found  to  be  erroneous,  and  all  taxes  found  thereon  charged 
on  lands  erroneously  or  imperfectly  described,  and  shall  credit  such 
county  treasurer  in  a book  to  be  kept  by  him  for  that  purpose,  with 
the  amount  of  all  arrears  of  taxes  which  shall  be  admitted  by  him.5’ 
(As  amended  by  L.  1878,  Ch.  152,  p.  161.) 

§ 10.  Arrears  of  taxes  on  non-resident  lands  in  excess  of  the  State 
tax  to  be  paid  by  the  comptroller  to  the  county  treasurer. 

§ 11.  Accounts  between  the  county  treasurer  and  the  comptroller. 

§§  12, 13, 14.  Suits  for  neglect  of  county  treasurer  to  pay  balances. 

§ 15.  Comptroller  to  furnish  supervisors  with  statements  of  arrears 
paid  from  the  State  treasury  to  county  treasurers. 

“ § 16.  The  comptroller  shall,  on  or  before  the  first  day  of  Septem- 
ber in  each  year,  transmit  by  mail,  or  otherwise,  to  each  county 
treasurer,  a transcript  of  the  taxes  of  the  preceding  year,  assessed  in 
any  town  or  ward  in  such  county,  which  shall  have  been  rejected 
by  him  for  any  cause  whatever,  stating  therein  the  cause  of  such 
rejection.'’  (As  amended  by  L.  1878,  Ch.  152,  p.  161.) 

“§17.  Whenever  the  comptroller,  after  having  transmitted  such 
annual  transcript,  shall  discover  that  any  taxes  credited  to  a county 
in  the  books  of  his  office  are  erroneous,  or  that  they  have  been  assessed 
on  land  erroneously  described  or  so  imperfectly  described  that  they 
can  not,  in  his  opinion,  be  located  with  certainty,  he  shall  cancel  such 
taxes  on  the  books  of  his  office  and  charge  them  to  the  county  in  which 
such  lands  shall  lie,  with  the  interest  thereon  from  the  first  day  of 
March,  in  the  year  following  that  in  which  the  taxes  were  laid  to  the 
first  day  of  February  next  after  such  cancellation.”  (As  amended  bv  L. 
1878,  Ch.  152,  p.  161.) 

“ § 18.  The  comptroller  shall  also  transmit,  by  mail  or  otherwise,  a 
transcript  of  the  returns  of  such  taxes,  with  the  addition  of  such 
interest,  to  the  proper  county  treasurer  who  shall  deliver  the  same  to 
the  supervisor  of  the  town  or  ward  in  which  such  taxes  were  assessed, 
by  whom  it  shall  be  delivered  to  the  board  of  supervisors  at  their  next 
meeting.  If  the  town  or  ward,  in  which  such  taxes  were  originally 
assessed  shall  have  been  divided  since  such  assessment,  the  county 
treasurer  shall  deliver  such  transcript  to  the  board  of  supervisors  at 
their  next  meeting.”  (As  amended  by  L.  1878,  Ch.  152,  p.  161.) 

“ § 19.  Whenever  the  comptroller  shall  have  rejected  any  tax  in  the 
first  instance,  or  have  cancelled  and  charged  the  same  to  a county 
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to  which  it  had  previously  been  credited,  the  supervisor  of  the  town  or 
ward  in  which  such  lands  are  situate,  shall,  if  in  his  power,  add  to  the 
assessment-roll  of  such  town  or  ward  for  the  year  during  which  such 
transcript  shall  have  been  forwarded  by  the  comptroller  to  the  county 
treasurer,  an  accurate  description  of  such  lands  and  the  correct 
amount  of  the  taxes  thereon,  stating  the  tax  of  each  year,  and  each 
kind  of  tax,  separately,  and  shall  furnish  the  comptroller  with  all  such 
maps  and  surveys  of  such  lands  as  shall  have  been  required  by  him; 
and,  if  necessary,  he  may  cause  a survey  and  map  of  each  lot  or  parcel 
returned  for  more  perfect  description  to  be  made  and  the  expense  of  such 
survey  and  map  shall  be  a charge  upon  such  land  to  be  added  to  the 
tax  thereon,  and  the  board  of  supervisors  shall  direct  the  collection 
of  such  taxes  &nd  expenses  so  added  to  such  assessment-roll,  and  they 
shall,  for  ail  the  purposes  of  this  act,  be  considered  as  the  taxes  of  the 
year  in  which  the  description  shall  be  perfected.  If  the  supervisor 
of  such  town  or  ward  shall  not  have  fully  complied  with  the  require- 
ments of  this  section,  the  comptroller  shall  not  thereafter  admit,  but 
shall  reject  all  such  reassessed,  cancelled  or  rejected  taxes  as  may  be 
returned  to  him.”  (As  amended  by  L.  1878,  Ch.  152,  p.  161.) 

“ § 20.  If  the  correct  amount  of  such  taxes  and  an  accurate  descrip- 
tion of  such  lands  shall  not  have  been  added,  by  such  supervisor,  to 
the  assessment-roll  of  his  town  or  ward  for  the  year  during  which 
such  transcript  shall  have  been  forwarded  by  the  comptroller  to  the 
county  treasurer,  the  board  of  supervisors  shall  cause  such  arrears  of 
taxes  and  the  interest  thereon,  to  be  levied  on  the  valuation  of  the 
estates,  real  and  personal,  of  the  town  or  ward  in  which  such  taxes 
were  originally  assessed,  and  shall  direct  the  same  to  be  collected 
with  the  other  taxes  of  the  same  year.”  (As  amended  by  L.  1878,  Ch. 
152,  p.  162.) 

“ § 21.  If  the  town  or  ward  in  which  such  taxes  were  originally 
assessed  shall  have  been  divided  since  such  assessment,  then  such 
taxes  and  interest  shall  be  apportioned  by  the  board  of  supervisors 
among  the  towns  and  wards  included  in  the  limits  of  such  original 
towns  or  wards,  in  such  equitable  manner  as  they  may  deem  proper.” 
(As  amended  by  L.  1878,  Ch.  152,  p.  162.) 

§ 22.  Cancellation  and  repayment  of  tax  returned  as  unpaid,  but 
actually  previously  paid  (amended  by  L.  1885,  Ch.  453,  p.  761). 

§ 23.  Settlement  of  account  of  cancelled  tax. 

| 24.  Overpaid  tax. 

§ 25.  Default  of  collector  to  be  charged  to  the  town  (amended  by 
L.  1866,  Ch.  528,  p.  1139). 

“ § 26.  If  any  tax  charged  on  lands  of  non-residents,  or  lands 
returned  as  under  section  five  of  this  act,  shall  remain  unpaid  until 
the  first  day  of  August  following  the  year  in  which  they  shall  have 
been  assessed,  they  shall  thereafter  be  subject  to  a yearly  interest,  at 
the  rate  of  ten  per  cent,  until  the  same  shall  be  duly  paid  or  the  lands 
sold,  as  hereinafter  provided. 

“§  27.  The  comptroller  shall,  from  time  to  time,  give  to  any  person 
desiring  to  pay  the  taxes,  interest  and  charges  due  on  any  tract,  piece 
or  parcel  of  land,  a certificate  of  the  amount  of  such  taxes,  interest 
and  charges;  and  the  state  treasurer  may  receive  such  taxes,  inter- 
est and  charges,  and  give  a receipt  therefor  uj:>on  such  certificate,  which 
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shall  be  countersigned  by  the  comptroller,  and  entered  in  the  books 
of  his  office  ” (as  amended  by  L.  1878,  Ch.  152,  p.  162). 

Refusal  of  a clerk  in  the  Comptroller’s  office  to  give  information  a 
second  time  as  to  the  amount  necessary  to  be  paid  to  redeem, — held , 
not  to  avoid  the  title  acquired  under  the  sale  (Van  Benthuysen  v. 
Sawyer,  36  N.  Y.,  150;  36  How.  Pr.,  245). 

§ 28.  Person  claiming  an  undivided  interest  in  land  assessed  in  a 
cross  sum  may  pay  the  State  Treasurer  any  part  of  the  tax,  and  the 
remaining  tax  shall  be  a lien  on  the  residue  of  the  land  only. 

§ 29.  If  the  tract  be  subdivided  claimant  shall  furnish  to  the  Comp- 
troller a map. 

§ 30.  Tax  for  one  year  may  be  paid  without  paying  that  of  another 
year.  Overcharge  on  a return  of  too  great  a quantity  of  land  may  be 
repaid. 

§ 31.  Overcharges  to  be  recharged  to  the  county. 

§ 32.  Town  to  be  liable  therefor. 

Tax  Titles  to  Real  Estate. 

Tax  sales  of  real  estate  stand  upon  the  footing  of  the  execution  of  a 
naked  power,  and  the  preliminary  proceedings  must  strictly  comply 
with  the  statutory  requirements  (Hubbell  v.  Weldon,  Hill  & D. 
Supp.,  139  [1843]). 

The  notice  of  sale  should  contain  as  definite  a description  of  the 
land  as  that  required  in  the  assessment-roll  (lb.). 

Sales  of  land  in  Richmond  county  are  to  be  made  at  the  court-house 
in  Richmond  (People  ex  rel.  Supervisors  of  Richmond  v.  Hopkins, 
2 Thomp.  & C.,  586  [1874]). 

It  seems  that  at  a sale  for  taxes,  of  a pier  built  under  a franchise 
to  construct  and  maintain  it  and  charge  wharfage,  the  franchise  would 
pass  (Boreel  v.  Mayor,  etc.,’  of  N.  Y.,  2 Sandf.,  552;  doubted,  Smith  v> 
Mayor,  etc.,  of  N.  Y.,  68  N.  Y.,  552  [1877]). 

Recitals  in  tax  deed  are  not  even  prima  facie  evidence  of  the  taking 
of  the  various  preliminary  steps,  but  such  must  be  proved  independ- 
ently by  one  asserting  title  under  the  deed  — as  demand  on  person  to 
whom  the  property  was  assessed,  that  sufficient  goods  to  satisfy  the 
tax  could  not  be  found,  etc.  (See  Jackson  v.  Shepard,  7 Cow.,  88  [1827]). 

. A tax  title  can  not  be  upheld  unless  there  has  been  a substantial  and 
rather  strict  compliance  with  the  provisions  of  law  as  to  the  assess- 
ment of  the  tax  and  a sale  for  non-payment  thereof  (Thompson  v. 
Burhans,  61  N.  Y.,  52  [1874] ; reversing  61  Barb.,  260). 

A purchaser  at  a tax  sale  is  not  affected  by  a subsequent  foreclosure 
of  a mortgage  made  prior  to  the  sale  where  he  is  not  made  a party  to 
24 
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the  foreclosure  suit  (Becker  v.  Howard,  66  N.  Y.,  5 [1876];  affirming 
4 Hun,  359;  reversing  47  How.  Pr.,  423). 

The  statutes  prescribing  procedure  by  sale  must  be  strictly  com- 
plied with.  Where,  after  a sale,  notice  to  redeem  had  not  been  served 

within  the  time  prescribed,  nor  declaration  of  sale  granted, held , 

that  the  title  under  the  sale  could  not  be  set  up  by  a purchaser  as  a 
defense  to  a contract  to  purchase  from  the  original  owner  (Neber  v. 
Hatch,  10  Abb.  N.  C.,  431  [1881];  affirmed  in  88  N.  Y.,  657  [1882]). 

There  are  special  reasons  why  a substantial  compliance  with  the 
law  in  all  the  proceedings  culminating  in  a tax  sale  should  be  required 
as  a fundamental  condition  of  its  validity.  The  proceedings  are 
ex  Parte • The  owner  is  to  be  deprived  of  his  land.  The  price  paid  is 
trifling  (Hilton  v.  Bender,  69  N.  Y.,  75  [1877] ; reversing  2 Hun,  1). 

If  the  purchaser  does  not  take  possession  until  his  deed  is  very  old, 
it  seems  that  no  presumption  as  to  regularity  arises  from  the  length  of 
time  which  has  then  elapsed  (75.). 

That  tax-lease  is  presumptive  evidence  of  regularity  of  proceed- 
ings,— see  Lott  v>  De  Graw,  30,  Hun,  417  (1883). 

A tender  to  the  collector  of  the  amount  of  the  tax  for  which  prop- 
erty was  to  be  sold, — held , sufficient  without  payment  of  other  taxes  ’ 
due,  and  to  be  a ground  for  setting  aside  the  sale  (Jewett  v.  Lamphear, 
20  N.  Y.  Weekly  Dig.,  232  [1884]). 

Under  a local  statute  the  time  of  filing  of  the  certificate  of  sale 
was  held  mandatory  (Tilden  v.  Duden,  15  N.  Y.  State  Rep.,  800  [1888]). 

L.  1866,  Ch.  820;  p.  1824: 

“§  1.  All  deeds  executed  in  pursuance  of  law  by  the  treasurer 
and  county  judge  of  any  county,  upon  any  sale  had  in  pursuance  of 
the  act  chapter  two  hundred  and  ninety-eight  of  the  Laws  of  eighteen 
hundred  and  fifty,  shall  have  the  effect  to  vest  in  the  -grantee  therein 
named,  an  absolute  estate  in  fee  simple  to  the  real  estate  so  sold,  . 
subject,  however,  to  all  claims  which  the  people  of  the  State  may  have 
thereon  for  taxes,  or  for  or  by  reason  of  any  other  lien  or  incumbrance,  ( 
and  shall  be  presumptive  evidence  that  the  said  sale,  and  all  proceed- 
ings prior  thereto,  from  and  including  the  assessment  of  the  land,  and 
all  notices  required  by  law  to  be  given  previous  to  the  expiration  of 
the  two  years  allowed  to  redeem,  were  regular,  according  to  the  pro- 
visions of  the  said  act,  and  all  laws  directing  or  -requiring  the  same, 
or  in  any  manner  relating  thereto.’’ 

Sales  for  Unpaid  Taxes,  and  the  Conveyance  and  Redemption  of  Lands 

Sold,  etc. 

L.  1855,  Ch.  427,  p.  787: 

“ § 33.  Whenever  any  tax  charged  on  lands  returned  to  the  comp- 
troller, and  the  interest  thereon  shall  remain  unpaid  for  two  years 
from  the  first  day  of  May  following  the  year  in  which  the  same"  was 
assessed,  the  comptroller  shall,  as  soon  thereafter  as.  he  shall  deem  it 
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for  the  best  interests  of  the  State,  proceed  to  advertise  and  sell  such: 
lands  in  the  manner  hereinafter  provided.”  (As  amended  by  L.  1878, 
Ch.  152,  p.  162.) 

See,  also,  L.  1885,  Ch.  411,  p.  715,  quoted  above,  p.  140. 

To  give  the  Comptroller  authority  to  sell  it  must  appear  from  the 
affidavit  of  the  collector  annexed  to  his  return  that  the  account 
returned  is  a transcript  of  the  original  assessment-roll,  and  that  the 
taxes  contained  therein  remain  unpaid  (Curtiss  v.  Follett,  15  Barb., 
337  [1853]). 

In  selling  lands  for  non-payment  of  taxes,  the  Comptroller  acts  as 
the  agent  of  the  government  as  truly  as  any  agent  of  a municipal 
corporation  for  his  principal,  and  in  the  discharge  of  that  duty  he 
executes  a mere  naked  authority  which  he  is  bound  to  pursue  as 
strictly  as  would  any  subordinate  officer.  The  only  case  in  which  a 
presumption  will  be  indulged  that  such  an  officer  has  performed  all 
the  acts  necessary  to  give  him  jurisdiction  to  sell  and  convey  land,  is 
when  he  is  engaged  in  transferring  the  title  of  the  State  to  its  own 
public  domain,  but  never  when  the  title  of  an  individual  is  sought  to 
be  subverted  (Bunner  v.  Eastman,  50  Barb.,  639  [1867]). 

A sale  for  taxes  for  a number  of  years,  part  of  which  were  illegally 
assessed  is  void  (People  v.  Hagadorn,  104  N.  Y.,  516  [1887] ; affirming 
36  Hun,  610). 

• The  time,  after  the  expiration  of  the  two  years,  within  which  the 
Comptroller  shall  sell,  is  in  his  discretion  (Colman  v.  Shattuck,  62  N.  Y.„ 
348  [1875] ; affirming  2 Hun,  497). 

“ § 34.  He  shall  make  out  a list  or  statement  of  the  lands  charged 
with  such  tax  and  interest  and  so  liable  to  be  sold,  and  shall  cause  as 
many  copies  thereof  to  be  printed  as  shall  be  sufficient  to  furnish  each 
county  treasurer  with  at  least  five  copies,  and  each  town  and  city  clerk 
with  at  least  two  copies,  and  shall  transmit  to  each  county  treasurer 
such  number  of  said  copies  as  shall  be  equal  to  five  copies  for  such 
county  treasurer  and  two  copies  for  each  town  and  city  clerk  in  his 
county.  And  the  comptroller  shall  also  make  and  cause  to  be  printed 
and  published  in  two  public  newspapers  to  be  selected  by  him  in  each 
county,  once  iu  each  week,  for  ten  successive  weeks  prior  to  the  com- 
mencement of  the  sale,  a list  or  statement  of  all  the  lands  in  such 
county  charged  with  such  tax  and  interest.  Such  publication  shall  be 
in  the  body  of  each  newspaper,  and  not  in  a supplement.  If  there 
shall  not  be  two  newspapers,  known  to  the  comptroller  published  in 
any  county,  such  list  or  statement  shall  be  published  as  required 
above,  in  the  two  newspapers  which  the  comptoller  shall  believe  to  be 
most  generally  circulated  in  such  county.  But  no  error  in  the  printed 
description  in  such  newspapers  shall  vitiate  or  many  manner  affect  the 
validity  of  such  sale;  and  all  expenses  of  printing  such  lists  or  state- 
ments shall  be  audited  by  the  comptroller,  and  paid  out  of  the  treasury 
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of  the  State,  on  receiving  one  copy  of  the  newspaper  containing  the 
same,  with  an  affidavit  of  the  publication  of  such  list  or  statement 
according  to  the  provisions  of  this  section,  to  be  made  by  the  printer, 
publisher  or  some  other  person  to  whom  the  fact  of  such  publication 
shall  be  known.”  (As  amended  by  L.  1878,  Ch.  152,  p.  162.  See  Crouch 
u Hayes,  27  Hun,  223  [1882]). 

Publication  is  not  necessarily  to  be  made  for  the  ten  weeks  next 
prior  to  the  sale,  and  omission  to  state  in  the  proofs  the  dates  of  com- 
mencing and  ending  publication, — held  not  to  vitiate,  where  publica- 
tion for  ten  weeks  was  sworn  to  (Colman  v.  Shattuck,  62  N.  Y.,  348 
[1875]  ; affirming  2 Hun,  497). 

The  list  of  lands  chargeable  with  taxes  and  interest  transmitted  by 
the  comptroller  to  the  county  treasurer  need  not  state  that  the  lands 
are  so  charged.  A statement  that  they  are  liable  to  sale  for  the  taxes 
therein  referred  to,  and  that  they  will  be  sold  for  such  taxes  is  suffi- 
cient, under  L.  1855,  Ch.  427,  § 34,  p.  787  (Wood  v.  Knapp,  100  N.  Y., 
109  [1885]). 

§ 35.  Lists  how  transmitted. 

§ 36.  Pay  of  agents. 

“ § 37.  The  expenses  incurred  by  the  State  in  printing  and  trans- 
mitting any  list  of  lands  liable  to  be  sold  for  taxes,  and  in  publishing 
notices  of  sale  and  lists  or  statements  of  such  lands,  shall  be  charged 
on  the  lands  mentioned  in  such  lists;  and  an  equal  part  of  such 
expense  shall  be  estimated  and  apportioned  by  the  comptroller  and 
charged  on  each  of  the  several  tracts  or  parcels  of  such  land.”  (As 
amended  by  L.  1878,  Ch.  152,  p.  163.) 

“§  38.  Each  county  treasurer  shall  retain  in  his  office  five  of  the 
copies  of  the  list  or  statement  of  lands  to  be  sold,  transmitted  to  him, 
and  shall  permit  all  persons  at  all  reasonable  hours  to  examine 
the  same,  and  shall  cause  the  remaining  copies  to  be  delivered 
to  the  town  and  city  clerks.”  (As  amended  by  L.  1878,  Ch.  152, 
p.  163.) 

§ 39.  Treasurer’s  expenses. 

§.  40.  Notice  by  town  clerk  of  sale  of.  lands  for  taxes. 

Omission  of  the  town  clerk  at  town  meeting  to  give  notice  that 
lists  of  lands  advertised  for  sale  by  the  comptroller  have  been 
deposited  with  him, — held  not  to  make  the  sale  void  (Pierce  v.  Hall, 
41  Barb.,  142  [1864]). 

Absence  of  positive  proof  of  posting  notice  to  non-residents  on  the 
outer  door  of  building  where  last  town  meeting  was  held,  the  tax 
having  been  laid  seventeen  years  before  the  trial,  although  the  owner 
testified  that  he  looked  for  and  did  not  find  such  notice, — held  not  to 
overcome  the  presumption  of  regularity  (Colman  v.  Shattuck,  62  N. 
Y.,  348  [1875];  affirming  2 Hun.,  497). 
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“ § 41.  After  transmitting  such  lists  to  the  county  treasurer,  the 
comptroller  shall  cause  to  be  published,  once  in  each  week,  for  twelve 
'weeks  successively,  in  two  newspapers  in  or  for  each  county,  to  be 
selected  by  him  in  the  same  manner  as  is  provided  in  section  thirty- 
four  of  this  act  for  selecting  newspapers  to  publish  the  lists  of  lands 
liable  to  be  sold,  a general  notice,  stating  that  a list  of  all  the  lands 
liable  to  be  sold  for  taxes  has  been  forwarded  to  each  of  the  county 
treasurers  and  town  and  city  clerks  in  this  State,  and  that  so  much  of 
said  lands  as  may  be  necessary  to  discharge  the  taxes,  interest  and 
charges  which  may  be  due  thereon  at  the  time  of  sale,  will,  on  a day 
to  be  mentioned  in  such  notice,  and  the  succeeding  days  be  sold  at 
public  auction  at  the  capitol  in  the  city  of  Albany.”  (As  amended  by 
L.  1878,  Ch.  152,  p.  160.) 

§ 42.  Publication  of  notice  of  sale. 

§ 43.  Maps  (amended  by  L.  1881,  Ch.  402). 

§ 44.  Time  of  sale  by  comptroller  (amended  by  L.  1881,  Ch.  402. 
People  v.  Hagadorn,  104  N.  Y.,  516  [1887]  affirming  36  Hun.,  610). 

§ 45.  Time  of  payment. 

§ 46.  Comptroller’s  certificate. 

§ 47.  Cancellation  of  sale  for  non-payment. 

“ § 48.  When  the  comptroller  shall  have  canceled  any  sale  in  the 
manner  provided  in  section  forty-seven  of  this  act,  he  may  issue  a 
certificate  of  such  sale  to  any  other  person  who  will  pay  the  amount 
for  such  certificate  which  would  be  payable  therefor  by  the  original 
purchaser  in  case  the  said  sale  had  not  been  canceled,  or  if  such  cer- 
tificate can  not  be  sold,  he  may  transfer  the  same  to  the  people  of  the 
State;  but  in  all  cases  where  the  people  of  the  State  becoming 
the  purchasers  by  such  transfer,  the  whole  quantity  of  land  liable  to 
sale  for  the  purchase-money  mentioned  in  such  certificate  shall  be 
covered  by  such  purchase,  the  same  as  if  no  person  had  offered  to  bid 
therefor  at  the  sale.”  (As  amended  by  L.  1878,  Ch.  152,  p.  160;  L.  1881, 
Ch.  402  p 545.) 

§ 49.  Effect  of  new  certificate. 

§ 50.  Redemption  (amended  by  L.  1881,  Ch.  402,  p.  547). 

§§  51,  52,  53,  54,  55,  56.  Redemption  of  part  or  share. 

§§  57-60.  Lands  assessed  conjointly. 

§§  61-62.  Comptroller’s  notice  of  unredeemed  lands. 

§ 63.  Comptroller’s  deed. 

§ 64.  Lost  certificates. 

Under  § 54,  only  the  ratable  proportion  of  the  tax  applicable  to  the 
specific  portion  of  the  defendant  can  be  recovered,  not  the  whole  tax 
(Mead  v.  Stackpole,  40  Hun,  473  [1886]). 

The  mortgagee  of  an  undivided  half  of  premises  paid  the  whole 
taxes  to  protect  his  lien.  Held  that  upon  a foreclosure  he  could  not 
charge  the  whole  upon  the  proceeds  of  the  sale  (Weed  v.  Hornby,  35 
Hun,  580  [1885]). 

The  Comptroller’s  deed  is  of  no  effect  if  in  point  of  fact  the  tax 
was  paid  to  the  collector  (Jackson  v.  Morse,  18  Johns.  441  [1821]). 

A Comptroller’s  deed  of  land  sold  for  taxes,  which  designates  the 
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lot  by  a wrong  number,  is  void,  though  it  contain  other  matter  of 
description,  which,  if  the  number  were  rejected,  would  sufficiently 
identify  the  lot  (Dike  v.  Lewis,  4 Den.,  237  [1847]). 

Where  a lot  of  land  to  be  assessed  is  part  of  a tract  having  a known 
name,  and  the  assessment  describes  the  lot  as  situated  in  a different 
tract,  a Comptroller’s  deed  upon  a sale  for  the  tax  is  void,  although 
there  be  other  matter  of  description  which  if  the  name  of  the  tract 
were  rejected  would  sufficiently  indentify  the  lot  (Tallman  v.  White, 
2 N.  Y.,  66  [1848]). 

In  order  to  show  a paramount  right,  the  claimant  under  a Comp- 
troller’s deed  must  prove  the  facts  which  under  the  statute  are 
required  to  precede  it  to  give  the  Comptroller  power  to  sell  (Varick  v. 
Tallman,  2 Barb.,  113  [1848] ; see  L.  1850,  Ch.  183,  p.  344). 

A deed  from  the  Comptroller,  conveying  Jands  sold  by  him  for 
taxes,  is  not  evidence  that  the  preliminary  steps  required  by  law  to 
give  that  officer  authority  to  sell,  have  been  complied  with  (lb.). 

The  Comptroller’s  deed  is  not  even  prima  facie  evidence  of  the  facts 
which  give  him  power  to  make  the  sale. 

It  is  evidence  that  his  proceedings  were  regular,  but  not  that  prior 
proceedings  were  (Beekman  v.  Bigham,  5 N.  Y.,  366  [1851] ; see  L. 
1850,  Ch.  183,  p.  344). 

A party  claiming  under  a Comptroller’s  deed,  but  giving  evidence 
to  show  the  regularity  of  the  proceedings,  instead  of  relying  on  his 
prima  facie  case,  waives  the  presumption  in  his  favor,  and  must  estab- 
lish the  validity  of  his  title  (Curtiss  v.  Follett,  15  Barb.,  337  [1853]). 

The  statute  declaring  the  Comptroller’s  deed  conclusive  evidence  of 
the  regularity  of  the  sale  applies  only  to  the  proceedings  had  after 
the  right  and  power  to  sell  are  acquired  (Tallman  v.  White,  2 N.  Y., 
66  [1848]). 

The  Comptroller’s  deed  is  not  conclusive  evidence  of  the  regularity 
of  the  proceedings  prior  to  the  sale,  still  less  of  those  subsequent 
thereto, — as  the  publication  of  notice  for  redemption. 

Every  statute  authority,  the  result  of  the  exercise  of  which  will  be 

» 

to  divest  the  title  of  one  and  confer  it  upon  another,  must  be  strictly 
pursued  or  the  title  will  not  pass.  The  case  is  not  one  for  presuming 
that  public  officers  have  done  their  duty,  but  for  inquiring  what  in 
fact  they  have  done,  and  it  must  be  shown  that  it  was  in  conformity 
to  statutory  requirements  (Bunner  v.  Eastman,  50  Barb.,  639  [1867]). 

The  provision  of  the  statute,  that  the  Comptroller’s  deed  shall  vest 
in  the  purchaser  an  absolute  .estate  in  fee  simple,  was  intended,  it 
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seems,  to  be  merely  descriptive  of  the  estate  acquired  by  the  purchaser 
(Varick  v.  Tallman,  2 Barb.,  113  [1848]). 

Lapse  of  time  since  the  Comptroller’s  deed  was  given,  where  pos- 
session has  not  followed  the  deed,  is  not  conclusive  evidence  of 
compliance  with  the  statutory  requirements  in  making  the  sale  (West- 
brook v.  Willey,  47  N.  Y.,  457  [1872]). 

In  the  last  case  thirty  years  had  elapsed,  but  defendant,  sued  by  the 
owner  in  ejectment,  had  taken  possession  only  thirteen  years  before 
suit  brought. 

The  statutory  presumption  of  the  validity  of  a title  founded  upon 
a Comptroller’s  deed  (L.  1855,  Ch.  427,  §§  63,  65)  is  overthrown  by 
proof  of  illegality  in  the  proceedings,  as  that  the  assessment-roll  was 
not  verified  (Johnson  v.  Elwood,  53  N.  Y.,  431  [1873]). 

L.  1855,  Ch.  427,  p.  787: 

“ § 65.  Such  conveyance  shall  be  executed  by  the  comptroller,  under 
his  hand  and  seal,  and  the  execution  thereof  shall  be  witnessed  by 
the  deputy  comptroller,  surveyor-general  or  treasurer,  and  all  con- 
veyances hereafter  executed  by  the  comptroller,  of  lands  sold  by  him 
for  taxes,  shall  be  presumptive  evidence  that  the  sale  and  all  proceed- 
ings prior  thereto,  from  and  including  the  assessment  of  the  land, 
and  all  notices  required  by  law  to  be  given  previous  to  the  expiration 
of  the  two  years  allowed  to  redeem,  were  regular  according  to  the 
provisions  of  this  act,  and  all  laws  directing  and  requiring  the  same 
or  in  any  manner  relating  thereto.  But  where  the  person  or  persons 
claiming  title  under  such  conveyance,  or  the  grantees  or  assignees 
of  such  persons  shall  be  in  possession  of  the  land  described  therein, 
either  by  himself  or  themselves,  or  his  or  their  grantees,  assignees, 
agents,  tenants  or  servants,  then  such  conveyance  shall  be  presump- 
tive evidence  of  the  facts  above  stated  whatever  may  be  the  date  of 
the  conveyance.”  (As  amended  by  L.  1860,  Ch.  209,  p.  352.) 

This  section  'was  amended  by  L.  1885,  Ch.  448,  § 1,  p.  758,  so  far  as 
it  affected  the  following  counties,  namely:  Clinton,  Delaware,  Essex, 
Franklin,  Fulton,  Greene,  Hamilton,  Herkimer,  Lewis,  Saratoga, 
St.  Lawrence,  Sullivan,  Ulster,  Warren  and  Washington. 

Under  L.  1855,  Ch.  427,  § 65,  the  party  attacking  title  based  on 
Comptroller’s  deed  is  bound  to  establish  the  defect  in  the  proceedings 
which  vitiates  it  (Coleman  v.  Shattuck  62  N.  Y.,  348  [1875] ; affirming 
2 Hun,  497). 

The  Comptroller’s  deed  being  presumptive  evidence  of  regularity 
(L.  1855,  Ch.  427,  § 65),  the  burden  is  on  one  seeking  to  set  aside  the 
sale  to  show  that  some  material  requirement  of  the  statute  has  been 
omitted  or  defectively  performed  (Wood  v.  Knapp,  100  N.  Y.,  109, 
[1885]). 
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The  Comptroller’s  certificate  of  sale  where  the  taxes  were  illegally 
laid  is  not  a cloud  upon  title,  as  the  record  of  the  proceedings,  neces- 
sarily proved  to  establish  an  adverse  title,  would  disclose  the  invalidity 
(Clark  v.  Davenport,  95  N.  Y.,  477  [1884]). 

In  an  action  of  ejectment  against  the  purchaser  upon  a sale  for 
taxes,  it  appeared  that  the  lot  in  question  and  others  were  entered 
upon  an  assessment-roll  containing  the  blanks  and  columns  appearing 
upon  the  rolls  then  usually  furnished  to  the  assessors,  and  opposite 
to  the  description  of  the  lot,  and  in  a column  headed  “valuation” 
were  the  figures  “445,”  and  in  a column  headed  “tax”  were  the 
figures  “405.”  Held,  that  tho  omission  to  express  the  value  of  the 
property,  and  the  amount  of  the  tax  more  definitely  in  dollars  and 
cents  did  not  render  the  assessment  and  sale  void  (Chamberlain  u 
Taylor,  36  Hun,  24  [1885]). 

The  court  in  this  case  declined  to  follow  Matter  of  Hector,  etc.,  of 
Church  of  the  Holy  Sepulchre  (61  How.  Pr.,  315  [1880]),  which,  how- 
ever, did  not  turn  entirely  upon  the  point  in  question,  and  did  follow 
American  Tool  Co.  v.  Smith  (32  Hun,  121  [1884] ; affirmed  in  96  N.  Y., 
670  [1884]). 

Where  the  original  assessment-roll  was  lost,  and  the  copy  filed  in 
the  town  clerk’s  office  did  not  exhibit  the  assessors’  affidavit,  nor  have 
a fifth  column,  and  no  sum  was  set  down  therein  as  the  amount 
assessed  upon  the  relator’s  lots, — held,  that  while  these  defects  in  the 
original  roll  would  be  fatal  to  the  assessment,  proof  of  the  copy  did 
not  establish  their  existence,  against  the  presumption  of  regularity 
afforded  by  the  Comptroller’s  deed  of  sale.  The  fact  that  the  copy 
filed  in  the  town  clerk’s  office  was  defective  did  not  invalidate  the  sale 
(People  ex  rel.  Wright  v.  Chapin,  38  Hun,  272  [1885]). 

A part  of  the  taxes  for  the  non-payment  of  which  a non-resident’s 
land  was  sold,  were  highway  taxes,  but  the  assessment-roll  did  not 
give  the  number  of  the  road  district,  nor  the  date  of  the  warrant  of 
the  commissioners  of  highways.  Held,  that  in  the  absence  of  evidence 
to  the  contrary  it  must  be  presumed  that  the  proceedings  were  regular 
in  these  respects  (Chamberlain  v.  Taylor,  36  Hun,  24  [1885]). 

A sale  of  lands  for  delinquent  taxes  will  not  be  set  aside  on  the 
ground  of  unjust  valuation,  where  no  such  purpose  appears  on  the 
part  of  the  assessor,  or  township  board  of  equalization,  and  the  evi- 
dence shows  that  although  unimproved  lands  were  assessed  at  a 
higher  rate  of  valuation  than  improved  lands  owned  by  residents,  yet 
no  discrimination  was  made  between  unimproved  lands  owned  by 
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residents  and  such  owned  by  non-residents,  and  the  error  in  valuation 
could  have  been  objected  to  and  corrected  by  appropriate  proceed- 
ings before  the  tax  sale  (Beeson  v.  Johns,  37  Alb.  L.  J.,  142  [1888]). 

§ 66.  Bids  on  behalf  of  State  (amended  by  L.  1881,  Ch.  402,  p.  545). 

§ 67.  Sale  of  lands  bid  in. 

§§  68,  69.  Notice  to  occupants. 

§ 70.  Redemption  (see  L.  1840,  Ch.  326). 

§ 71.  Certificate  of  redemption. 

§ 72.  Notice  to  occupants. 

§ 73.  Certificate  to  bar  redemption. 

§§  74,  75.  Redemption  (amended  by  L.  1885,  Ch.  453,  p.  761). 

§ 76.  Mortgage  liens  not  to  be  affected  by  sale,  when. 

§ 77.  Notice  to  mortgagee  (amended  by  L.  1870,  Ch.  280,  j).  615). 

§§  78,  79,  80.  Mortgage  liens  not  affected  by  sale,  when. 

A title  to  land  sold  for  taxes  can  be  perfected  only  by  giving  notice 
to  the  person  in  possession  or  occijpany  of  the  lands  if  occupied,  and 
producing  the  comptroller’s  certificate  (Jackson  v.  Esty,  7 Wend.,  148 
[1831]). 

A mere  occupant,  not  the  former  owner  can  not  waive  such  notice 
so  as  to  make  the  title  valid.  So  held  where  the  occupant  had  offered 
to  buy  of  the  purchaser  under  the  sale  for  taxes,  evidence  of  which 
offer  was  adduced  as  showing  a waiver  of  the  right  to  notice  (lb.). 

The  Comptroller’s  deed  is  inoperative  even  as  to  unoccupied  and 
unimproved  lands,  if  such  lands  constitute  a portion  of  an  entire  lot 
conveyed  by  the  Comptroller,  and  other  portions  of  the  lot  are  actually 
possessed  or  occupied,  if  notice  has  not  been  given  to  the  person  in 
such  possession  or  occupancy  (Comstock  v.  Beardsley,  15  Wend.,  348 
[1836]). 

Notice  to  the  occupant  is  necessary  to  make  the  comptroller’s  deed 
operative  if  the  lands  were  occupied  at  the  time  of  the  sale  (lb.). 

A person  liable  to  be  taxed  for  the  land  is  an  occupant  for  this  pur- 
pose. It  is  not  necessary  that  his  possession  should  be  of  such  a 
character  as  would,  after  twenty  years,  ripen  intq  a title  (per  Nelson, 

j).  (ib.). 

The  omission  to  give  notice  to  an  actual  occupant  of  part  of  lands 
sold  for  taxes,  renders  the  deed  inoperative,  though  the  residue  be 
unimproved  (Bush  v.  Davison,  16  Wend.,  550  [1837]). 

If  part  of  an  entire  lot  be  occupied,  notice  must  be  given  or  the 
conveyance  will  be  inoperative  as  to  the  whole  (Leland  v.  Bennett,  5 
Hill,  286  [1843]). 

The*fact  that  the  occupant  is  as  to  one-half  the  premises,  the  tenant 

25 


194  UNPAID  TAXES  AND  CONVEYANCE  OF  LANDS  SOLD. 


of  the  grantee  in  the  Comptroller’s  deed  does  not  dispense  with  the 
requirement  of  notice  (Bank  of  Utica  v.  Mersereau,  3 Barb.,  Ch.  528, 
581  [1848]). 

Where  the  occupant  of  an  adjoining  lot  had  mowed  grass  upon  a 
portion  of  the  lot  sold,  without  intention  to  occupy  such  lot,  but  using 
it  as  a part  of  the  land  he  occupied,  — held  that  this  did  not  consti- 
tute actual  occupancy  so  as  to  require  notice  (Smith  v.  Sanger,  4 N.  Y., 
577  [1851]). 

A quit-claim  deed  by  the  occupants  made  to  the  purchaser  after 
the  sale  is  not  evidence  of  notice  (Curtiss  v . Follett,  15  Barb.,  337 
[1853]). 

The  publication  of  the  redemption  notice  must  be  fully  completed 
before  the  commencement  of  the  last  six  months  of  the  two  years 
succeeding  the  sale  (Doughty  v.  Hope,  3 Den.,  594  [1847] ; affirmed  in 
1 N.  Y.,  79;  see,  also,  WTestbrook  v.  Willey,  47  N.  Y.,  457  [1872]). 

“P.  Lot  54,  town  1,  range  3,  acres  150,” — held  a sufficient  description 
(Colman  v.  Shattuck,  62  N.  Y.,  348  [1875] ; affirming  2 Hun,  497). 

Publication  of  a notice  for  redemption  from  a sale  in  Hamilton 
county  ordered  in  a newspaper  outside  the  county, — held  not  to  be  a 
proper  county  charge  under  L.  1870,  Ch.  662;  repealing  L.  1866, 
Ch.  690  (People  ex  rel.  Thompson  v.  supervisors  of  Hamilton,  73 
N.  Y.,  604  [1878] ; reversing  9 Hun,  60). 

It  seems  that  the  certificate  of  the  Comptroller  is  not  evidence  of  the 
service  of  notice  to  redeem  (Caulkins  v.  Chamberlain,  37  Hun,  163 
[1885]). 

It  is  not  such  evidence  where  it  does  not  state  that  the  Comptroller 
has  inspected  the  copy  of  the  notice  on  file  in  his  office,  and  the  affi- 
davit of  service  attached  thereto,  and  that  the  certificate  is  based 
thereon  (lb.). 

The  six  months  notice  to  redeem  must  be  given  when  any  portion 
of  the  land  was  occupied  at  the  time  of  the  deed,  though  it  was  not 
occupied  when  the  two  years  expired  (Lucas  v.  McEnerna,  19  Hun,  14 
[1879] ; Hand  v.  Ballou,  12  N.  Y.,  541,  [1855]). 

In  such  case  the  Comptroller’s  deed  does  not  vest  title  in  the  pur- 
chaser until  the  notice  has  been  served  and  the  six  months  for 
redemption  have  elapsed  (Hand  u.  Ballou  [above]). 

A notice  to  redeem  from  a State  tax  sale  which  does  not  state  that 
unless  such  lands  are  redeemed  by  a certain  day  they  will  be  con- 
veyed to  the  purchaser  is  insufficient  and  the  Comptroller’s  deed 
thereupon  is  ineffectual  (Simonton  v.  Hays,  32  Hun,  286  [1884]; 
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affirmed  in  101  N.  Y.,  687;  Becker  v.  Holdridge,  47  How.  Pr.,  429 
[1874]). 

Proof  of  publication  “ once  in  each  week  for  ten  weeks  succes- 
sively, commencing  on  the  20th  of  July,  1866,  and  ending  21st 
September,  1866,”  — held  sufficient,  since  the  first  day  of  the  tenth 
week  covered  the  whole  week  (Wood  v,  Knapp,  100  N.  Y.,  109 
[1885]). 

Where  weekly  publication  is  required,  it  is  sufficient  if  made  on 
any  day  in  each  week  during  which  the  publication  is  required  (lb.). 

The  certificate  of  the  Comptroller  attached  to  the  lease,  as  to  proof 
of  service  of  notice,  and  of  non-redemption,  must  be  under  seal,  and 
absence  of  the  seal  will  vitiate  title  of  purchaser  (Franklin  v.  Pearsall, 
21  Jones  & S.,  271  [1886]). 

Absence  of  the  certificate,  to  the  affidavit  of  service  of  notice  of 
redemption,  to  the  effect  that  the  affiant  is  credible, — held  fatal  to  the 
purchaser’s  title  (lb.). 

§§  81,  82.  Notice  to  mortgagee  (amended  by  L.  1870,  Ch.  280,  p.  615). 

§ 83.  Cancellation  of  invalid  sales. 

§ 84.  Purchase  money  on  invalid  sale  a charge  upon  the  county. 

§ 85.  Cancellation  of  sales. 

§ 86.  Expenses  of  sale  (amended  by  L.  1878,  Ch.  152,  p.  160). 

§ 87.  Disposition  of  proceeds  of  sale. 

§ 88.  Penalty  for  official  misfeasance. 

§ 91.  Cities  specified  excepted  from  provisions  of  act. 

§ 92.  Repeals  former  acts. 

§ 93.  From  and  after  advertisement  lands  to  be  deemed  to  be  in 
possession  of  the  State  (amended  by  L.  1885,  Ch.  453). 

The  mortgagee  of  land  sold  for  taxes  may  redeem  without  receiving 
notice,  but  the  time  to  redeem  can  only  be  limited  by  the  service  of 
notice  (Becker  v.  Howard,  66  N.  Y.,  5 [1876];  affirming  4 Hun,  359; 
reversing  47  How.  Pr.,  423). 

The  repeal  by  L.  1870,  Ch.  280  of  L.  1862,  Ch.  285,  reinstated  L.  1855, 
Ch.  427,  § 82,  which  limits  the  notice  to  such  mortgagees  as  shall  file 
with  the  comptroller  a description  of  the  mortgage  within  two  years 
after  the  sale  (Bennett  v.  Peck,  28  Hun,  447  [1882]). 

Mandamus  cannot  be  granted  to  review  the  decision  of  the  comp- 
troller as  to  which  of  several  persons  is  entitled  to  the  refund  of 
purchase  money  under  sections  80,  83,  85,  above  (People  ex  rel. 
J Millard  u Chapin,  104  N.  Y.,  96;  reversing  40  Hun,  386  [1887]). 

The  mere  record  of  a deed  from  the  purchaser  is  not  notice  to  the 
comptroller  so  as  to  entitle  the  grantee  who  does  not  assert  his  rights 
to  have  the  purchase  money  retained  for  him  (lb.). 
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The  owner  of  lands  sold  for  taxes  has  no  right  to  a certiorari  to 
review  the  decision  of  the  Comptroller  refusing  to  cancel  the  sale  as 
provided  for  by  L.  1855,  Ch.  427,  § 83.  Such  owner  is  not  a proper 
party  to  the  proceedings,  which  were  intended  to  relieve  the  pur- 
chaser at  the  sale,  nor  can  he  by  means  of  them  determine  the 
validity  of  the  sale  (People  ex  rel.  Wright  v.  Chapin,  104  N.  Y.,  369 
[1887]). 

No  right  of  the  owner  is  finally  determined  by  the  Comptroller’s 
refusal  to  cancel  such  sale,  nor  is  he  a person  aggrieved,  so  as  to  have 
a right  to  a review  under  Code  of  Civil  Procedure  (§  2122,  subd.  1; 
§2127).  (Ib.). 

It  seems  that  L.  1885,  Ch.  448,  confers  no  new  power  upon  the 
comptroller  in  this  regard  (Ib.). 

Where  the  relators  presented  to  the  Comptroller prima  facie  evidence 
which,  if  true,  showed  that  the  taxes  and  the  sales  were  invalid  and 
that  they  were  entitled  to  be  refunded  the  purchase  money,  and 
offered  to  produce  further  satisfactory  evidence  of  the  facts  alleged, — 
held , that  it  was  the  duty  of  the  Comptroller  to  hear  and  decide  the 
case  and  that  a mandamus  was  properly  granted  (People  ex  rel. 
Ostrander  v.  Chapin,  105  N.  Y.,  309  [1887]). 

After  a Comptroller’s  deed  had  been  canceled, — held,  that  the 
purchase-money  should  be  refunded  to  the  grantee  of  the  lands  from 
the  purchaser,  rather  than  to  the  assignee  of  his  administrator 
(People  ex  rel.  Ostrander  v.  Chapin,  15  N.  Y.  State  Bep.,  76  [1887]  ; 
affirming  46  Hun,  383). 

The  statute  relating  to  the  assessment  of  non-resident  lands  must 
be  substantially  complied  with  or  the  assessment  will  be  void  (People 
ex  rel.  Clark  v.  Oliver,  1 Thomp.  & C.,  570  [1873]). 

Where  the  names  of  persons  appeared  upon  the  assessment-roll  as 
“ non-residents,”  but  the  provisions  of  the  statute  relating  to  assess- 
ment of  lands  of  non-residents  were  not  complied  with, — held,  that  the 
lands  were  not  properly  taxed  as  non-resident  lands  and  that  the 
owners  could  not  join  in  a petition  to  bond  the  town  for  a railroad 
under  L.  1871,  Ch.  925  (Ib.). 

Held,  also,  that  nevertheless  they  must  be  included  in  estimating 
the  number  of  taxpayers  necessary  to  unite  in  the  petition,  and  that 
their  property  must  be  taken  into  account  in  ascertaining  the 
aggregate  valuation,  though  the  assessment  be  not  binding  upon 
them  (Ib.). 

(See,  also.  Strong  v.  Cook,  47  Hun,  46  [1888].) 
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Where  title  was  claimed  under  a Comptroller’s  certificate,  and  it  was 
shown  by  the  assessment  rolls  that  for  the  years  the  taxes  for  which 
the  property  was  sold,  it  was  not  assessed  as  non-resident  lands  but  to 
a former  owner, — held , that  the  Comptroller’s  sale  and  deed  were  void 
{Ritter  v.  Worth,  58  N.  Y.,  627  [1874] ; reversing  1 Thomp.  & C.,  406.) 

Where  the  Comptroller  did  not  cause  to  be  published  the  statutory 
notices  for  six  weeks  at  least  six  months  before  the  expiration  of  the 
two  years  allowed  for  redemption,  though  an-  attempt  to  do  so  was 
made, — held,  that  this  omission  invalidated  his  conveyance  (Thompson 
v.  Burhans,  61  N.  Y.,  52  [1874] ; reversing  61  Barb.,  260). 

A notice  which  described  the  land  by  a wrong  township  number, — 
held  invalid  (lb.). 

The  assessment  of  a lot  of  non-resident  land  which  had  not  been 
subdivided  must  be  laid  upon  the  lot  as  a whole,  by  its  number  alone, 
referring  to  the  patent.  The  assessors  can  not  subdivide  it  and  assess 
the  subdivisions  at  different  valuations  (lb.). 

The  Comptroller  must  advertise  and  sell  the  lands  by  lots  and 
descriptions  as  returned  to  him.  Where  a township  which  should 
have  been  sold  in  lots  was  sold  in  four  undivided  quarters, — held , that 
the  sale  was  irregular  and  unauthorized  (lb.). 

Where  the  Comptroller  had  declined  to  cancel  the  tax  and  stop  the 
sale,  and  an  action  was  brought  to  have  it  declared  void,  the  certificate 
given  up,  and  the  conveyance  enjoined, — held  that,  though  the  invalidity 
of  the  sale  was  not  disputed,  equity  would  not  interfere,  as  the  Comp- 
troller still  had  power  to  cancel  the  sale,  and  the  deed  could  not  be 
executed  for  two  years,  so  that  immediate  danger  of  a cloud  on  plain- 
tiff’s title  was  not  threatened  (Clark  v.  Davenport,  30  Hun,  161  [1883]). 

The  certificate  of  the  deputy  Comptroller  to  the  copy  of  a paper  has 
no  effect  beyond  establishing  the  correctness  of  the  copy  so  far  as  it 
purports  to  be  a copy.  If  the  copy  omits  parts,  the  certificate  has  no  force 
to  indicate  their  immateriality  (Wood  v.  Knapp,  100  N.  Y.,  109  [1885]). 

On  the  fees  for  publishing  tax-list  in  Ulster  county,  see  Crouch  .v 
Hayes,  27  Hun,  222  (1882).  For  special  provisions  in  relation  to  the 
collection  of  taxes  in  the  county  of  Lewis  see  Prentice  v.  Weston,  47 
Hun,  121  (1888),  and  statutes  there  cited. 

Miscellaneous  Cases  and  Statutes  Relative  to  Sales  for  Taxes. 

L.  1830,  Ch.  108,  p.  112  relative  to  sales  of  lands  for  arrears,  and 
redemption  thereof,  was  repealed  by  L.  1850,  Cla.  298,  § 114,  p.  663. 

The  provisions  of  the  Revised.  Statutes  as  to  notice  in  case  of  tax 
sale  by  comptroller,  where  the  land  is  occupied  at  the  time  of  the 
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deed,  are  not  affected  by  L.  1830,  Ch.  108,  p.  112,  which  concerns  cases 
where  the  land  is  occupied  at  the  expiration  of  the  two  years  given 
for  redemption  (Hand  v.  Ballou,  12  N.  Y.,  541  [1855]). 

Under  Code  of  Pro.,  § 449,  the  claim  of  a purchaser  in  forclosure 
against  the  claimant  under  a tax  deed  may  be  litigated  (Donahue  v. 
O’Conor,  45  Super.  Ct.,  [J.  & S.,J  278  [1879]). 

L.  1835,  Ch.  11,  p.  9: 

“ Whenever  any  certificate  given  by  the  comptroller  for  lands  sold 
for  taxes,  shall  be  lost  or  wrongfully  withheld  by  any  person  from  the 
owner  thereof,  the  comptroller  may  receive  evidence  of  such  loss  or 
wrongful  detention,  and  on  satisfactory  proof  of  the  fact,  may  issue  a 
deed  to  such  person  as  may  appear  to  him  to  be  the  rightful  owner  of 
the  land  described  in  the  certificate.” 

L.  1840,  Ch.  252,  p.  2011,  amending  R.  S.,  Part  1,  Ch.  13,  Title  3, 
Art.  3,  providing  that  Comptroller  should  cancel  sale  where  purchaser 
has  not  paid,  etc.,  was  repealed  by  L.  1850,  Ch.  298,  p.  114. 

L.  1840,  Ch.  386,  p.  327,  providing  for  redemption  by  mortgagees, 
was  limited  by  L.  1841,  Ch.  170,  § 70;  and  repealed  by  L.  1880,  Ch. 
245,  § 1,  subd.  17,  p.  369. 

L.  1840,  Ch.  387,  p.  336,  providing  that  sale  of  land  for  taxes  should 
not  affect  lien  of  mortgage,  was  repealed  by  L.  1850,  Ch.  298,  § 114, 
p.  663  (but  see  L.  1859,  Ch.  170,  p.  419,  and  L.  1864,  Ch.  277,  § 61, 
p.  670). 

L.  1844,  Ch.  266,  § 1,  p.  397,  relative  to  time  of  redemption,  amend- 
ing L.  1830,  Ch.  108,  p.  112,  § 1 was  repealed  by  L.  1850,  Ch.  298, 
§ 114,  p,  663. 

L.  1844,  Ch.  266,  § 2,  p.  397  (amending  L.  1840,  Ch.  387,  p.  336),  was 
repealed  by  L.  1850,  Ch.  298,  § 114,  p.  663;  but  section  95  of  this  act 
(L.  1850,  Ch.  298)  makes  it  the  duty  of  the  purchaser  to  give  notice 
to  the  mortgagee;  and  section  100,  provides  on  whom  the  notice  shall 
be  served. 

L.  1850,  Ch.  183,  p,  344,  providing  for  notice  of  sale,  amending 
R.  S.  part  1,  Ch.  XIII.,  Title  3,  Art.  3,  § 76,  was  repealed  by  L.  1855, 
Ch.  427,  § 92. 

L.  1850,  Ch.  183,  p.  344,  concerning  the  weight  of  evidence  of  the 
Comptroller’s  deed  seems  to  have  been  passed  to  remedy  effect  of 
Varick  v.  Tallman,  2 Barb.,  113,  and  Beekman  v.  Bigham,  5 N.  Y.,  366. 

L.  1850,  Ch.  298,  p.  641,  relative  to  non-resident  lands  was  repealed 
by  L.  1855,  Ch.  427,  § 92,  p.  799. 

The  statute  (L.  1850,  Ch.  298,  § 48,  p.  650),  requires  the  county  treas- 
urer to  make  out  a list  of  the  lands  liable  to  be  sold  for  taxes,  and  to 
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deliver  a copy  thereof  on  or  before  the  first  day  of  September  to  the 
printers  or  publishers  of  the  newspapers,  officially  designated,  who 
are  to  publish  the  same  once  in  each  week  for  ten  successive  weeks 
previous  to  the  commencement  of  the  sale.  In  the  absence  of  evidence 
that  the  publication  was  not  so  made, — held , that  the  fact  that  the 
notice  delivered  by  the  county  treasurer  was  dated  September  15th 
was  immaterial,  since  the  provisions  of  the  statute  concerning  the 
delivery  of  the  list  are  mandatory  only  so  far  as  to  require  it  to  be 
in  time  for  the  ten  weeks’  publication,  and  further  than  that  must  be 
regarded  as  directory  (Chamberlain  v.  Taylor,  36  Hun,  21  [1885]). 

A conveyance  of  land  sold  for  taxes  is  required  by  L.  1850,  Ch.  i298, 
§ 83,  p.  657,  to  be  “executed  by  the  treasurer  and  county  judge  of  the 
county  in  which  the  land  was  sold,  under  their  hands  and  seals,  in  such 
form  as  the  Comptroller  shall  direct.”  The  record  put  in  evidence 
showed  that  such  a conveyance  was  executed  by  those  individuals  in 
their  official  capacity,  and  opposite  their  names  were  the  letters  L.  S. 
Held,  that  the  instrument,  although  followed  by  no  certificate  of 
acknowledgment  was  entitled  to  record,  since  those  officers  have 
no  official  seals,  and  the  official  signature  of  the  county  judge  proves 
itself  (lb.). 

Since  upon  a sale  for  taxes  only  enough  to  satisfy  the  tax  must  be 
sold,  the  number  of  acres  mentioned  in  the  conveyance  should  control 
the  description,  contrary  to  the  rule  in  conveyances  by  owners  (Hansee 
v.  Mead,  27  Hun,  162  [1882]). 

For  a case  construing  L.  1850,  Ch.  298,  see  Ensign  v.  Barse,  107 
N.  Y.  342  (1887). 

L.  1862,  Ch.  285,  p.  481: 

“ § 2.  It  shall  be  unlawful  for  the  comptroller  of  this  State,  and  for 
any  person  employed  in  the  office  of  sucli  comptroller,  to  be  interested 
directly  or  indirectly  in  any  tax  sale  made  by  such  comptroller,  or  in 
the  title  acquired  by  such  sale,  or  in  any  money  paid  or  to  be  paid 
for  the  redemption  of  any  lands  sold  for  taxes  or  on  the  cancellation 
of  any  tax  sale;  and  it  shall  be  unlawful  for  any  person  to  pay  to  the 
comptroller  or  to  any  employee  in  his  office,  and  for  the  said  comp- 
troller or  any  employee  in  his  office  to  receive,  directly  or  indirectly 
any  compensation,  reward  or  promise  thereof,  from  any  person  or 
persons  who  are  interested  in  any  purchase  or  purchases  of  lands  sold 
for  taxes,  for  any  service  or  services  performed  or  to  be  performed  in 
regard  to  such  sale,  redemption,  cancellation  or  such  tax  title.  If  any 
person  offend  against  any  provision  of  this  section,  he  shall  be  deemed 
guilty  of  a misdemeanor;  and  the  sale  by  the  comptroller  of  any  lands 
in  which  such  person  shall  be  interested  contrary  to  the  provisions  of 
this  section,  is  hereby  declared  to  be  void.” 
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L.  1866,  Ch.  820,  p.  1824: 

“ § 1*  All  deeds  executed  in  pursuance  of  law  by  the  treasurer 
and  county  judge  of  any  county,  upon  any  sale  had  in  pursu- 
ance of  the  act  chapter  298  of  the  Laws  of  1850,  * * * 

shall  have  the  effect  to  vest  in  the  grantee  therein  named  an  abso- 
lute estate  in  fee  simple  to  the  real  estate  so  sold,  subject,  how- 
ever, to  all  claims  which  the  people  of  the  State  may  have  thereon 
for  taxes,  or  for  or  by  reason  of  any  other  lien  or  incumbrance,  and 
shall  be  presumptive  evidence  that  the  said  sale,  and  all  proceedings 
prior  thereto,  from  and  including  the  assessment  of  the  land,  and  all 
notices  required  by  law  to  be  given  previous  to  the  expiration  of  the 
two  years  allowed  to  redeem,  were  regular,  according  to  the  provisions 
of  the  said  act,  and  all  laws  directing  or  requiring  the  same,  or  in  any 
manner  relating  thereto.” 

A tenant  of  the  original  owner  may  purchase  after  sale  and  bid  in 
by  county  treasurer  (Senior  v.  Marcinkowiski,  1 How.  Pr.,  N.  S.,  331 
[1884]). 

L.  1870,  Ch.  280,  p.  615,  amending  L.  1855,  Ch.  427,  p.  781: 

§ 1.  Authorizes  mortgagee  of  non-resident  lands  to  redeem  from 
sale  for  taxes. 

L.  1873,  Ch.  120,  p.  202: 

“ § 1.  The  comptroller  of  the  State  of  New  York  shall  have  the  power 
to  set  aside  any  cancellation  of  sale  made  by  him  under  the  provisions 
of  chapter  four  hundred  and  twenty-seven  of  the  laws  of  eighteen  hun- 
dred and  fifty-live,  entitled  ‘An  act  in  relation  to  the  collection  of  taxes 
on  lands  of  non-residents,  and  to  provide  for  the  sale  of  such  lands  for 
unpaid  taxes  3 in  either  of  the  following  cases : First.  Whenever  such  can- 
cellation was  procured  by  fraud  or  misrepresentation.  Second.  When- 
ever such  cancellation  was  procured  by  the  suppression  of  any  material 
fact  bearing  upon  the  case.  Third.  Whenever  the  cancellation  was 
made  under  a mistake  of  fact.  But  the  comptroller  shall  in  all  cases 
specify  the  particular  grounds’  upon  which  said  cancellation  is  set 
aside.” 

L.  1883,  Ch.  464,  p.  641: 

“ § 1.  It  shall  be  the  duty  of  the  treasurer  of  each  of  the  counties 
of  the  State  for  which  there  may  now  or  hereafter  be  a special  law 
authorizing  and  directing  such  treasurer  to  sell  lands  of  “non- 
residents ” for  unpaid  taxes  thereon,  and  he  is  hereby  required  to 
transmit  to  the  comptroller,  at  least  two  months  prior  to  any  tax  sale 
to  be  held  by  such  treasurer,  an  accurate  and  complete  list  of  all  the 
lands  in  such  county  to  be  sold  thereat. 

“ § 2.  It  shall  be  the  duty  of  the  comptroller,  and  lie  is  hereby 
required,  at  least  two  weeks  prior  to  any  such  tax  sale,  to  transmit  to 
the  treasurer  making  the  same,  a list  of  all  such  lands  advertised 
to  be  sold  thereat,  as  shall  then  belong  to  the  State,  or  shall  then  be 
mortgaged  to  the  commissioners  for  loaning  certain  moneys  of  the 
United  States,  or  against  which  the  people  of  the  State  of  New  York 
then  hold  a bond  or  lien  for  any  part  of  the  purchase-money  thereof, 
or  unpaid  interest  thereon,  or  for  which  the  State  may  then  hold  a tax 
sale  certificate. 
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« § 3.  It  shall  be  the  duty  of  such  treasurer,  at  such  tax  sale,  and 
he  is  hereby  required,  to  bid  in  for  the  State  each  and  all  of  the  lands 
described  on  the  said  list  transmitted  to  him  by  the  comptroller;  and 
also,  at  the  close  of  such  tax  sale,  to  transmit  to  the  comptroller  a 
verified  and  itemized  statement  showing  the  amount  of  each  and  all 
bids  made  in  the  name  of  the  State  thereat ; and  the  comptroller  shall, 
within  ten  days  after  the  receipt  by  him  of  such  statement,  draw  his 
warrant  on  the  state  treasurer  for  the  payment  thereof,  or  credit  said 
county  with  the  amount  of  such  statement  on  the  books  of  his 
office.” 

§ 4.  All  inconsistent  acts  repealed. 

L.  1875,  Ch.  572,  p.  651: 

“§1.  Whenever  a sale  of. lands  for  taxes  shall  be  held  by  the 
Comptroller,  in  pursuance  of  law,  it  shall  be  the  duty  of  said  Comp- 
troller, to  withdraw  from  such  sale,  all  lots,  pieces  or  parcels  of  land 
against  which  the  People  of  the  State  of  New  York  then  hold  a bond 
or  lien  for  any  part  of  the  purchase-monjey  thereof,  or  unpaid  interest 
thereon,  and  to  charge  the  amount  of  taxes,  interest  and  expenses  for 
which  said  lots,  pieces  or  parcels  were  then  liable  to  sale,  as  shown  by 
.the  Comptroller’s  book  of  sales,  against  each  of  said  lots,  pieces  or 
parcels  of  land,  in  the  books  in  his  office  in  which  the  accounts  of 
school  fund  and  other  bonded  lands  are  kept,  and  to  furnish  the  State 
Treasurer  with  a statement  of  such  amounts;  and  it  shall  be  the  duty 
of  such  State  Treasurer,  on  the  receipt  of  such  statement,  to  charge 
the  amounts  thereon  against  the  respective  lots,  pieces  or  parcels  of 
land  on  which  such  amounts  are  due,  oli  the  duplicate  bond  books 
which  are  kept  in  his  office. 

“§  2.  The  holder  of  the  certificate  or  contract  of  purchase  of  any 
lot,  piece  or  parcel  of  land,  against  which  such  charges  or  amounts 
have  been  entered,  or  any  other  person,  may  relieve  such  lands  from 
liability  in  consequence  of  such  charge  by  paying  to  the  State  Treasurer, 
at  any  time  within  twTo  years  after  the  last  day  of  the  sale  from  which 
such  lands  were  withdrawn,  the  amount  of  such  charges  with  interest 
thereon  at  the  rate  of  ten  per  cent  per  annum. 

“ § 3.  In  case  the  payment  provided  for  in  section  two  of  this  act, 
shall  not  be  made,  it  shall  be  the  duty  of  the  Comptroller,  at  the  expi- 
ration of  two  years  from  the  last  date  of  sale  from  which  such  lands 
were  withdrawn,  to  state  an  account  of  the  indebtedness  against  each 
of  such  lots,  pieces  or  parcels  of  land  on  account  of  the  amount  charged 
against  such  premises  in  pursuance  of  the  first  section  of  this  act,  with 
the  addition  of  thirty-seven  and  one-half  per  cent,  thereto;  and  also 
the  amount  of  principal  and  interest  due  on  the  bond  or  ben  thereon, 
to  the  Commissioners  of  the  Land  Office,  who  may,  thereupon,  in  case 
default  shall  be  made  in  the  payment  of  such  bond,  direct  the  Comp- 
tiollei  to  put  the  same  in  suit,  or  shall  direct  the  State  Engineer  and 
Surveyor  to  again  sell  the  lands  against  which  such  indebtedness 
remains;  and,  in  case  of  such  sale,  all  previous  payments  made  on 
account  of  such  sale,  shall  be  forfeited  to  the  People  of  the  State. 

Bu^in°nC°inVeyanCe  °f  SUc]l  Premises  slla11  be  made  to  any  purchaser 
until  all  the  taxes  and  expenses  aforesaid  charged  against  the  same  on 
such  bond  book,  are  paid  into  the  State  Treasury.” 
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L.  1883,  Ch.  464,  p.  641: 

§ **  ®kallbe  the  duty  0f  the  treasurer  of  each  of  ti| 

counties  of  the  State  for  which  there  may  now  or  hereafter  be 
special  law  authorizing  and  directing  such  treasurer  to  sell  lands 
non-residents  for  unpaid  taxes  thereon,  and  he  is  hereby  requirt 
to  transmit  to  the  comptroller,  at  least  two  months  prior  to  any  ti 
sa  e to  be  held  by  such  treasurer,  an  accurate  and  complete  list  of  a 
the  lands  m such  county  to  be  sold  thereat.” 

§ 2.  Comptroller  to  transmit  list  of  State  lands. 

§ 3.  Treasurer  to  bid  in  for  State. 

L.  1886,  Ch.  280,  p.  459. 

Taxation  of  forest  lands  in  the  Forest  Preserve. 


XVI. 

STATE  TAXES  UPOtf  CORPORATIONS,  JOINT-STOCK  COM 
PANIES  AND  ASSOCIATIONS. 

1. 

Provisions  Applicable  to  Corporations  Generally. 

L.  1880,  Ch.  542,  p.  763: 

An  Act  to  provide  for  raising  taxes  for  the  use  of  the  State  upon 
certain  corporations,  joint-stock  companies  and  associations.  (This1 
1S  here  given  as  amended  by  Chapter  361,  Laws  of  1881,  p. 
506;  Chapter  151,  Laws  of  1882,  p.  186;  Chapter  359,  of  1885,  p.  608, ! 
and  Chapter  501,  of  1885,  p.  858): 

§ 1.  Hereafter  it  shall  be  the  duty  of  the  president  or  treas- 
urer of  every  association,  corporation  or  joint-stock  company  liable  to 
be  taxed  on  its  corporate  franchise  or  business,  as  provided  in  section 
three  of  this  act,  to  make  report  in  writing*  to  the  comptroller,  annually, 
on  or  before  the  fifteenth  day  of  November,  stating  specifically  the 
amount  of  capital  paid  in,  the  date,  amount  and  rate  per  centum  of 
each  and  every  dividend  declared  by  their  respective  corporations,' 
joint-stock  companies,  or  associations,  during  the  year  ending  with 
the  first  day  of  said  month.  In  all  cases  where  any  such  corporation, 
joint  stock  company  or  association  shall  fail  to  make  or  declare  any  r 
dividend  upon  either  its  common  or  preferred  stock  during  the  year 
ending  as  aforesaid,  or  in  case  the  dividend  or  dividends  made  or 
declared  upon  either  its  common  or  prefen*ed  stock  during  the  year 
ending  as  aforesaid,  shall  amount  to  less  than  six  per  centum  upon 
the  par  value  of  the  said  common  or  preferred  stock,  the  treasurer 
and  secretary  thereof,  after  being  duly  sworn  or  affirmed  to  do  ana 
perform  the  same  with  fidelity,  according  to  the  best  of  their  know! 
edge  and  belief,  shall,  between  the  first  and  fifteenth  days  of  Noven> 
ber,  in  each  year,  in  which  no  dividend  has  been  made  or  declared  ap 
aforesaid,  or  in  which  the  dividend  or  dividends  made  or  declare  l 
upon  either  its  common  or  preferred  stock  amounted  to  less  than  si: 
per  centum  upon  the  par  value  of  said  common  or  preferred  stoclj. 
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stimate  and  appraise  the  capital  stock  of  such  company  upon  which 
10  dividend  has  been  made  or  declared,  or  upon  the  par  value  of 
vhic  h the  dividend  or  dividends  made  or  declared  amounted  to  less 
ban  six  per  centum,  at  its  actual  value  in  cash,  not  less,  however, 
ban  the  average  price  which  said  stock  sold  for  during  said  year; 
nd  when  the  same  shall  have  been  so  truly  estimated  and  appraised, 
bey  shall  forthwith  forward  to  the  comptroller  a certificate  thereof, 
ccompanied  by  a copy  of  their  said  oath  or  affirmation,  by  them 
io-ned,  and  attested  by  the  magistrate  or  other  person  qualified  to 
dminister  the  same;  provided,  that  if  the  comptroller  is  not  satis- 
ied  with  the  valuation  so  made  and  returned,  he  is  hereby  authorized 
nd  empowered  to  make  a valuation  thereof  and  to  settle  an  account 
ipon  the  valuation  so  made  by  him  for  the  taxes,  penalties  and 
nterest  due  the  state  thereon;  and  any  association,  corporation  or 
oint  stock  company  dissatisfied  with  the  account  _ so  settled,  may 
ritliin  ten  days  appeal  therefrom  to  a board  consisting  of  the  secre- 
ary  of  state,  attorney-general  and  state  treasurer,  which  board,  on 
uch  appeal,  shall  affirm  or  correct  the  account  so  settled  by  the 
omptroller,  and  the  decision  of  said  board  shall  be  final;  but  such 
ppeal  shall  not  stay  proceedings  unless  the  full  amount  of  the  taxes, 
>enalties  and  interest  as  due  on  said  account,  as  settled  by  the  comp- 
roller,  be  deposited  with  the  state  treasurer.”  (As  amended  by  L. 
881,  Ch.  361,  § 1,  p.  506.) 

People  ex  rel.  Twenty-Third  St.  R.  R.  v.  Comr.  of  Taxes,  91  N.  Y., 
-93  (1883) ; affirming  31  Hun,  640  (1883) ; People  ex  rel.  Bkl.  R.  R. 
b.  v.  Bd.  of  Assessors,  92  N.  Y.,  430  (1883);  affirming  27  Hun,  614 
1882);  Exempt  Firemen’s  Fund  v.  Roome,  93  N.  Y.,  313  [1883]; 
firming  29  Hun,  391  (1883);  Cerbat  Mining  Co.  v.  State  of  N.  Y.,  29 
lun,  81  (1883). 

Under  L.  1880,  Ch.  542,  p.  763,  the  corporation  is  not  liable  upon 
remiums  received  for  insurance  upon  property  situated  without  the 
itate.  Nor  upon  premiums  upon  goods  imported  and  in  bond  (lb.). 
People  v.  National  Fire  Ins.  Co.  of  N.  Y.,  27  Hun,  188  [1882]);  revers- 
ig  61  How.  Pr.,  334  [1881].) 

The  direction  in  L.  1880,  Ch.  -542,  p.  763  (amended  by  L.  1881, 
'h.  361,  p.  473),  that  the  taxes  imposed  thereby  “-shall  be  applicable 
p the  payment  of  the  ordinary  and  current  expenses  of  the  State,”  is 

sufficient  compliance  with  the  requirement  of  the  State  Constitution 
Article  3,  § 20),  that  every  law  imposing  a tax  shall  distinctly  state 
he  object  to  which  it  is  to  be  applied  (People  v.  Home  Ins.  Co.,  92 
I.  Y,  328  [1883] ; affirming  29  Hun,  204  [1883] ; and  see  People  v. 
[at.  Fire  Ins.  Co.,  27  Hun,  188  [1882] ; reversing  61  How.  Pr.,  334 
1881]). 

The  act  of  1880  (Ch.  542),  held  to  call  for  a report  in  November  of 
hat  year  from  a corporation  ydiich  had  not  then  been  organized  a full 
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year,  smce  the  tax  imposed  was  to  meet  the  expenditures  of  th 

The  taxes  imposed  upon  corporations  by  L.  1880,  Ch.  542  i 
the  exclusive  benefit  of  the  State,  and  the  statute  does  not  ini 
with  the  power  of  the  local  authorities  to  tax  for  municipal  and  < 

rc  E“im  T““  »' 

The  provisions  of  L.  1880,  Ch.  542  (amended  by  L.  1881  Ch  3 
far  as  it  relates  to  foreign  corporations,  imposes  a tax  upon  bu 
done  within  this  State  only.  Such  a tax  the  Legislature  has  aut 
to  levy  and  the  mode  of  its  exercise  prescribed  by  the  statute 
unconstitutional  (People  v.  Equitable  Trust  Co.  of  New  Lond 
N.  Y.,  387  [1884]). 

It  seems  that  a foreign  corporation  can  not  be  taxed  by  this  Sti 
account  of  its  property  situated,  or  business  done,  without  its  1 
nor  for  its  corporate  franchises  (lb.). 

The  provisions  of  L.  1881,  Ch.  361,  are  not  in  contravention  c 

98°N y“ 6?[1885])  Umted  ****  (P6°Ple  * ^ and  Stock  TeI 

L.  1S80,  Ch.  542,  held  constitutional  (People  v.  New  York  Flo, 
X)ry  Dock  Co.,  63  How.  Pr.,  451  [1882]). 

In  taxing  a foreign  corporation  under  L.  1880,  Ch.  542,  the  e 
capital  is  the  proper  basis  and  measure  of  the  business  done  w 
the  State  and  not  the  portion  of  it  employed  within  the  State  , 
The  provisions  of  L.  1882,  Ch.  151,  do  not  affect  this  rule  (Peer 
Horn  Silver  Mining  Co.,  105  N.  Y.,  76  [1887];  affirming  38  Hun. 
[1885]). 

L.  1880,  Ch.  542,  p.  763: 

§ 2.  If  the  said  officers  of  any  such  corporation,  ioint-stock  c 
pany  or  association  shall  neglect  or  refuse  to  furffish  S comnL 
on  or  before  the  fifteenth  day  of  November  of  each and eZy  y 
Tr  affir,!  iep  af“'esald-  or  certificate  of  appraisement,  and  ( 

this  act  ortooT  P6  T6  i aS  recluired  b7  the  first  sectioi 

this  act,  or  to  pay  the  tax  imposed  on  such  corporation,  compam 

association  within  fifteen  days  after  the  first  of  January,  las  \ 

vided  m the  fourth  section  of  this  act,  it  shall  be  the  duty  of 

comptroller  of  the  State  to  add  ten  per  centum  to  the  tax  of  said  < 

poiation,  company  or  association,  for  each  and  every  year  for  wl 

such  report  or  certificate  of  appraisement  and  oath  or  affirmations 

not  so  furnished,  or  for  which  such  tax  shall  not  have  been  pi 

which  percentage  shall  be  assessed  and  collected  with  the  said  ta: 

t e usual  manner  of  assessing  and  collecting  such  taxes;  provid 
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,t  if  said  officers  of  any  such  corporation,  jomt-stock  company  or 
ociation  shall  intentionally  fail  to  comply  with  the  provisions  of  the 
for  fourth  section  of  this  act  for  one  year  the  comptroller  shall 
t fi,  fac{;  to  the  governor,  who,  if  he  shall  he  made  satisfied  that 
S f^ure  was  intentional,  ’shall  thereupon  direct  the  attorney- 
aeral  to  take  proceedings,  in  the  name  oi  the  people  of  this  State, 
declare  the  charter  or  privileges  of  said  corporation,  joint-stock 
noanv  or  association  forfeited,  and  at  an  end;  and  for  such  mten- 
3 failure  duly  found,  the  charter  and  privileges  of  every  such  cor- 
rition  companv  or  association  shall  cease,  end  and  he  deteimined. 

3 amended  hy  L.  1881,  Ch.  361,  p.  481.) 

'People  ex  rel.  Bid.  R.  R.  Co.  v.  Bd.  of  Assessors,  92  N.  Y.,  430  [1883] ; 
dming  27  Hun,  614  [1882] ; People  v.  Equitable  Trust  Co.  of  New 
,ndon°96  N.  Y.,  387  [1884] ; People  v.  Gold  and  Stock  Tel.  Co.,  98 
Y.,  67  [1885];  affirming  32  Hun,  491  [1884].) 

L 1880,  Ch.  542,  p.  763:  . , 

“S3  Everv  corporation,  joint-stock  company  or  association  what- 
er  now  or  "hereafter  incorporated  or  organized  under  any  law  ot 
s State  or  now  or  hereafter  incorporated  or  organized  by  or  under 
3 laws  of  any  other  State  or  country,  and  doing  business  m this 
ite  except  savings  banks  and  institutions  for  savings,  life  insurance 
inpanies,  banks  and  foreign  insurance  companies,  and  manufactur- 
er or  mining  corporations  carrying  on  manufacture  or  mining  ores 
thin  this  State,  which  exception  shall  not  be  taken  to  include  gas 
mpanies  or  trust  companies,  shall  be  subject  to  and  pay  a tax  as  a 
t upon  its  corporate  franchise  or  business,  into  the  treasury  of  the 
ate  annually,  to  be  computed  as  follows : If  the  dividend  or  dividends 
xde  or  declared  by  such  corporation,  joint-stock  company  or  associa- 
m during  any  year  ending  with  the  first  day  of  November,  amount 
six  or  more  than  six  per  centum  upon  the  par  value  of  its 
pital  stock,  then  the  tax  to  be  at  the  rate  of  one-quarter  mill  upon 
ie  capital  stock  for  each  one  per  centum  of  dividends  so  made  or 
clared  or  if  no  dividend  be  made  or  declared,  or  if  the  dividend  or 
vidends  made  or  declared  do  not  amount  to  six  per  centum  upon 
e par  value  of  said  capital  stock,  then  the  tax  to  be  at  ohe > rate  of 
ue  and  one-half  mills  upon  each  dollar  of  the  valuation  of  the  said 
■ pital  stock  made  in  accordance  with  the  provisions  of  the  first  section 
this  act;  and  in  case  any  such  corporation,  joint-stofck  company  o 
;sociation  shall  have  more  than  one  kind  of  capital  stock,  as,  for 
stance,  common  and  preferred  stock,  and  upon  one  o sai  so* 
dividend  or  dividends  amounting  to  six  or  more  than  six  per  centum 
ion  the  par  value  thereof  has  been  made  or  declared,  and  upon  the 
her  no  dividend  has  been  made  or  declared,  or  the  c ivic  en  01 
vidends  made  or  declared  thereon  amount  to  less  than  six  per  centum 
ion  the  par  value  thereof,  then  the  tax  shall  be  at  the  rate  of  one- 
larter  mill  for  each  one  per  centum  of  dividend  made  or  declared 
ion  the  capital  stock  upon  the  par  value  of  which  the  dividend  01 
vidends  made  or  declared  amount  to  six  or  more  than  six  per  centum, 
id  in  addition  thereto  tax  shall  be  charged  at  the  rate  of  one  and 
le-half  mills  upon  each  dollar  of  a valuation,  made  also  m accordance 
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centum.  (As  amended  by  L.  1885,  Ch.  359,  p.  60S.)  0Xmt  to  Slx  Pe 


(People  u Nat.  Fire  Ins.  Co.,  27  Hun,  188  [1882] ; reversing  6 
ow.  Pr.,  334  [1881]  ; People  ex  rel.  Westchester  Fire  Ins.  Co  t 
Davenport  91  N.  Y„  574  [1883] ; affirming  25  Hun,  630  [1881] ; Peopl, 
v_  Spring  Valley  Gold  Co.,  92  N.  Y„  383  [1883];  People  n.  N Y 

StoctT,  7 St  ?•’  92  N'  Y"  487  t1883^  PeoPle  - Gold  anc 
e . Co.,  98  N.  Y.,  67  [1885];  affirming  32  Hun,  491  [1884]). 

or  special  law  affecting  hotel  corporations  see  L.  1886,  Ch  592 
p.  828,  quoted  below  page  215. 

A corporation  organized  under  L.  1848,  Ch.  47,  authorizing  the 
formation  of  gas-light  companies,  and  engaged  in  the  manufacture 
T lZPn,  thereunder,  is  a manufacturing  corporation  within 

stahi  V T r § 3 6XCePted  from  ‘he  operation  of  that 

r 8S9!  ^aSSaU  gh*  Co-  u Cifcy  of  Brooklyn,  89  N.  Y.,  409 

[1882];  affirming  25  Hun,  567  [1881]). 

Division  of  a surplus  earned  before  1880, — held,  not  a dividend 
within  the  meaning  of  L.  1880,  Ch.  542,  § 3,  making  the  dividend  the 
measure  of  the  value  of  the  franchise  for  taxable  purposes  (People  v. 
any  ns.  Co.,  92  N.  Y.,  458  [1883];  affirming  29  Hun,  204  [1883]). 

It  seems,  that  the  division  of  a surplus  acquired  during  the  opera- 
tion of  the  statute,  may  be  treated  as  a dividend,  though  made  in  a 
year  subsequent  to  that  in  which  it  was  earned  (lb.). 

The  taxes  upon  corporations  imposed  by  L.  1880  Ch  542  as 
amended  by  L.  1881,  Ch.  361,  are  taxes  upon  franchises,  not  upon  prop- 
erty, and  the  fact  that  dividends,  a portion  of  which  is  derived  from 
securities  exempt  from  taxation,  furnish  the  basis  for  computing  the 
amount  of  the  tax,  does  not  invalidate  the  statute  (People  v.  Home  Ins. 
Co.,  92  N.  Y.,  328 j'1883] ; affirming  29  Hun,  204  [1883]). 

The  cases  on  the  distinction  between  franchise  and  property  taxes 
are  collated  in  the  opinion  (lb.-). 

In  taxing  corporations  under  L.  1880,  Ch.  542,  as  amended  by  L.  1881, 
Ch.  361,  it  is  not  necessary  to  deduct  the  amount  of  stock  which  the 
corporation  holds  in  United  States  bonds  from  the  total  amount  of  its 
capital  stock,  and  to  compute  the  tax  only  upon  dividends  derived 
from  the  remainder,  since  the  tax  is  upon  the  franchise,  and  not  upon 
the  property  (lb.). 

The  tax  upon  the  business  of  foreign  corporations  done  in  this  State 
is  a specific  tax,  and  hence  no  apportionment  or  appraisal  is  required. 
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The  statute  does  not  authorize  the  apportionment  of  the  tax  accord- 
ing to  the  amount  of  dividends  earned  in  this  State,  or  of  its  capital 
stock  employed  here  (People  u.  Equitable  Trust  Co.  of  New  London, 
96  N.  Y.,  387  [1884]). 

See  the  cases  of  the  Pembina  Mining  Co.  v.  Pennsylvania,  125  U. 
S.,  181  (1888);  and  W.  U.  Tel.  Co.  v.  Attorney-General,  Mass.,  Ib.  530 
(1888);  also  Leloup  v.  Port  of  Mobile,  127  U.  S.,  640  (1888). 

A corporation  organized  under  L.  1855,  Ch.  301,  extending  the 
operation  of  L.  1848,  Ch.  40,  for  the  purpose  of  collecting,  storing  and 
preserving  ice,  preparing  it  for  market,  etc.,  is  not  a manufacturing 
corporation  exempt  from  the  taxes  imposed  by  L.  1880,  Ch.  542,  § 3, 
as  amended  by  L.  1881,  Ch.  361  (People  v.  Knickerbocker  Ice  Co.,  99 
N.  Y.,  181  [1885] ; affirming  32  Hun,  475  [1884]). 

A corporation  organized  under  the  laws  of  another  State,  where  it 
was  engaged  in  mining  and  refining,  shipped  its  bullion  for  refining 
to  the  United  States  assay  office  in  this  State.  It  maintained  an  office 
in  the  city  of  New  York  solely  for  meetings  of  directors,  payment  of 
dividends  and  correspondence  with  its  superintendents  at  the  mines 
and  refineries.  Held , that  it  was  a foreign  corporation  doing  business 
in  this  State,  and  subject  to  tax  as  such;  and  that  it  could  not  claim 
exemption  from  taxation  under  L.  1880,  Ch.  542,  as  amended  by  L. 
1881,  Ch.  361,  as  a manufacturing  company  carrying  on  manufacture 
within  this  State  (People  v.  Horn  Silver  Mining  Co.,  105  N.  Y.,  76 
[1887];  affirming  38  Hun,  276  [1885]). 

L.  1880,  Ch.  542,  p.  763: 

§ 4.  It  shall  be  the  duty  of  the  treasurer  or  other  officer  having 
charge  of  any  corporation,  joint-stock  company  or  association,  upon 
which  a tax  is  imposed  by  either  of  the  preceding  sections  of  this  act, 
to  transmit  the  amount  of  said  tax  to  the  treasury  of  the  state  within 
fifteen  days  after  the  first  day  of  January  in  each  and  every  year.” 
(As  amended  by  L.  1881,  Ch.  361,  p.  481.) 

(People  v.  Spring  Valley  Gold  Co.,  92  N.  Y.,  383  [1883] ; People  v. 
Gold  and  Stock  Tel.  Co.,  98  N.  Y.,  67  [1885] ; affirming  32  Hun,  491 
[1884].) 

“ § 5.  Hereafter  it  shall  be  the  duty  of  the  president,  secretary  or 
other  proper  officer  of  every  insurance  company,  and  every  associa- 
tion organized  or  incorporated  by  or  under  any  law  of  this  state  and 
of  every  person  or  partnership  doing  an  insurance  business  in  this 
state  (except  life  insurance  companies,  and  purely  mutual  beneficial 
associations,  whose  fund  for  the  benefit  of  members,  their  families  or 
heirs,  is  made  up  entirely  of  contributions  of  their  members,  and  the 
accumulated  interest  thereon),  to  make  report  in  writing  to  the  comp- 
troller annually  upon  the  first  day  of  August  in  each  year,  after  the 
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first  day  of  August,  eighteen  hundred  and  eighty-one,  setting  forth 
the  entire  amount  af  premiums  received  on  business  done  in  this  state 
by  such  company  or  association,  person  or  partnership  during  the 
year  ending  with  the  preceding  thirtieth  day  of  June,  whether  the 
said  premiums  were  in  money  or  in  the  form  of -notes,  credits  or  any 
other  substitute  for  money,  and  every  such  company,  association, 
person  or  partnership  shall  pay  into  the  state  treasury,  at  the  date 
aforesaid,  a tax,  as  a tax  on  its  corporate  franchise  or  business,  at  the 
rate  of  eight-tenths  of  one  per  centum  upon  the  gross  amount  of  said 
premiums.  And  every  company  or  association  organized  under  the  laws 
of  any  other  State  or  county,  and  every  person  or  partnership  doing  an 
insurance  business  in  this  State,  except  as  aforesaid,  shall  pay  into  the 
treasury  on  the  first  day  of  August  in  each  year  a tax  at  the  rate  of  eight- 
tenths  of  one  per  centum  on  their  gross  premiums  received  by  them 
on  business  transacted  in  this  State  during  the  year  ending  with  the 
preceding  thirtieth  day  of  June,  whether  the  said  premiums  were  in 
money  or  in  the  form  of  notes,  credits,  or  any  other  substitute  for 
money.  And  every  such  company,  association,  person,  partnership, 
or  the  agents  and  officers  thereof  in  this  State,  shall  make  report  in 
writing  to  the  comptroller  annually  upon  the  first  day  of  August  in 
each  year,  setting  forth  the  entire  amount  of  premiums  received 
during  the  period  aforesaid.  Provided,  that  the  reports  above  required 
shall  be  made  under  oath  or  affirmation,  and  that  it  shall  be  the  duty 
of  the  comptroller  of  the  State  to  add  ten  percentum  to  the  account  of 
any  company,  association,  person  or  partnership,  which  shall  neglect 
or  refuse  for  a period  of  thirty  days  to  make  the  said  report,  or  to 
pay  into  the  State  treasury  the  tax  imposed  by  this  section.  And 
it  shall  also  be  the  duty  of  the  president,  secretary,  or  other  proper 
officer  of  each  and  every  insurance  company,  association,  partnership, 
and  of  every  person  liable  to  be  taxed  under  this  section,  to  make  a 
report  in  writing  to  the  comptroller  on  the  first  day  of  August, 
eighteen  hundred  and  eighty-one,  under  oath  or  affirmation,  of  the 
entire  amount  of  premiums  received  on  business  done  in  this  State 
during  the  six  months  ending  with  the  preceding  thirtieth  day  of 
June,  and  to  pay  a tax  at  the  rate  of  eight-tenths  of  one  per  centum 
thereon.  And  it  shall  be  the  duty  of  the  comptroller  of  the  State  to 
add  ten  per  centum  to  the  account  of  any  company,  association,  per- 
son or  partnership,  which  shall  neglect  or  refuse  for  a period  of  thirty 
days  to  make  the  said  report,  or  to  pay  into  the  State  treasury  the  tax 
imposed.”  (As  amended  by  L.  1881,  Ch.  361,  p.  481;  and  see  L.  1886, 
Ch.  679,  below.) 

The  words  “premiums  received  on  business  done  in  this  State” 
mean  premiums  received  on  property  situated  within  this  State 
(People  v.  Nat.  Fire  Ins.  Co.,  27  Hun,  188  [1882] ; reversing  61  How. 
Pr.,  334  [1881] ; see,  also,  People  v.  Home  Ins.  Co.,  92  N.  Y.,  328  [1883] ; 
affirming  29  Hun,  204  [1883]). 

“ § 6.  In  addition  to  the  taxes  above  provided  for,  every  corporation 
formed  for  railroad,  canal,  steamboat,  ferry,  express,  navigation  or 
transportation  purposes,  and  every  elevated  railway  company,  and 
every  other  corporation,  joint-stock  company  or  association  now  or 
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hereafter  incorporated  or  organized  by  or  under  any  law  of  this  State, 
or  now  or  hereafter  incorporated  or  organized  by  or  under  the  laws  of 
any  other  state  or  country  and  doing  business  in  this  State,  and 
owning,  operating  or  leasing  to  or  from  another  corporation,  joint- 
stock  company  or  association,  and  railroad,  canal,  steamboat,  ferry, 
express,  navigation,  pipe  line  or  tranportation  route  or  line,  or  elevated 
railway,  or  other  device  for  the  transportation  of  freight  or  passengers, 
or  in  any  way  engaged  in  the  business  of  transporting  freights  or 
passengers,  and  every  telegraph  company  or  telephone  company 
incorporated  under  the  laws  of  this  or  any  other  State,  and  doing 
business  in  this  State,  and  every  express  company  or  association, 
palace-car  or  sleeping-car  company  or  association  incorporated  or 
unincorporated,  doing  business  in  this  State,  shall  pay  to  the  State 
treasurer,  for  the  use  of  the  State,  as  a tax,  upon  its  corporate  fran- 
chise or  business  of  this  State,  a tax,  at  the  rate  of  five- tenths  of  one 
per  centum  upon  the  gross  earnings  in  this  State  of  said  corporation 
or  company  or  association,  for  tolls,  transportation,  telegraph,  tele- 
phone or  express  business  transacted  in  this  State.”  (As  amended  by 
L.  1881,  Ch.  361,  p.  481.) 

(People  v.  Nat.  Fire  Ins.  Co.,  27  Hun,  188  [1882] ; reversing  61  How. 
Pr.,  334  [1881].) 

See  the  case  of  Ratterman  v.  W.  U.  Tel.  Co.,  127  U.  S.  Rep., 
411  (1888), 

“ § 7.  The  tax  imposed  under  section  six  of  this  act  shall,  after  the 
first  day  of  August,  eighteen  hundred  and  eighty  one,  be  paid  annually 
on  the  first  day  of  August  of  each  year.  It  shall  be  the  duty  of  the 
president,  secretary  or  other  proper  officer  of  the  corporations,  joint- 
stock  companies  or  associations  referred  to  in  section  six  of  this  act 
to  transmit  to  the  comptroller,  on  the  first  day  of  August  in  each  year, 
a statement  under  oath  or  affirmation  of  the  amount  of  the  gross 
earnings  of  the  said  associations,  corporations  or  joint-stock  companies 
derived  from  all  sources  during  the  year  ending  with  the  preceding 
thirtieth  day  of  June,  together  with  the  amount  of  tax  imposed  thereon 
by  section  six.  And  it  shall  also  be  the  duty  of  the  president,  secre- 
tary or  other  proper  officer  of  the  corporations,  joint  stock  companies 
or  associations  referred  to  in  section  six  of  this  act,  to  transmit  to  the 
comptroller  on  the  first  day  of  August,  eighteen  hundred  and  eighty- 
one,  a statement  under  oath  or  affirmation  of  the  amount  of  the  gross 
earnings  of  the  said  associations,  corporations  or  joint  stock  companies 
derived  from  all  sources  during  the  six  months  ending  with  the 
thirtieth  day  of  June,  eighteen  hundred  and  eighty-one,  together  with 
the  tax  imposed  thereon  by  section  six  of  this  act.  And  if  any  such 
corporation,  joint-stock  company  or  association  shall  neglect  or  refuse, 
for  a period  of  thirty  days  after  any  tax  imposed  by  sections  six  or 
seven  of  this  act  becomes  due,  to  make  returns  or  to  pay  the  same, 
the  amount  thereof,  with  the  addition  of  ten  per  centum  thereto,  shall 
be  collected  for  the  use  of  the  State  as  other  taxes  are  recoverable  by 
law  from  such  corporation,  Joint-stock  company  or  association.”  (As 
amended  by  L.  1881,  Ch.  361,  p.  481.) 

27 
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(People  v.  Nat.  Eire  Ins.  Co.,  27  Hun,  188  [18821;  reversing  61 
How.  Pr.,  334  [1881].) 

This  section  refers  to  the  proceedings  provided  for  by  L.  1857,  Ch. 
456,  § 6.  See  above,  page  105. 

“§  8.  The  corporations,  joint-stock  companies  and  associations 
mentioned  in  this  act  as  taxable  shall  hereafter  be  exempt  from  assess- 
ment and  taxation  for  State  purposes,  except  upon  their  real  estate, 
and  as  herein  provided;  but  they  shall  in  all  other  respects  be  liable 
to  assessment  and  taxation  as  heretofore.”  (As  amended  by  L.  1881 
Ch.  361,  p.  481.)  * \ 

(People  ex  rel.  Westchester  E.  I.  C.  v.  Davenport,  91  N.  Y.,  574 
[1883];  25  Hup,  630  [1881];  People  ex  rel.  Twenty-third  Street  E. 
E.  Co.  u Com’rs  of  Taxes,  91  N.  Y.,  593  [1883] ; People  v.  Eire  Assn, 
of  Phila.,  92  N.  Y.,  311  [1883];  affirming  29  Hun,  205  [1883];  People 
n.  Spring  Valley  Gold  Co.,  92  N.  Y.,  383  [1883];  People  u 'Equitable 
Trust  Co.,  96  N.  Y.,  387  [1884] ; People  v.  Gold  and  Stock  Tel.  Co.,  98 
N.  Y.,  67  [1885];  affirming  32  Hun,  491  [1884].) 

The  words  “ for  State  purposes  ” in  section  8 above,  were  added  by 
the  amendment  of  1881.  Eor  the  construction  of  this  section  as  it 
stood  originally,  see  People  ex  rel.  Westchester  E.  I.  Co.  v.  Davenport, 
91  N.  Y.,  574  (1883);  and  People  ex  rel.  Twenty-third  Street  E.  E.  Co. 
v.  Com’rs  of  Taxes,  91  N.  Y.  593  (1883);  People  ex  rel.  Bkl.  E.  E.  Co. 
u B’d  Assessors,  92  N.  Y.,  430  (1883);  affirming  27  Hun,  614  (1882). 

The  act  of  1881,  Ch.  361,  amending  L.  1880,  Ch.  542,  § 8,  by 
expiessly  restricting  the  exemptions  to  taxes  for  State  purposes  is  to 
be  regarded,  in  connection  with  L.  1881,  Ch.  332,  confirming  the  taxes  ! 
levied  in  1880  on  corporations  in  the  city  of  New  York,  as  declaratory 
of  the  intention  of  the  Legislature  in  the  earlier  act.  The  exemptions, 
therefore,  of  the  act  of  1880,  are  not  to  be  taken  to  include  taxes  for 
local  municipal  purposes  (People  ex  rel.  Westchester  Fire  Ins.  Co.  v.  { 
Davenport,  91  N.  Y.,  574  [1883];  affirming  25  Hun,  630  [1881]). 

L.  1880,  Ch.  542,  p.  763: 

tc  § 9.  The  taxes  imposed  by  this  act,  and  the  revenue  derived  there- 
from, shall  be  applicable  to  the  payment  of  the  ordinary  and  current 
expenses  of  the  State,  and  if  any  corporation,  joint-stock  company, 
person,  partnership  or  association  shall  neglect  or  refuse  to  pav  any 
tax  by  this  act  required  to  be  paid,  the  same  may  be  sued  for  in  the 
name  of  the  people  of  the  State,  and  recovered  in  any  court  of  compe- 
tent  jurisdiction,  in  an  action  to  be  brought  by  the  attorney-general 
at  the  instance  of  the  comptroller.”  (As  amended  by  L.  1881  Ch  361 
p.  481.) 

(People  v.  Home  Ins.  Co.,  92  N.  Y.,  328  [1883] ; affirming  29  Hun, 
204  [1883];  People  v.  Equitable,  Trust  Co.,  96  N.  Y.,  387  [1884].) 
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The  direction  in  § 9,  Ch.  542,  L.  1880,  that  the  taxes  imposed  by  the 
act  “shall  be  applicable  to  the  payment  of  the  ordinary  and  current 
expenses  of  the  State,”  is  a sufficient  designation  of  the  object  to  which 
the  tax  is  to  be  applied  to  satisfy  the  requirements  of  section  20  of 
Art.  3 of  the  Constitution  (People  v.  Nat.  Fire  Ins.  Co.,  27  Hun,  188 
[1882] ; reversing  G1  How.  Pr.,  334  [1881] ; and  see  People  v.  Home 
Ins.  Co.,  92  N.  Y.,  328  [1883] ; affirming  29  Hun,  204  [1883]). 

In  an  action  against  a corporation  for  a failure  to  comply  with  the 
requirements  of  L.  1881,  Ch.  361,  in  not  paying  a tax  assessed  there- 
under,— held,  that  no  interest  should  be  allowed  as  damages,  since 
the  statute  prescribes  the  penalty  and  no  other  may  be  collected 
(People  v.  Gold  & Stock  Tel.  Co.,  98  N.  Y.,  67  [1885];  modifying  on 
this  point  the  judgment  in  32  Hun,  491  [1884]). 

The  mode  provided  for  the  collection  of  these  taxes  seems  to  be  an 
action  by  the  people,  and  this  section  is  the  one  referred  to  in  L.  1882, 
Ch.  353,  § 13,  providing  for  the  assessment  and  collection  of  the 
expenses  of  the  railroad  commissioners  (People  ex  rel.  N.  Y.,  O.  & W. 
Ry.  Co.  u.  Chapin,  3 N.  Y.  State  Rep.,  728  [1886]). 

This  section  does  not  provide  for  any  other  remedy  except  an  action 
by  the  people  (Central  Trust  Company  v.  The  N.  Y.  City  & N.  R.  R. 
Co.,  47  Hun,  587  [1888]). 

“ § 10.  All  obligations,  liabilities  and  taxes  heretofore  incurred  or 
imposed  under  said  act,  chapter  five  hundred  and  forty-two  of  laws  of 
eighteen  hundred  and  eighty,  are  saved,  and  shall  be  enforced  as  if 
the  said  act  had  not  been  hereby  amended.”  (Added  by  L.  1881,  Ch. 
361,  p.  481.) 

“ § 11.  The  amount  of  capital  stock  which  shall  be  the  basis  for  tax 
under  the  provisions  of  section  three  of  this  act,  in  the  case  of  every 
corporation,  joint-stock  company  and  association  liable  to  taxation 
thereunder,  shall  be  the  amount  of  capital  stock  employed  within  this 
State.  In  making  to  the  comptroller  the  report  in  writing  or  certifi- 
cate of  estimate  and  appraisal  of  the  capital  stock  of  such  corporation, 
joint-stock  company  or  association  provided  for  by  the  first  section  of 
this  act,  it  shall  be  the  duty  of  the  president  or  treasurer  thereof,  as 
the  case  may  be,  to  state  specifically  the  amount  of  capital  stock 
employed  within  this  State,  of  such  corporation,  joint-stock  company 
or  association.  Whenever  the  comptroller  is  dissatisfied  with  such 
report  or  certificate  of  estimate  and  appraisal,  as  the  case  may  be,  of 
any  corporation,  joint-stock  company  or  association  whose  capital  is 
only  partially  employed  within  this  State,  he  is  authorized  and  empow- 
ered to  ascertain,  fix  and  determine  the  amount  of  capital  employed 
within  this  State,  and  to  settle  an  account  for  the  taxes  and  penalties 
due  the  State  thereon.”  (Added  by  L.  1885,  Ch.  501,  p.  858.) 

Under  L.  1882,  Ch.  151,  the  Comptroller’s  estimate  is  conclusive, 
unless  appeal  be  takep  to  the  tribunal  created  by  act  (People  v. 
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Gold  and  Stock  Tel.  Co.,  98  N.  Y.,  80  [18851 ; affirming  32  Hun, 
491  [1884]). 

“ § 12.  Whenever  any  corporation,  joint-stock  company  or  associa- 
tion liable  to  make  reports  or  certificates  of  estimate  and  appraisal  to  " 
the  comptroller,  under  any  of  the  provisions  of  this  act,  shall  neglect 
or  refuse  to  make  such  report  or  reports  within  the  time  prescribed 
by  this  act,  or  shall  make  such  report  or  certificate  as  shall  be  unsatis- 
factory to  the  comptroller,  the  comptroller  is  authorized  to  examine, 
or  cause  to  be  examined,  the  books  and  records  of  any  such  corpora- 
tion, joint-stock  company  or  association,  and  to  fix  and  determine  the 
amount  of  tax  and  penalty  due  in  pursuance  of  the  provisions  of  this 
act,  either  from  the  said  books  and  records,  or  from  any  other  data 
in  his  possession  which  shall  be  satisfactory  to  him,  and  to  settle 
an  account  for  said  tax  and  penalty,  together  with  the  expenses  of 
such  examination,  against  said  corporation,  joint-stock  company  or 
association.  (Added  by  L.  1885,  Ch.  501,  p.,858.) 

§ 13.  Whenever  the  comptroller  shall  deem  it  necessary  or  impor- 
tant to  examine  any  person  as  a witness  upon  any  subject  or  matter 
relating  to  the  amount  of  capital  stock  of  such  corporation,  or  to 
use,  examine  or  inspect  any  book,  account,  voucher  or  document  in 
possession  of  any  officer  of  such  corporation,  or  other  person,  or  under 
his  control,  relating  to  such  capital  stock  and  tax,  he  shall  have  the 
power  to  issue  a subpoena  in  proper  form,  commanding  such  person 
or  officer  to  appear  before  him  or  some  person  designated  as  com-  , 
missioner  by  him  by  an  appointment  in  writing,  filed  in  the  office  of 
such  comptroller,  at  a time  and  at  the  place  where  the  principal  office 
of  such  corporation  is  situated  within  this  State  in  such  subpoena 
specified,  to  be  examined  as  a witness,  and  such  subpoena  may  con- 
tain a clause  requiring  such  person  or  officer  to  produce  on  such 
examination  all  books,  papers  and  documents  in  his  possession  or 
under  his  control,  relating  to  the  capital  stock  of  such  corporation 
and  the  amount  thereof  employed  within  this  State.  Such  subpoena 
shall  be  served  upon  the  person  named  by  showing  him  the  original 
subpoena  and  delivering  to  and  leaving  with  him  at  the  same  time  a 
copy  thereof.  The  comptroller  or  the  commissioner  so  designated  by 
him  as  aforesaid  may  administer  oaths  to  such  persons  as  he  may 
desire  to  examine,  so  brought  before  him  by  subpoena  or  otherwise, 
and  examine  them  on  oath  in  relation  to  any  matter  which  may  in  i 
anywise  be  material  in  determining  the  amount  of  the  tax  to  be  paid  \ 
by  any  such  corporation,  joint-stock  company  or  association  as  afore- 
said. Whenever  any  person  duly  subpoenaed  to  appear  and  give  ; 
evidence  as  aforesaid,  or  to  produce  any  books  and  papers  as  herein- 
before provided,  shall  neglect  or  refuse  to  appear  or  to  produce  such 
books  and  papers  according  to  the  exigency  of  such  subpoena,  or  shall 
refuse  to  testify  before  said  comptroller  or  the  commissioner  so 
designated  by  him,  or  to  answer  any  proper  and  pertinent  question, 
he  shall  be  deemed  in  contempt,  and  thereupon  any  justice  of  the 
supreme  court  of  the  judicial  district  within  which  the  princi- 
pal office  of  such  corporation  within  this  State  is  situated  shall, 
upon  the  motion  of  the  comptroller,  based  upon  affidavit  showing 
the  commission  of  the  offense,  either,  first,  make  an  order  requir- 
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ing  the  accused  to  show  cause  before  him,  at  a time  and  place 
specified  therein,  why  the  accused  should  not  be  punished  for  the 
alleged  offense;  or,  second,  issue  a warrant  of  attachment  directed 
to  the  sheriff  of  a particular  county,  or  generally  directed  to  the 
sheriff  of  any  county  where  the  man  may  be  found,  commanding 
him  tojbring  him  before  said  justice  either  forthwith  or  at  a time  and 
place  therein  specified,  to  answer  for  the  alleged  offence.  On  the 
return  of  said  attachment  and  the  production  of  the  body  of  the 
defendant  therein,  the  said  justice  shall  have  jurisdiction  in  the  matter, 
and  the  person  charged  may  purge  himself  of  the  contempt  in  the 
same  way,  and  the  same  proceedings  shall  be  had,  and  the  same 
penalties  may  be  imposed  and  the  same  punishments  inflicted  as  in 
the  case  of  a witness  subpoenaed  to  appear  and  give  evidence  as  is 
prescribed  in  title  three,  chapter  seventeen  of  the  Code  of  Civil  Pro- 
cedure, in  proceedings  to  punish  a contemj^t  of  court  other  than  a 
criminal  contempt.  (Added  by  L.  1885,  Ch.  501,  p.  858.) 

“§  14.  The  comptroller  is  hereby  authorized  and  directed,  upon 
application  to  him,  made  by  any  corporation,  joint-stock  company  or 
association,  to  make,  settle  and  adjust  all  accounts  against  such  corpo- 
ration, joint-stock  company  or  association,  for  all  taxes  and  penalties 
arising  under  the  third  section  of  this  act  since  the  twelfth  day  of 
May,  A.  D.  eighteen  hundred  and  eighty-two,  by  taking  as  a basis  for 
taxation  the  capital  employed  within  the  State  by  such  corporation, 
joint-stock  company  or  association.  Provided,  however,  that  such 
corporation,  joint-stock  company  or  association  shall  not  be  entitled 
to  the  benefit  of  a settlement  upon  such  basis  unless  it  shall  have 
secured  such  adjustment  and  paid  into  the  treasury  the  full  amount 
of  the  taxes  so  settled  before  the  first  day  of  August,  eighteen  hun- 
dred and  eighty-five,  nor  shall  this  section  apply  to  the  case  of  any  tax 
for  which  suit  shall  have  been  heretofore  brought  by  the  attorney- 
general,  in  which  suit  the  trial  has  been  commenced,  or  in  which 
judgment  shall  have  been  entered  heretofore  for  the  people  for  the 
amount  of  said  tax.  Any  corporation,  joint-stock  company  or  associa- 
tion whose  capital  has  heretofore  been  only  partially  employed  within 
this  State,  and  which  is  now  liable  for  taxes  arising  under  the  third 
section  of  this  act  since  the  twelfth  day  of  May,  A.  D.  eighteen  hun- 
dred and  eighty-two,  and  which  are  still  due  and  unpaid,  may,  at  any 
time  prior  to  the  first  day  of  August,  eighteen  hundred  and  eighty- 
five,  pay  to  the  state  treasurer,  for  the  use  of  the  State,  in  full  dis- 
charge of  the  same,  such  sum  of  money  as  shall  be  fixed  by  the 
comptroller  as  the  tax  due  for  the  said  period  by  the  said  corporation, 
joint-stock  company  or  association,  upon  the  basis  of  the  capital 
employed  within  the  State.  Provided,  that  this  section  shall  not  apply 
to  the  case  of  any  tax  for  which  suit  may  have  heretofore  been  brought 
by  the  attorney-general,  and  for  which  judgment  shall  have  been 
entered  therein,  or  if  in  such  suit  trial  has  been  commenced.  (Added 
by  L.  1885,  Ch.  501,  p.  858.) 

“§  15.  All  accounts  hereafter  settled  by  the  comptroller  agreeably 
to  the  provisions  of  this  act  shall  bear  interest  from  a date  thirty  days 
after  the  sending  of  notice  of  settlement,  hereinafter  provided  for, 
until  full  payment  thereof  shall  be  made.  (Added  by  L.  1885,  Ch. 
501,  p.  858.) 
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“§  16.  It  shall  be  the  duty  of  the  comptroller  after  making*  with 
any  partnership,  corporation,  joint-stock  company  or  association, 
liable  to  taxation  under  any  of  the  provisions  of  this  act,  the  settle- 
ment of  such  taxes,  to  forthwith  send  notice  hereof,  in  writing,  to  such 
person,  partnership,  corporation,  joint-stock  company  or  association, 
which  notice  may  be  sent  by  mail  to  the  post-office  address  of  such 
corporation,  joint-stock  company  or  association.  (Added  by  L.  1885, 
Ch.  501,  p.  858.) 

“§  17.  No  writ  of  certiorari  to  review  the  determination  and  settle- 
ment of  the  comptroller  as  to  the  amount  of  capital  used  within  the 
State  by  any  corporation,  joint-stock  comj)any  or  association,  and  as  to 
the  tax  and  penalty  to  be  paid  thereon,  shall  be  granted,  except 
application  therefor  be  made  within  thirty  days  after  service  upon 
such  corporation,  joint-stock  company  or  association  by  the  comptroller 
of  notice  of  such  settlement.  Nor  shall  any  such  writ  be  granted 
except  the  papers  upon  which  motion  therefor  is  to  be  made,  including 
notice  of  motion,  shall  have  been  served  upon  the  comptroller  at  least 
eight  days  before  such  motion,  nor  unless  the  corporation,  joint-stock 
company  or  association  applying  for  such  writ  shall,  before  making 
such  motion,  have  deposited  with  the  State  treasurer  the  full  amount 
of  taxes,  penalties  and  charges  so  settled  and  adjusted  by  the  comp- 
troller, and  filed  with  him  an  undertaking  in  such  amount  and  with 
such  sufficient  sureties  as  shall  be  approved  by  one  of  the  justices  of 
the  supreme  court  of  this  State,  to  the  effect  that  if  said  writ  be 
vacated  and  the  determination  of  the  comptroller  sustained,  the  appli- 
cant for  the  writ  will  make  payment  of  all  costs  and  charges  which 
may  accrue  against  such  applicant  in  the  prosecution  of  such  writ, 
including  costs  on  all  appeals.  (Added  by  L.  1885,  Ch.  501,  p.  858.) 

“ § 18.  After  the  expiration  of  thirty  days  from  the  service  by  the 
comptroller  of  notice  of  the  settlement  aforesaid,  if  no  proceedings 
shall  have  been  taken  to  review  the  same,  as  provided  by  this  act,  or 
if  the  deposit  with  the  State  treasurer  of  the  amount  of  the  said  settle- 
ment, together  with  the  undertaking,  as  provided  for  by  this  act,  shall 
not  then  have  been  made,  it  shall  be  lawful  for  the  comptroller  to 
issue  his  warrant  or  warrants  under  his  hand  and  seal  of  office  directed 
to  the  sheriff  of  any  county  in  the  State,  commanding  him  to  levy 
upon  and  sell  the  goods  and  chattels,  lands  and  tenements  of  the  said 
corporation,  joint-stock  company  or  association  found  within  the 
said  county,  for  the  payment  of  the  amount  of  said  settlement, 
together  with  interest  thereon  and  costs  of  executing  such  warrant, 
and  to  return  the  said  warrant  to  the  comptroller,  and  pay  to  the 
State  treasurer  the  money  which  shall  be  collected  by  virtue  thereof, 
by  a certain  time  therein  to  be  specified,  not  less  than  sixty  days  from 
the  date  of  such  warrant.  Such  warrant  shall  be  a lien  upon  and 
shall  bind  the  personal  estate  of  the  person,  partnership,  corporation, 
joint-stock  company  or  association  against  whom  it  shall  be  issued, 
from  the  time  an  actual  levy  shall  be  made  by  virtue  thereof,  and  the 
sheriff  to  whom  such  warrant  shall  be  directed  shall  proceed  upon 
the  same  in  all  respects  with  the  like  effect  and  in  the  same  manner 
as  prescribed  by  law  in  respect  to  executions  issued  against  property 
upon  judgments  rendered  by  a court  of  record,  and  shall  be  entitled 
to  the  same  fees  and  costs  for  his  services  in  executing  the  same. 
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to  be  collected  in  tbe  same  manner.  (Added  by  L.  1885,  Ch.  501, 
p.  558.) 

“ 8 19.  This  act  shall  take  effect  immediately.”  (Added  by  L.  1885, 
Ch.  501,  p.  558.) 

L.  1881,  Ch.  332,  p.  454,  should  be  consulted  in  connection  with  the 
taxation  of  corporations  in  the  city  of  New  York  for  1880.  See,  also. 
People  ex  rel.  Eastern  Tr.  Co.  v.  Comrs.  of  Taxes,  26  Hun,  446  (1882). 

L.  1886,  Ch.  266,  p.  442: 

“ § 1.  For  the  better  enforcement  of  chapter  live  hundred  and 
forty-two,  of  the  laws  of  eighteen  hundred  and  eighty  and  the  acts 
amendatory  thereof,  it  shall  be  lawful  for  any.  person  having  knowl- 
edge of  the  evasion  of  taxation  under  said  acts  by  any  association, 
corporation  or  joint-stock  company  liable  to  taxation  thereunder,  to 
report  such  fact  to  the  Comptroller,  together  with  such  information 
as  may  be  in  his  possession  as  may  lead  to  the  recovery  of  such  taxes 
from  said  association,  corporation  or  joint-stock  company;  and  when- 
ever in  the  opinion  of  the  Attorney-General  or  Comptroller  the  interests 
of  the  State  require  it,  either  of  them  is  hereby  authorized  to  employ 
such  person  so  reporting  such  evasion  to  assist  in  the  collection  and 
preparation  of  evidence  and  in  the  prosecution  and  trial  of  suits  for 
such  taxes;  and  so  much  of  the  sum  collected  from  such  delinquent 
association,  corporation  or  joint-stock  company,  by  reason  of  such 
report  or  such  services,  as  shall  have  been  agreed  upon  by  such  person 
and  the  Attorney-General  or  Comptroller  as  a compensation  therefor 
shall  be  paid  to  such  person,  provided  that  the  sum  so  paid  shall  not 
exceed  ten  per  centum  of  the  amount  so  collected;  and  provide^ 
further,  that  nothing  whatever  shall  be  paid  to  such  person  for  such 
purpose  unless  there  shall  be  a recovery  of  taxes  from  such  delin- 
quent association,  corporation  or  joint-stock  company  by  reason  of 
such  report  or  such  services.” 

L.  1886,  Ch.  592,  p.  828,  amending  L.  1874,  Ch.  143,  by  adding  a 
section  thereto: 

“ § 18.  If  it  shall  appear  from  the  report  of  the  officers  of  any  cor- 
poration formed  under  this  act  made  under  the  provisions  of  chapter 
five  hundred  and  forty-two  of  the  laws  of  eighteen  hundred  and 
eighty,  entitled  ‘An  act  to  provide  for  raising  taxes  for  the  use  of  the 
State  upon  certain  corporations,  joint-stock  companies  and  associa- 
tions,’ and  the  acts  amendatory  thereof,  that  any  such  corporation 
has  not  earned,  made  or  declared  a dividend  or  dividends  during  the 
year  ending  with  the  first  day  of  November  next  preceding  such 
report,  or  if  the  dividend  or  dividends  earned  made  or  declared 
therein  do  not  amount  to  six  per  centum  upon  the  par  value  of  its 
capital  stock,  then  the  tax  to  be  paid  by  such  corporation  into  the 
treasury  of  the  State  under  such  acts  shall  be  at  the  rate  of  one  and 
one-half  mills  upon  each  dollar  of  the  excess  of  the  valuation  of  the 
capital  stock  thereof,  made  in  accordance  with  the  provisions  of  the 
said  acts  over  the  assessed  valuation  of  the  real  estate  held  by  and 
assessed  to  such  corporation  in  any  such  year.” 

Note. — L.  1880,  Ch.  534,  p.  754,  providing  for  the  State  taxation  of 
life  insurance  companies  was  repealed  by  L.  1887,  Ch.  699,  p.  907 ; see, 
also,  L.  1887,  Ch.  700,  p.  907. 
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(2.) 

Fire  and  Marine  Insurance  Companies. 

L.  1886,  Ch.  679,  p.  967: 

“ § 1.  Every  fire  or  marine  insurance  company,  incorporated  or 
organized  under  the  laws  of  this  State,  or  incorporated  or  organized 
under  the  laws  of  any  foreign  country,  and  doing  business  in  this 
State,  shall,  annually,  on  or  before  the  first  day  of  August,  pay  to  the 
Treasurer  of  the  State,  as  a tax  on  its  corporate  franchise  or  business 
in  this  State,  a sum  equal  to  one-half  of  one  per  centum  upon  the  gross 
amount  of  premiums  received  by  such  company  during  the  year  ending 
the  preceding  thirtieth  day  of  June,  on  business  done  in  this  State  by 
such  company,  whether  the  said  premiums  were  in  money  or  in  the 
form  of  notes,  credit  or  any  other  substitute  for  money. 

“ § 2.  Every  such  insurance  company  shall,  annually,  on  or  before 
the  first  day  of  August,  make  a return  to  the  Comptroller  of  the  State, 
signed  and  sworn  to  by  its  president  and  secretary  or  manager,  giving 
the  total  amount  of  premiums  received  by  such  company  during  the 
year  ending  the  preceding  thirtieth  day  of  June,  on  business  done  in 
this  State  by  such  company,  whether  the  said  premiums  were  in  money 
or  in  the  form  of  notes,  credits  or  any  other  substitute  for  money. 

“ § 8.  If  any  officer  of  any  insurance  company  required  by  the  pre- 
ceding section  to  make  and  execute  a return,  shall  refuse  or  willfully 
neglect  to  make  and  execute  the  same,  such  officer  shall  be  guilty  of 
a misdemeanor,  and  any  such  officer  who  in  such  return  shall  make  a 
willful  false  statement,  shall  be  subject  to  the  pains  and  penalties  of 
perjury.  All  taxes  unpaid  when  due  by  such  company  under  this  act, 
may  be  collected  by  actions  brought  in  the  supreme  court  in  the  name 
of  the  people  of  the  State,  by  the  Attorney-General  at  the  instance  of 
the  Comptroller,  and  in  such  action  the  court  may  issue  an  injunction 
restraining  the  further  prosecution  of  the  business  of  the  corporation 
named  therein  until  such  tax  due  and  unpaid,  together  with  interest 
and  the  costs  of  the  action,  are  paid,  and  until  the  return  required  by 
this  act  is  made. 

“ § 4.  The  lands  and  real  estate  of  such  insurance  companies  shall 
continue  to  be  assessed  and  taxed  where  situated  for  State,  city,  town, 
county,  village,  school  or  other  local  purposes;  but  the  personal 
property,  franchise  and  business  of  all  insurance  companies  incor- 
porated under  the  laws  of  this  State,  or  any  other  State  or  country 
and  doing  business  in  this  State,  and  the  shares  of  stock  of  said  com- 
panies shall  hereafter  be  exempt  from  all  assessment  or  taxation 
except  as  in  this  act  prescribed;  provided  that  this  section  shall  not 
affect  the  fire  department  tax  of  two  per  cent  now  required  to 
be  paid.” 

The  effect  of  this  statute  is  to  withdraw  fire  and  marine  insurance 
companies,  both  foreign  and  domestic,  from  the  operation  of  L.  1880, 
Ch.  542,  and  the  acts  amendatory  thereof. 
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(3.) 

Trust  Companies. 

L.  1882,  Ch.  409,  p,  581: 

“An  Act  to  revise  the  statutes  of  this  State  relating  to  banks,  bank- 
ing and  trust  companies/’ 

********** 

“§  324.  Every  trust  company  now,  or  hereafter  incorporated  or 
organized  under  the  laws  of  this  State,  or  now  or  hereafter  incor- 
porated or  organized  by  or  under  the  laws  of  any  other  State  or 
country,  and  doing  business  in  this  State,  shall  be  taxable  under,  and 
subject  to  the  provisions  of  sections  one,  two,  three,  four  and  eight  of 
chapter  five  hundred  and  forty-two  of  the  laws  of  eighteen  hundred 
and  eighty,  as  amended  by  chapter  three  hundred  and  sixty-one  of 
the  laws  of  eighteen  hundred  and  eighty-one.” 


(4.) 

Foreign  Banking  Corporations. 

L.  1882,  Ch.  409,  p.  581: 

“An  Act  to  revise  the  statutes  of  this  State  relating  to  banks,  bank- 
ing and  trust  companies.” 

“§  321.  Every  corporation,  company  or  joint-stock  association 
created  under  the  laws  of  any  other  State  or  country,  and  which 
receive  deposits,  loan  money,  sell  bills  of  exchange  or  issue  letters  of 
credit,  or  in  any  other  manner  are  engaged  in  business  as  bankers  in 
this  State,  and  the  officers,  managers,  or  agents  of  any  such  corpora- 
tion, company  or  association  shall,  annually,  on  or  before  the  first  day 
of  February  in  each  year  pay  to  the  comptroller  a State  tax,  as  a tax 
on  its  or  their  business  in  this  State,  at  the  rate  per  centum  herein- 
after specified  on  the  average  of  all  sums  of  money  received  on 
deposit,  and  of  all  sums  of  money  received  by  each  corporation,  com- 
pany or  association  in  connection  with  or  on  account  of  such  business, 
or  used  or  employed  in  such  business  in  this  State,  during  the  year 
ending  the  preceding  thirty-first  day  of  December,  and  for  each  and 
every  year,  one-half  of  one  per  centum  computed  as  above  provided. 

“ § 322.  Every  corporation,  company  or  joint-stock  association,  and 
the  officers,  managers,  or  agents  thereof,  and  all  individual  bankers 
mentioned  in  section  two  hundred  and  sixty-six  of  this  act,  to  pay  a 
State  tax,  shall  make  a return  to  the  comptroller,  in  writing,  on  or 
before  the  first  day  of  February  of  «ach  year,  in  which  return  shall 
be  set  forth  the  amount  of  the  State  tax  to  and  for  which  they  are 
liable,  and  of  the  average  of  deposits  in  and  of  moneys  received  and 
used  in  or  on  account  of  such  business  in  this  State,  respectively, 
on  which  such  taxes  are  based,  which  return  shall  be  verified  by  oath  or 
affirmation;  and  for  any  neglect  or  failure  to  make  such  return,  or 
pay  said  tax,  a penalty  of  ten  per  centum  on  the  amount  of  the  tax  is 
28 
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hereby  imposed;  and  such  tax  and  penalty  may  be  recovered  by  the 
people  of  this  State,  in  an  action  to  be  brought  in  any  court  of  com- 
petent jurisdiction,  by  the  attorney-general,  at  the  instance  of  the 
comptroller. 

“§  323.  The  managers  or  agents  of  any  corporation,  company  or 
joint-stock  association  mentioned  in  section  two  hundred  and  sixty-six 
of  this  act  shall  keep,  at  all  times,  in  the  office  where  the  business  of 
such  corporation,  company  or  joint-stock  association  is  transacted  in 
this  State,  a full  and  accurate  account  of  the  moneys  used  or  employed 
in  said,  business  and  of  the  deposits  therein;  and  such  account  shall 
be  subject  to  the  inspection  of  the  comptroller,  or  of  any  clerk  desig- 
nated by  him  to  inspect  the  same  during  business  hours  of  any  day 
on  which  business  may  be  legally  transacted.5* 
********** 

“ § 327.  The  taxes  imposed  by  this  act  shall  be  paid  into  the 
treasury  of  the  State  to  be  held  for  the  objects  specified,  that  is  to 
say,  for  the  general  fund,  and  the  payment  in  every  successive  fiscal 
year  of  the  expenses,  claims  and  demands  which  shall  be  a lawful 
charge  upon  that  fund  while  such  taxes  shall  continue  to  be  laid.55 

For  repealed  statutes  respecting  the  assessment  for  conducting  the 
banking  department,  see  L.  1874,  Ch.  324,  p.  403  repealed  by  L.  1882, 
Ch.  402,  § 1 Subd.  32,  p.  574,  and  also  L.  1875,  Ch.  371,  § 56,  p.  432, 
repealing  L.  1867,  Ch.  32,  p.  64,  amending  L.  1857,  Ch.  136,  p.  268. 


(5.) 


Racing  Associations. 

L.  1887,  Ch.  479,  p.  604: 

“ § 1.  A tax  of  five  per  centum  upon  the  gross  amounts 
of  the  receipts  for  admission  on  race  days,  to  race  tracks  or 
grounds  on  which  racing  is  had,  owned  leased  or  conducted  by  a 
racing  association  incorporated  under  the  laws  of  the  State  of  New 
York  for  the  purpose  of  improving  the  breed  of  horses,  whether  for 
the  improvement  of  the  thoroughbred  or  the  trotting-horse,  shall  be 
annually  paid  by  such  association  to  the  Comptroller  of  the  State  of 
New  York,  within  fifteen  days  after  the  first  day  of  December  in 
each  year. 

“ § 2.  It  shall  be  the  duty  of  the  president  or  treasurer  of  every 
association  liable  to  be  taxed  as  provided  in  this  act  to  make  a report 
in  writing  to  the  Comptroller,  annually,  on  or  before  the  fifteenth  day 
of  November  in  each  year;  stating  the  amount  of  its  gross  receipts 
for  admission  to  its  rifce  course  on  race  days  which  shall  be  duly 
verified  by  the  oath  of  its  treasurer.55 

§ 3.  Provides  for  examination  of  the  books  of  the  association  by 
the  Comptroller;  penalty  for  default  in  paying  tax  or  in  making 
report;  and  forfeiture  of  charter.  - 
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L.  1887,  Cli.  281,  p.  355  (reenacting  in  an  amended  form  L.  186ft, 
Ch.  143,  p.  $02): 

“ § 1.  Every  corporation,  joint  stock  company  or  association, 
incorporated  by  or  under  any  general  or  special  law  of  this  State, 
having  capital  stock  divided  into  shares,  shall  pay  to  the  State  Treas- 
urer, for  the  use  of  the  State,  a tax  of  one-eighth  of  one  per  centum 
upon  the  amount  of  the  capital  stock  which  said  corporation,  joint- 
stock  company  or  association  is  authorized  to  - have,  and  a like  tax 
upon  any  subsequent  increase  thereof. 

“ The  said  tax  shall  be  due  and  payable  upon  the  incorporation  of 
said  corporation,  joint-stock  company  or  association,  or  upon  the 
increase  of  the  capital  thereof;  and  no  such  corporation,*  joint-stock 
company  or  association  shall  have  or  exercise  any  corporate  powers- 
until  the  said  tax  shall  have  been  paid.  And  the  Secretary  of  State 
and  any  county  clerk  shall  not  file  any  certificate  of  incorporation  or 
articles  of  association,  or  certify  or  give  any  certificate  to  any  such 
corporation,  joint-stock  company  or  association,  until  he  is  satisfied 
that  the  said  tax  has  been  paid  to  the  State  Treasurer;  and  no  such 
company,  incorporated  by  any  special  act  of  the  Legislature,  shall 
go  into  operation  or  exercise  any  corporate  powers  or  privileges  until 
said  tax  has  been  paid  as  aforesaid. 

“But  this  act  shall  not  apply  to  literary,  scientific,  medical  and 
religious  corporations,  or  corporations  organized  under  the  banking 
laws  of  this  State,  or  under  chapter  one  hundred  and  twenty-two  of 
the  laws  of  eighteen  hundred  and  fifty-one,  entitled  ‘An  act  for 
incorporation  of  building,  mutual  loan  and  accumulating  fund  asso- 
ciations, and  the  acts  amendatory  thereof.’  ” 

Where  a reorganization  takes  place  under  L.  1874,  Ch.  430  and  L. 
1876,  Ch.  446,  relating  to  railroad  companies,  the  new  company  must 
pay  the  tax  provided  for  by  this  act  (People  ex  rel.  Martins  v.  Cook, 
10  N.  Y.  State  Rep.,  650  [1887]). 

But  whether  a tax  would  be  payable  if  the  old  company  should  be 
reincorporated  under  the  old  name,  and  with  no  increase  of  capital 
stock,  query  (lb.). 

To  the  same  effect  as  the  above  case  see  People  ex  rel.  Schurz  va 
Cook,  47  Hun,  467  (1888). 
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xvin. 

TAXATION  OF  FOREIGN  INSURANCE  COMPANIES. 

1. 

* ♦ 

Premium  Tax  on  Foreign  Marine  Insurance  Companies. 

L.  1837,  Ch.  30,  p.  21  (repealed  as  to  fire  insurance  companies  by 

D.  1849,  Ch.  178,  §.  6,  p.  241): 

“§  1.  Section  three  of  title  twenty-one  of  the  first  part  of  the 
Revised  Statutes,  is  hereby  so  amended  as  to  read  as  follows: 

“§  3.  There  shall  be  paid  into  the  treasury  of  this  State,  on 
the  first  day  of  February  in  each  year,  by,  every  person  who 
shall  act  as  agent  for  any  individuals  or  associations  of  individ- 
uals, not  incorporated  and  authorized  by  the  laws  of  this  State, 
to  effect  insurances  against  losses  by  fire,  or  ag&inst  marine  losses 
and  risks,  although  such  individuals  or  associations  may  be  incor- 
porated for  that  purpose  by  any  other  State  or  country,  the  sum 
of  two  dollars  upon  the  hundred  dollars,  and  at  that  rate  upon  the 
amount  of  all  premiums  which,  during  the  year  ending  on  the  preced- 
ing first  day  of  September,  shall  have  been  received  by  such  agent  or 
any  other  person  for  him,  or  shall  have  been  agreed  to  be  paid 
for  any  insurance  effected  or  agreed  to  be  effected  or  procured  by  him, 
as  such  agent,  against  loss  or  injury  by  fire,  or  against  marine  losses 
or  risks.” 

Tho  provisions  of  L.  1837,  Ch.  30,  p.  21,  requiring  every  person  act- 
ing as  agent  of  any  individual  or  association  not  incorporated  by  the 
laws  of  this  State,  though  incorporated  by  another  State  or  country, 
to  pay  an  annual  tax,  into  the  State  treasury,  as  a condition  to  the 
right  of  effecting  insurance  against  losses  by  fire,  and  of  L.  of  1849,  Ch. 
178,  p.  239,  amendatory  thereof,  do  not  contravene  section  2 of  article 
IV  of  the  Constitution  of  the  United  States,  which  provides  that  the 
citizens  of  each  State  shall  be  entitled  to  all  privileges  and  immunities 
of  citizens  in  the  several  States  (Fire  Department  of  N.  Y.,  v.  Noble,  3 

E.  D.  Smith,  440  [1854]). 

This  decision  was  reaffirmed  in  the  Court  of  Common  Pleas,  Fire 
Department  of  N.  Y.  v.  Wright,  3 Id.,  453;  and  this  latter  decision  is 
said  to  have  been  affirmed  in  the  Court  of  Appeals,  3 Id.,  440,  note. 

This  yiew  was  approved  by  the  U.  S.  Supreme  Court  in  Paul  v.  Vir- 
ginia, 8 Wall.,  168  (1868);  and  in  Ducat  v.  Chicago,  10  Id.,  410  (1870), 
•cases  involving  similar  questions. 

L.  1866,  Ch.  825,  p.  1848: 

“ § 1.  The  taxes  on  premiums  which  by  existing  laws  are  required 
to  be  paid  into  the  State  treasury,  and  for  the  benefit  of  the  fire 
^departments  of  the  several  cities  and  incorporated  villages  of  this 
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State,  on  the  first  day  of  February  in  each  year,  and  all  taxes  on 
premiums  which  now  are  or  hereafter  shall  be  required  by  law  to  be 
paid  to  the  Superintendent  of  the  Insurance  Department,  shall  here- 
after be  paid  on  the  first  day  of  J anuary  in  each  year,  and  shall  be 
upon  the  premiums  which  during  the  year  or  part  of  the  year  ending 
on  the  preceding  thirty-first  day  of  December  shall  have  been  received 
by  any  insurance  company,  or  by  any  person  acting  as  agent  therefor, 
or  for  any  individuals  or  association  of  individuals,  not  incorporated 
or  authorized  by  the  laws  of  this  State,  to  effect  insurances  against 
fire,  inland,  marine,  life,  casualty  or  other  losses  and  risks,  or  which 
shall  have  been  received  by  any  person  for  any  such  company  or 
agent,  or  shall  have  been  agreed  to  be  paid  for  any  insurance  effected 
or  agreed  to  be  affected  or  procured  by  such  company  or  agent,  or 
against  fire,  inland,  marine,  life,  casualty  or  other  risks,  although  such 
companies,  associations  or  individuals  may  be  incorporated  or  author- 
ized for  that  purpose  by  any  other  State  or  country.’' 

L.  1882,  Ch.  371,  p.  525: 

“§  1.  The  superintendent  of  the  insurance  department  is  hereby 
authorized  and  directed  in  collecting  the  two  per  cent  tax  imposed 
on  marine  insurance  companies  of  other  states  and  countries  by 
chapter  two  hundred  and  seventy-seven  of  the  laws  of  eighteen 
hundred  and  twenty-four,  as  amended  by  chapter  thirty  of  the  laws 
of  eighteen  hundred  and  thirty-seven,  and  chapter  one  hundred  and 
seventy-eight  of  the  laws  of  eighteen  hundred  and  forty-nine,  to  deduct 
therefrom  all  other  taxes  paid  by  such  companies  under  the  laws  of 
this  State.  All  taxes  thus  collected  by  the  superintendent  of  the 
insurance  department  shall  be  by  him  paid  into  the  treasury  of  the  State, 
monthly  the  same  as  all  other  fees  collected  by  him  pursuant  to  law.’5’ 


2. 

Foreign  Fire  Insurance  Companies. 

A.  Tax  on  Capital. 

L.  1871,  Ch.  888,  p.  2022: 

“An  act  in  relation  to  insurance  companies,  corporations,  associations, 
partnerships  and  individuals  of  foreign  governments  doing  fire  insur- 
ance business  in  this  State.” 

“ § 2.  The  capital  of  such  foreign  insurance  company,  doing  fire 
insurance  business  in  this  State,  or  any  such  company  hereafter 
admitted  to  such  business  in  this  State,  shall,  for  all  the  purposes  of 
this  act  and  of  the  general  insurance  laws  of  this  State,  be  the  aggre- 
' gate  value  of  such  sums  or  securities,  as  such  company  shall  have  on 
deposit  in  the  insurance  and  other  departments  of  this  State  and  of 
the  other  States  of  the  United  States  for  the  benefit  of  policyholders 
in  any  of  such  States  or  in  the  United  States,  and  all  bonds  and 
mortgages  for  money  loaned  on  real  estate  in  this  State,  or  any  State 
of  the  United  States,  provided  such  loans  have  been  made  in  conformity 
with  the  laws  of  such  State  providing  for  the  incorporation  of  insurance 
companies  therein  and  the  investment  of  their  capital,  and  all  other  assets 
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and  property  in  the  United  States  in  which  fire  insurance  companies, 
organized  under  the  laws  of  this  State,  may  by  the  laws  thereof  invest, 
provided  such  bonds  and  mortgages,  assets  and  property  shall  be 
vested  in  and  held  in  the  United  States  by  trustees  approved  by  the 
Superintendent  of  the  Insurance  Department  of  this  State,  and  citizens 
of  the  United  States  for  the  general  benefit  and  security  of  all  its 
policyholders  and  creditors  in  the  United  States,  after  taking  from 
such  aggregate  value  the  same  deductions  for  losses,  debts  and  liabili- 
ties in  this  and  the  other  States  of  the  United  States,  and  for  premiums 
upon  risks  therein  not  yet  expired,  as  is  authorized  or  required  by  the 
laws  of  this  State  or  the  regulations  of  its  insurance  department  with 
respect  to  fire  insurance  companies,  organized  under  the  laws  of  this 
State.  The  said  trustees  are  hereby  authorized  to  invest  in  and  hold 
and  convey  real  estate  to  the  same  extent  and  subject  to  the  same 
restrictions,  rules  and  regulations  to  which  companies  incorporated 
in  this  State  are  subject. 

“ § 3.  To  determine  the  amount  of  such  capital,  the  agent  or  attorney 
of  such  foreign  insurance  company,  doing  fire  insurance  business  in 
this  State,  shall,  within  four  months  after  the  passage  of  this  act,  and 
in  the  month  of  January  of  every  year  thereafter,  render  to  him  a 
detailed  statement  of  the  items  making  up  the  said  capital,  and  of  the 
deductions  to  be  made  therefrom,  subscribed  and  verified  by  the  oath 
of  such  agent  or  attorney,  and  said  superintendent  shall  have  authority 
to  make  such  examinations  in  respect  to  such  assets  and  liabilities  as 
he  shall  deem  proper,  and  upon  compliance  with  the  requirements  of 
this  act,  it  shall  be  his  duty  thereupon  and  from  year  to  year  there- 
after, to  issue  to  such  foreign  insurance  company  a certificate  of  the 
amount  of  its  so  determined  capital,  and  that  the  requirements  of 
this  act  have  been  complied  with,  upon  which  capital  it  may  transact 
business  in  this  State,  but  subject  to  all  the  restrictions  and  limita- 
tions of  the  laws  regulating  fire  insurance  companies,  incorporated 
under  the  laws  of  this  State.” 

“ § 7.  The  capital  of  any  foreign  insurance  company,  so  determined 
and  certified,  shall  be  subject  to  taxation  the  same  as  the  capital  of  fire 
insurance  companies,  organized  under  the  laws  of  this  State,  to  be 
levied,  assessed  and  collected,  as  prescribed  by  the  laws  of  this  State, 
at  such  place  in  this  State  as  such  foreign  insurance  company  shall 
have  its  principal  office.” 

For  cases  upon  the  taxation  of  foreign  corporations  see  pages  61, 
62  and  63,  above. 


B.  Tax  on  Premiums . 

1.  Provisions  applicable  to  New  York  City: 

(There  are  also  special  laws  applicable  to  other  cities.) 

L.  1882,  Ch.  410,  Yol.  II.,  p.  1 (Consolidation  Act) : 

“ § 522.  Any  corporation  or  association  created  by  or  organized 
under  the  laws  of  any  government  other  than  the  States  of  this  Union 
..and  having  assets,  funds,  or  capital,  not  less  in  amount  than  one 
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hundred  and  fifty  thousand  dollars,  invested  in  this  State,  shall  be 
liable  to  taxation  * upon  such  assets,  f unds,  or  invested  capital,  as  the 
same  is  levied  or  assessed  yearly  by  law,  which  tax  shall  be  paid  as 
follows:  Such  an  amount  thereof  as  would  be  equal  to  two  per  cent 
upon  its  gross  premiums  received  for  insurance  upon  property  in  the 
-city  of  New  York,  shall,  except  as  otherwise  in  this  title  provided,  be 
paid  annually  to  the  treasurer  of  the  fire  department,  and  the  residue 
of  said  tax  requisite  to  make  up  the  full  amount  of  taxation  upon  its 
capital  shall  be  paid  to  the  mayor,  aldermen,  and  commonalty,  as  in 
the  case  of  ordinary  taxation;  and  the  payments  so  made  as  aforesaid 
shall  exempt  such  corporation  or  association  making  the  same  from 
any  and  all  further  taxation  upon  its  premiums,  capital,  or  assets; 
and  whenever  such  capital  shall  be  reduced  below  said  sum  of  one 
hundred  and  fifty  thousand  dollars,  or  withdrawn  entirely,  then  and 
in  either  event  such  corporation  or  association  shall  be  liable  to  pay 
the  tax  upon  its  premiums  as  heretofore  provided  in  this  title.”  (For 
prior  law,  see  L.  1857,  Ch.  548,  § 1,  p.  170;  as  amended  by  L.  1858, 
Ch.  255,  p.  405.) 

“ § 523.  There  shall  be  paid  to  the  treasurer  of  the  fire  department, 
for  the  use  and  benefit  of  said  fire  department,  on  the  first  day  of 
February,  in  each  year,,  by  every  person  who  shall  act  in  the  city  and 
county  of  New  York  as  agent  for  or  on  behalf  of  any  individual  or 
association  of  individuals,  not  incorporated  by  the  laws  of  this  State,  to 
effect  insurance  against  losses  or  injury  by  fire  in  the  city  and  county 
of  New  York,  although  such  individuals  or  association  may  be  incor- 
porated for  that  purpose  by  any  other  State  or  country,  the  sum  of 
two  dollars  upon  the  hundred  dollars,  and  at  that  rate  upon  the 
amount  of  all  premiums  which,  during  the  year  ending  on  the  next 
preceding  first  day  of  September,  shall  have  been  received  by  such 
agent  or  person,  or  received  by  any  other  person  for  him,  or  shall 
have  been  agreed  to  be  paid  for  any  insurance  against  loss  or  injury 
by  fire  in  the  city,  effected,  or  agreed  to  be  effected,  or  promised  by 
him  as  such  agent.” 

“ § 524.  Every  person  who  shall  act  in  the  city  as  agent  as  aforesaid 
shall,  on  the  first  day  of  February,  in  each  year,  render  to  the  said 
treasurer  of  the  fire  department  a just  and  true  account,  verified  by 
his  oath,  of  all  such  premiums  which,  during  the  year  ending  on  the 
first  day  of  September  preceding,  shall  have  been  received  by  him, 
or  by  any  person  for  him,  or  which  shall  have  been  agreed  to  be  paid 
for  any  such  insurance  effected,  or  agreed  to  be  effected,  or  promised 
by  him.” 

§§  525,  526,  527.  Provide  for  an  undertaking  to  be  executed  by  such 
agent  to  the  treasurer  of  the  fire  department,  and  penalty  for  non- 
compliance. 

§ 528.  Provides  for  demand  of  the  agent’s  account  and  penalty  for 
non-compliance.  (For  prior  law,  see  L.  1857,  Ch.  548.) 

.§  529.  Agent  shall  report  place  of  business.  Penalty  for  non-com- 
pliance. 

“ § 530.  The  duty  provided  to  be  paid  by  this  title,  the  damages 
for  any  breach  of  the  undertakings,  or  either  of  them,  provided  for 
therein,  and  the  pecuniary  penalties  imposed  therein,  or  any  or  either 
of  them,  may  be  sued  for  and  recovered,  with  costs  of  suit,  in  any 
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court  of  record  within  this  State,  by  the  fire  department,  in  their  own 
name  and  for  their  own  use.” 

“ § 531.  The  defendant  in  any  action  to  be  brought  for  the  recovery 
of  any  penalty  incurred,  or  any  duty  or  sum  of  money  payable  under 
this  title,  may  be  arrested,  if  he  is  not  a resident  of  this  State,  or  is 
about  to  remove  therefrom.  An  order  for  the  arrest  of  the  defendant 
must  be  obtained  from  a judge  of  the  court  *in  which  the  action  is 
brought,  or  from  a county  judge.  The  order  shall  be  made  when  it 
shall  appear  to  the  judge,  by  affidavit,  that  a sufficient  cause  of  action 
exists  under  this  title,  and  that  the  defendant  is  not  a resident  of  this 
State,  or  is  about  to  remove  therefrom.”  (For  prior  law,  see  L 1857 
Ch.  548.) 

“ § 532.  The  corporation  known  as  c the  Trustees  of  the  Exempt 
Firemen’s  Benevolent  Fund  of  the  city  of  New  York,’  shall  be  entitled 
to  collect,  and  there  shall  be  paid  to  them  for  ten  years  from  the 
seventeenth  day  of  January,  eighteen  hundred  and  eighty-seven,  the 
per  centage  or  tax  on  the  receipts  of  the  foreign  fire  insurance  com- 
panies doing  business  in  the  city  of  New  York,  as  provided  by  this  title; 
and  all  returns  and  undertakings  required  by  this  title  shall,  during  such 
period,  be  made  to  the  treasurer  of  said  corporation.  The  said  corpora- 
tion shall  appropriate  and  apply  the  moneys  so  to  be  collected  and 
received  during  the  said  period  of  ten  years  to  the  uses  and  purposes 
of  said  corporation  as  defined  and  provided  by  chapter  fifteen  of  the 
laws  of  eighteen  hundred  and  eighty-six.  The  said  corporation,  the 
Trustees  of  the  Exempt  Firemen’s  Benevolent  Fund  of  the  city  of  New 
York,  may  maintain  in  its  corporate  name  any  action  or  actions  in  any 
court  of  record  in  this  State  to  recover  the  tax  aforesaid,  during  said 
period,  and  also  to  recover  for  the  breach  of  any  bond  or  undertaking 
which  has  been  or  may  be  given  pursuant  to  the  provisions  of  this  title, 
or  any  penalty  imposed  thereby.”  (As  amended  by  L.  1887,  Ch.  431, 
§ 1,  p.  534;  and  see  L.  1879,  Ch.  89,  p.  136;  L.  1849,  Ch.  178,  p.  239; 
L.  1866,  Ch.  633,  p.  1367;  L.  1866,  Ch.  825,  p.  1848;  L.  1867,  Ch.  962, 
p.  2461;  L.  1870,  Ch.  297.) 

The  acts  incorporating  the  Exempt  Firemen’s  Benevolent  Fund  of 
the  city  of  New  York,  and  the  several  acts  amendatory  thereof,  (L. 
1866,  Ch.  633,  § 7;  L.  1867,  Ch.  962,  L.  1870,  Ch.  297;  L.  1877,  Ch.  64;  L. 
1879,  Ch.  89)  which  require  the  agents  of  foreign  insurance  companies 
doing  business  in  the  city  of  New  York,  to  pay  to  the  trustees  of  said 
fund  a per  centage  upon  the  gross  premiums  received  by  them  for 
insurance  upon  property  in  that  city,  are  not  in  contravention  of 
Article  3,  § 18  of  the  state  Constitution  prohibiting  the  passage  by  the 
legislature  of  a private  or  local  bill  granting  to  any  corporation  any 
exclusive  privilege,  immunity  or  franchise,  since  it  grants  no  immunity 
or  franchise  and  the  privilege  conferred  is  not  exclusive  (Exempt  Fire- 
men’s etc.,  Fund  v.  Boome,  93  N.  Y.,  313;  affirming  29  Hun,  391  [1883]). 

The  prohibition  in  the  Constitution  against  giving  the  money  of  the 
State  to  or  in  aid  of  any  association,  corporation  or  private  undertaking 
does  not  cover  the  case  of  the  money  so  directed  to  be  paid  (lb.). 
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[In  the  opinion  of  the  General  Term  (29  Hun,  391)  it  is  observed 
that  the  constitutional  amendments  in  question  were  not  intended  to 
apply  to  any  such  organization  or  association  or  class  (p.  398).] 

Since  the  percentage  «o  required  to  be  paid  is  in  the  nature  of  a 
license  fee  or  condition,  it  does  not  transcend  the  provision  of  the  Con- 
stitution (Art.  3,  § 20)  that  an  act  which  imposes,  continues  or  revives 
a tax  shall  distinctly  state  the  tax  and  the  object  to  which  it  is  to  be 
applied  (lb.). 

The  act  of  1879  (Ch.  89,  above)  simply  makes  the  board  of  trustees 
of  the  fund  the  sole  recipient  and  so  is  not  affected  by  the  provision 
of  the  Constitution  (Art.  3,  § 21)  which  requires  entry  upon  the 
journals  of  the  legislature  showing  a quorum  of  three-fifths  of  the 
members  upon  the  passage  of  an  act  which  makes,  continues  or 
revives  any  appropriation  of  public  or  trust  money  (lb.). 

If  the  payment  required  by  the  acts  in  behalf  of  the  fund  is  to  be 
regarded  as  a tax,  it  is  one  of  a special  nature,  not  within  the  meaning 
of  L.  1880,  Ch.  542,  as  amended  by  L.  1881,  Ch.  361,  and  these  later 
acts  afford  no  exemption  from  it  (lb.). 

Foreign  insurance  companies  may  be  directed  to  pay  a tax 
to  a designated  recipient  directly,  instead  of  into  the  public 
treasury  (lb.). 

2.  Statutes  applicable  generally  throughout  the  State,  in  the  absence  of 
special  local  provisions: 

L.  1849,  Ch.  178,  p.  239  (repealed  as  to  New  York  city  but  retained 
as  to  other  cities  and  villages  by  L.  1857,  Ch.  548,  § 1,  vol.  II.,  p.  171): 

“ § 1.  There  shall  be  paid  to  the  treasurer  of  the  fire  depart- 
ment of  the  city  of  New  York,  for  the  use  and  benefit  of  said  fire 
department,  on  the  first  day  of  February  in  each  year,  by  every 
person  who  shall  act  in  the  city  and  county  of  New  York  as  agent  for 
or  on  behalf  of  any  individual,  or  association  of  individuals,  not 
incorporated  by  the  laws  of  the  State,  to  effect  insurances  against 
losses  or  injury  by  fire  in  the  city  and  county  of  New  York,  although 
such  individuals  or  associations  may  be  incorporated  for  that  purpose 
by  any  other  State  or  country,  the  sum  of  two  dollars  upon  the 
hundred  dollars,  and  at  that  rate,  upon  all  premiums  which  during 
the  year  or  part  of  a year  ending  on  the  next  preceding  first  day  of 
September,  shall  have  been  received  by  such  agent  or  person,  or 
received  by  any  other  person  for  him,  or  shall  have  been  agreed  to  be 
paid  for  any  insurance  effected  or  agreed  to  be  paid  for  any  insurance 
effected  or  agreed  to  be  effected  or  promised  by  him,  as  such  agent 
or  otherwise,  against  loss  or  injury  by  fire  in  the  city  and  county  of 
New  York.” 

* * * ***** 
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Section  5 makes  § 1 applicable  to  every  city  and  village  where  a 
treasurer  of  a fire  department  exists,  and  in  other  cities  and  villages 
the  money  to  be  paid  to  the  treasurer  of  the  corporation,  for  the  use 
of  the  fire  department  (See  L.  1886,  Ch.  604,  p.  861,  below). 

Section  6 repeals  L.  1837,  Ch.  30,  above,  subdivision  I,  so  far  as  it 
relates  to  fire  insurance. 

The  provisions  of  L.  1849,  Ch.  178,  p.  231,  laying  a tax  on  agents  of 
insurers  against  losses  by  fire,  not  incorporated  by  this  State,  and 
directing  its  payment  to  the  fire  department  of  the  city  of  New  York, 
are  not  a violation  of  the  constitutional  provision  regulating  the  taking 
of  private  property,  nor  is  the  law  void  because  it  directs  payment  to 
the  fire  department  instead  of  into  the  public  treasury  (Fire  Depart- 
ment of  N.  Y.  v.  Noble,  3 E.  D.  Smith,  440  [1854]). 

This  decision  was  reaffirmed  in  Fire  Department  of  N.  Y.  v.  Wright, 
3 Id.  453;  and  this  latter  decision  is  said  to  have  been  affirmed  in  the 
Court  of  Appeals,  3 Id.,  440,  note.  (See  L.  1866,  Ch.  825,  p.  1848, 
supra,  I.) 

L.  1886,  Ch.  604,  p.  861,  amends  L.  1875,  Ch.  465,  p.  531,  as  amended 
by  L.  1876,  Ch.  359,  p.  335,  to  read  as  follows: 

“ § 1.  There  shall  be  paid  to  the  treasurer  of  the  fire  depart- 
ment of  every  city  or  village  of  this  State,  whether  incorporated  or 
unincorporated,  having  a fire  department,  company  or  organization  for 
the  use  and  benefit  of  such  fire  department,  and  when  no  treasurer  of 
a fire  department  exists,  then  to  the  treasurer  or  other  financial  officer 
of  such  city  or  village ; who,  for  the  purpose  of  this  act,  shall  have 
the  same  powers  as  the  treasurers  of  fire  departments,  on  the  first 
day  of  February  of  each  year,  by  every  person  who  shall  act  as  agent 
for  or  on  behalf  of  any  individual  or  association  of  individuals,  or 
corporation  not  incorporated  by  or  under  the  laws  of  this  State, 
whose  business  is  insuring  against  loss  or  injury  by  fire  upon  prop- 
erty in  this  State,  although  such  individual,  association  or  corporation 
may  be  incorporated  for  that  purpose  by  any  other  State  or  country, 
the  sum  of  two  dollars  upon  the  hundred  dollars,  and  at  that  rate 
upon  the  amount  of  all  premiums  which  during  the  year,  or  part  of  a 
year,  ending  on  the  last  preceding  thirty-first  day  of  December,  shall 
have  been  received  by  such  agent  or  person  or  received  by  any  other 
person  for  him,  for  any  insurance  effected  or  procured  by  him  as  such 
agent  or  broker  against  loss  or  injury  by  fire,  upon  property  situate 
within  the  corporate  limits  of  such  city  or  village.” 

“§  5.  None  of  the  provisions  of  this  act  shall  apply  to  the  insur- 
ance upon  property  situated  in  the  cities  of  New  York,  Albanv  or 
Buffalo.” 

sis********* 

“§  7.  The  limits  of  any  unincorporated  village  in  this  State  shall 
be  determined  for  the  purposes  of  this  act  by  the  town  board  of  the 
town  in  which  such  village  is  situated.” 
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3. 

Foreign  Life  or  Health  Insurance  Companies. 

L.  1853,  Ch.  463,  § 15,  p.  893: 

******  * * * 
“ All  such  foreign  insurance  companies,  partnerships  and  associa- 
tions engaged  in  the  transaction  of  the  business  of  life  or  health  insur- 
ance in  this  State,  shall  annually,  on  or  before  the  first  day  of  March 
in  each  year,  pay  to  the  Superintendent  of  the  Insurance  Department 
a tax  of  two  per  cent  on  all  premiums  received  in  cash  or  otherwise 
by  their  attorneys  or  agents  in  this  State,  during  the  year  ending  on 
the  preceding  thirty -first  day  of  December,  upon  which  a tax  on 
premiums  has  not  been  paid  to  any  other  State.  The  avails  of  said 
tax  shall  be  paid  into  the  State  treasury,  and  shall  be  applicable,  as 
far  as  necessary,  towards  defraying  the  expenses  of  the  insurance 
department.  In  case  of  neglect  or  refusal  by  any  such  company  to 
pay  said  tax,  the  superintendent  is  hereby  authorized  to  collect  the 
same  out  of  the  interest  on  the  stocks  and  securities  deposited  by 
such  company  in  the  insurance  department.”  (As  amended  by  L. 
1862,  Ch.  300,  § 5,  p.  50.9;  see,  also,  L.  1866,  Ch.  825,  p.  1848,  supra,  I.; 
L.  1875,  Ch.  60,  p.  54,  supra,  I.) 


4. 

Reciprocal  Act. 

L.  1875,  Ch.  60,  p.  54;  amending  L.  1865,  Ch.  694,  p.  1408: 

“§  1.  Section  one  of  chapter  six  hundred  and  ninety-four  of  the 
laws  of  eighteen  hundred  and  sixty-five,  entitled  ‘An  act  in  rela- 
tion to  the  deposits  required  to  be  made,  and  the  taxes,  fines,  fees  and 
other  charges  payable  by  insurance  companies  of  sister  States,’  passed 
May  eleven,  eighteen  hundred  and  sixty-five,  is  hereby  amended  so  as 
to  read  as  follows : 

“ § 1.  Whenever  the  existing  or  future  laws  of  any  other  State  of 
the  United  States  shall  require  of  insurance  companies,  incorporated 
by  or  organized  under  the  laws  of  this  State,  and  having  agencies  in 
such  other  States,  or  of  the  agents  thereof,  any  deposit  of  securities 
in  such  State  for  the  protection  of  policyholders,  or  otherwise,  or  any 
payment  for  taxes,  fines,  penalties,  certificates  of  authority,  license 
fees,  or  otherwise,  greater  than  the  amount  required  for  such  pur- 
poses from  similar  companies  of  other  States  by  the  then  existing 
laws  of  this  State,  then,  and  in  every  such  case,  all  companies  of  such 
States  establishing,  or  having  heretofore  established  an  agency  or 
agencies  in  the  State,  shall  be  and  are  hereby  required  to  make  the 
same  deposit  for  a like  purpose  in  the  Insurance  Department  of  the 
State,  and  to  pay  the  Superintendent  of  said  Department  for  taxes, 
fines,  penalties,  certificates  of  authority,  license  fees  and  otherwise, 
an  amount  equal  to  the  amount  of  such  charges  and  payments  imposed 
by  the  laws  of  such  State  upon  the  companies  of  this  State  and  the 
agents  thereof.  And  the  Superintendent  of  the  Insurance  Depart- 
ment is  hereby  authorized  to  remit  any  of  the  fees  and  charges  which 
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lie  is  required  to  collect  by  existing  laws,  except  sucb  as  he  is  required 
to  collect  under  and  by  vitue  of  this  act,  provided,  however,  that  no 
discrimination  shall  be  made  in  favor  of  one  company  over  any  other 
from  the  same  State.” 

The  provisions  of  L.  1865,  Ch.  694,  as  amended  in  L.  1875,  Ch.  60 
requiring  that  an  insurance  company  of  another  State  seeking  to  do 
business  in  New  York  shall  pay  to  the  superintendent  of  insurance 
department  for  taxes,  fines,  etc.,  an  amount  equal  to  that  imposed  by 
the  existing  or  future  laws  of  the  State  of  its  origin,  upon  companies 
of  this  State  seeking  to  do  business  there,  when  such  amount  is 
greater  than  that  required  for  such  purposes  by  the  then  existing 
laws  of  this  State  are  not  unconstitutional,  as  an  unlawful  delegation 
of  legislative  power  (People  v.  Fire  Assoc,  of  Phila.,  92  N.  Y.,  311 
[1883] ; affirming  29  Hun,  205  [1883] ; and  affirmed  in  119  U.  S.  Rep., 
110  [1886]). 

Nor  is  the  act  repugnant  to  Article  14  of  the  Federal  Constitution, 
which  declares  that  no  State  shall  deny  to  any  person  within  its  juris- 
diction the  equal  protection  of  the  law,  since  that  provision  relates 
wholly  to  persons  rightfully  within  the  jurisdiction,  not  to  the  terms 
on  which  alone  they  can  come  in  (lb.). 

It  seems  that  if  the  conditions  were  unconstitutional,  the  foreign 
corporation  coming  in  under  them  is  estopped  from  raising  the  ques- 
tion (lb.). 

It  is  not  in  violation  of  article  3,  section  20  of  the  State  Constitu- 
tion, declaring  that  every  law  which  imposes  a tax  shall  distinctly 
state  the  tax,  and  the  object  to  which  it  is  to  be  applied,  since  the 
condition  required  by  the  act  is  in  the  nature  of  a license  fee  (lb.). 

The  act  is  not  affected  by  the  provisions  of  L.  1881,  Ch.  361,  § 8, 
exempting  certain  organizations  from  taxation,  since  such  exemption 
is  only  from  the  general  taxes  for  general  purposes  of  the  State  (lb.). 

Under  L.  1875,  Ch.  60,  where  a company  organized  under  the  laws 
of  another  State,  which  required  three  per  cent  of  the  premiums  of 
companies  of  this  State  doing  business  there,  had  paid  to  the  fire 
departments  of  cities  and  villages,  and  to  the  State  Comptroller,  an 
aggregate  sum  less  than  three  per  cent  of  its  whole  business  here, — 
held,  that  a balance  to  make  up  such  three  per  cent  should  be  paid 
by  it  to  the  State  Superintendent  of  Insurance  (lb.). 

Foreign  insurance  companies  may  lawfully  be  directed  to  pay  a tax 
to  a designated  recipient  direct,  instead  of  into  the  public  treasury 
(Exempt  Firemen’s,  etc.,  Fund  v.  Roome,  93  N.  Y.,  313  [1883] ; affirm- 
ing 29  Hun,  391). 
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XIX. 

STATE  TAX  ON  COLLATERAL  INHERITANCES. 

L.  1885,  Ch.  483,  p.  820,  an  act  to  tax  gifts,  legacies  and  collateral 
inheritances  in  certain  cases  (as  amended  by  L.  1887,  Ch.  713,  p.  921) : 

“ § 1.  After  the  passage  of  this  act,  all  property  which  shall 
pass  by  will  or  by  the  interstate  laws  of  this  State,  from  any  person  who 
may  die  seizedTbr'possessed  of  the  same  while  a resident  of  this  State, 
or  if  such  decedent  was  not  a resident  of  this  State  at  the  time  of  his 
death,  which  property,  or  any  part  thereof,  shall  be  within  this  State, 
or  any  interest  therein,  or  income  therefrom,  which  shall  be  transferred 
by  deed,  grant,  sale  or  gift,  made  or  intended  to  take  effect  in  possession 
or  enjoyment  after  the  death  of  the  grantor  or  bargainor,  to  any  per- 
son or  persons,  or  to  any  body  politic  or  corporate,  in  trust  or  other- 
wise, or  by  reason  whereof  any  person,  or 'body  politic  or  corporate, 
shall  become  beneficially  entitled,  in  possession  or  expectancy,  to  any 
property,  of  to  the  income  thereof,  other  than  to  or  for  the  use  of  his 
or  her  father,  mother,  husband,  wife,  child,  brother,  sister,  the  wife  or 
widow  of  a son  or  the  husband  of  a daughter,  or  any  child  or  children 
adopted  as  such  in  conformity  with  the  Laws  of  the  State  of  New  York, 
or  any  person  to  whom  the  deceased  for  not  less  than  ten  years  prior 
to  his  or  her  death  stood  in  the  mutually  acknowledged  relation  of  a 
parent,  and  any  lineal  descendant  of  such  decedent  born  in  lawful  wed- 
lock, or  the  societies,  corporations  and  institutions  now  exempted  by 
law  from  taxation,  by  reason  whereof  any  such  person  or  corporation 
shall  become  beneficially  entitled,  in  possession  or  expectancy,  to  any 
such  property,  or  to  the  income,  shall  be  and  is  subject  to  a tax  of  five 
dollars  on  every  one  hundred  dollars  of  the  clear  market  value  of  such 
property,  and  at  and  after  the  same  rate  for  any  less  amount,  to  be 
paid  to  the  treasurer  of  the  proper  county,  and  in  the  city  and  county 
of  New  York  to  the  Comptroller  thereof,  for  the  use  of  the  State,  and 
all  administrators,  executors  and  trustees  shall  be  liable  for  any  and  all 
such  taxes  until  the  same  shall  have  been  paid  as  hereinafter  directed, 
provided  that  an  estate  which  may  be  valued  at  a less  sum  than  five 
hundred  dollars  shall  not  be  subject  to  such  duty  or  tax.” 

Among  other  States  having  collateral  inheritance  taxes  are  Penn- 
sylvania, Maryland,  Missouri,  Virginia,  West  Virginia  and  Delaware. 
For  case  on  United  States  succession  tax  see  U.  S.  v.  Hunnewell,  13 
Fed.  Rep’r,  617  (1882). 

Since  the  tax  is  imposed  not  upon  the  property  itself  but  the  devo- 
lution thereof,  it  is  immaterial  that  it  consists  in  part  of  United  States 
bonds  (Matter  of  Howard,  5 Dem.,  483  [1887]). 

This  statute  is  not  in  contravention  of  the  State  Constitution,  Art.  3, 
§ 20.  That  section  applies  to  the  annual  taxes  and  not  to  such  a 
special  tax  as  this.  The  statute  in  question  sufficiently  provides  for 
notice  and  hearing  to  meet  the  requirement  of  due  process  of  law  in 
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Art.  1,  § 3 (Matter  of  McPherson,  104  N.  Y.,  306  [1887];  affirming 
5 Dem.,  166  [1886]). 

L.  1885,  Ch.  483,  took  effect  June  30,  1885,  the  twentieth  day  after 
its  passage  (Matter  of  Howe,  48  Hun,  235  [1888]). 

This  last  case  overrules  Matter  of  Chardavoyne,  5 Dem.,  466  (1887), 
which  held  that  the  act  took  effect  so  as  to  subject  to  taxation  property 
which  passed  from  an  owner  who  died  after  June  10,  1885,  the  date 
of  the  passage  of  the  act. 

The  term  “ lineal  descendant  ” does  not  include  nephews  and  nieces 
(Matter  of  Miller,  45  Hun,  244  [1887];  affirming  5 Dem.,  132  [1887]). 

“Lineal  descendants”  means  lineal  descendants  of  the  testator 
(Matter  of  Smith,  5 Dem.,  90  [1886]). 

A legacy  to  the  husband  of  testator’s  deceased  daughter  is  not 
taxable  (Matter  of  Woolsey,  19  Abb.  N.  C.,  232  [1887]). 

A contingent  remainder  to  one  not  exempted  by  the  statute  becomes 
taxable  only  when  the  defeat  of  it  becomes  impossible,  though  a 
vested  remainder  is  taxable  on  the  death  of  the  decedent  (Matter  of 
Lefever,  5 Dem.,  184  [1887]). 

Devise  and  bequest  of  interests  subject  to  a life  estate  and  to  a 
power  of  disposal, — held  mot  to  be  the  subject  of  assessment  until  after 
the  termination  of  the  life  estate  and  power  (Matter  of  Cager,  46  Hun, 
657  [1887]). 

Under  L.  1885,  Ch.  483,  the  real  and  personal  estate  of  a non-resident 
dying  in  another  State  is  subject  to  tax  (Matter  of  Enston,  46  Hun, 
506;  19  Abb.,  N.  C.,  227  [1887];  affirming  5 Dem.,  93  [1887]). 

The  societies  exempt  under  the  statute  are  not  only  those  declared 
exempt  by  their  charters,  but  also  such  as  are  exempted  by  general 
statute  (Matter  of  Miller,  5 Dem.,  132  [1887]). 

The  Church  Charity  Foundation  of  Long  Island,  being  a corporation 
whose  property  is  specifically  exempted  by  law  from  taxation, — held 
to  be  exempt  from  the  operation  of  this  statute  (Matter  cf  Hunter,  11 
N.  Y.  State  Rep’r,  704  [1887]). 

The  word  “estate”  refers  to  the  share  liable  to  taxation,  not  to  the 
whole  estate  left  by  the  ancestor.  Legacies  of  a less  value  than  $500 
are  not  taxable  (Matter  of  Smith,  5 Dem.,  90  [1886] ). 

Bequests  and  devises  of  less  value  than  $500  are  not  subject  to  the 
tax  (Matter  of  McCready,  27  N.  Y.  Weekly  Dig.,  188  [1887] ; S.  C.,  10 
N.  Y.  State  Rep.,  696  [1887]). 

The  last  two  cases  were  followed  in  McVean  v.  Sheldon,  48  Hun,  163 
(1888),  which  overrules  the  following  case  in  respect  to  the  point  stated. 
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Legacies  of  a less  amount  than  $500  are  taxable,  the  provision  as  to 
amount  referring  to  the  whole  estate  of  the  decedent  and  not  to  the 
share  of  the  legatee  (Matter  of  Miller,  5 Dem.,  132  [1887]). 

The  exception  of  corporations  “ now  exempted  by  law  from  taxa- 
tion,” does  not  include  foreign  corporations  exempted  from  taxation 
by  the  law  of  their  origin  (In  re  McCoskey’s  Estate,  1 N.  Y.  Supplt., 
782  [1888];  S.  C.,  17  N.  Y.  State  Rep.,  829  [1888]). 

The  exception  last  referred  to  does  not  include  domestic,  religious 
or  charitable  corporations  whose  property  is  exempt  only  under  the 
general  provisions  of  the  Revised  Statutes,  nor  does  it  include  foreign 
corporations  (Catlin  v.  St.  Paul’s  Church,  1 N.  Y.  Supplt.,  808  [1888] ; 

S.  C.,  17  N.  Y.  State  Rep.,  707  [1888]). 

For  a trust  which  is  within  the  exemption,  see  Matter  of  Farley,  15 
N.  Y.  State  Rep.,  727  (1888). 

For  other  cases  construing  this  section,  see  Matter  of  Jones,  5 Dem., 

30  (1887);  Matter  of  Astor,  14  N.  Y.  State  Rep.,  478  (1888). 

The  portions  of  the  original  statute  copied  into  the  law  of  1887  are 
not  to  be  considered  as  repealed,  but  they  are  to  be  considered  as  the 
law  from  the  beginning,  and  the  new  parts  of  changed  portions  of 
the  statute  are  not  to  be  taken  to  have  been  the  law  at  any  time  prior 
to  the  passage  of  the  act  of  1887.  An  order  having  been  made  prior 
to  the  act  of  1887,  charging  a legacy  to  an  adopted  son  with  a .tax,— 
held , that  such  tax  was  due  and  payable  at  the  death  of  the  decedent, 
and  that  the  order  was  rightly  made,  and  would  not  be  vacated  on  • 
the  ground  that  the  tax  had  not  been  paid  prior  to  passage  of  the  act 
of  1887  (Matter  of  Miller,  47  Hud,  394  (1888). 

The  act  of  1887  has  no  application  to  the  adopted  children  of  dece- 
dents dying  between  June  30,  1885  and  June  25,  1887.  Its  passage 
found  them  liable  to  the  payment  of  this  tax,  and  it  leaves  them  as  it 
found  them  (Matter  of  Thompson,  14  N.  Y.  State  Rep.,  487  [1888]). 

Laws  of  1885,  Ch.  483,  p.  820 : 

“ § 2.  When  any  grant,  gift,  If  gacy  or  succession  upon  which  a tax 
is  imposed  by  section  first  of  this  act,  shall  be  an  estate,  income  or 
interest  for  a term  of  years  or  for  life,  or  determinable  upon  any  future 
or  contingent  event,  or  shall  be  a remainder,  reversion  or  other 
expectancy,  real  or  personal,  the  entire  property  or  fund  by  which 
such  estate,  income  or  interest  is  supported,  or  of  which  it  is  a part, 
shall  be  appraised  immediately  after  the  death  of  the  decedent,  at 
what  was  the  fair  and  clear  market  value  thereof  at  the  time  of  the 
death  of  the  decedent,  in  the  manner  hereinafter  provided,  and  the 
surrogate  shall  thereupon  assess  and  determine  the  value  of  the  estate, 
income  or  interest  subject  to  said  tax,  in  the  manner  recorded  in  sec- 
tion thirteen  of  this  act,  and  the  tax  prescribed  by  this  act  shall  be 
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immediately  due  and  payable  to  the  treasurer  of  the  proper  county, 
and  in  the  city  or  county  of  New  York  to  the  comptroller  thereof,  and, 
together  with  the  interest  thereon,  shall  be  and  remain  a lien  on  said 
property  until  the  same  is  paid;  provided  that  the  person  or  persons, 
or  body  politic  or  corporate  beneficially  interested  in  the  property 
chargeable  with  said  tax,  may  elect  not  to  pay  the  same  until  they 
shall  come  into  the  actual  possession  or  enjoyment  of  such  property, 
and  in  that  case  such  person  or  persons,  or  body  politic  or  corporate, 
shall  give  a bond  to  the  people  of  the  State  of  York  in  a penalty  of 
three  times  the  amount  of  the  tax  arising  upon  personal  estate,  with 
such  sureties  as  the  surrogate  of  the  proper  county  may  approve 
conditioned  for  the  payment  of  said  tax  and  interest  thereon  at  such 
time  or  period  as  they  or  their  representatives  may  come  into  the 
actual  possession  or  enjoyment  of  such  property,  which  bond  shall  be 
filed  in  the  office  of  the  surrogate  of  the  proper  county;  provided 
further,  that  such  person  shall  make  a full  verified  return  of  such 
property  to  said  surrogate,  and  file  the  same  in  his  office  within  one 
year  from  the  death  of  the  decedent,  and  within  that  period  enter  into 
such  security  and  renew  the  same  every  five  years.”  (As  amended  by 
L.  1887,  Ch.  713,  p.  921.) 

This  act  does  not  apply  to  a legacy  to  a collateral  relative  which 
vested  before  the  passage  of  the  act,  though  the  right  of  possession 
did  not  accrue  till  thereafter  (Matter  of  Cogswell,  4 Dem.,  248, 
1 1885]). 

For  cases  construing  this  section  see  Matter  of  Lefever,  5 Dem.,  184 
(1887) ; Matter  of  Miller,  5 Dem.,  132  (1887) ; Matter  of  Astor,  14  N.  Y. 
State  Bep.,  478  (1888);  S.  C.,  17  id.,  787. 

“ § 3.  Whenever  a decedent  appoints  or  names  one  or  more  execu- 
tors or  trustees  and  makes  a bequest  or  devise  of  property  to  them  in 
lieu  of  their  commissions  or  allowances  which  otherwise  would  be 
liable  to  said  tax,  or  appoints  them  his  residuary  legatees,  and  said 
bequest,  devises  or  residuary  legacies  exceed  what  would  be  a reason- 
able compensation  for  their  services,  such  excess  shall  be  liable  to 
said  tax,  and  the  surrogate’s  court  having  jurisdiction  in  the  case  shall 
fix  such  compensation.” 

(See  Matter  of  Jones,  5 Dem.,  30  [1887].) 

“§  4.  Ail  taxes  imposed  by  this  act,  unless  otherwise  herein  pro- 
vided for,  shall  be  due  and  payable  at  the  death  of  the  decedent,  and 
if  the  same  are  paid  within  eighteen  months,  no  interest  shall  be 
charged  and  collected  thereon,  but  if  not  so  paid,  interest  at  the  rate 
of  ten  per  cent  per  annum  shall  be  charged  and  collected  from  the 
time  said  tax  accrued;  provided,  that  if  said  tax  is  paid  within  six 
months  from  the  accruing  thereof,  a discount  of  five  per  cent  shall 
be  allowed  and  deducted  from  said  tax,  and  in  all  cases  where  the 
executors,  administrators  or  trustees  do  not  pay  such  tax  within 
eighteen  months  from  the  death  oFYEe  decedent,  they  shall  be 
required  to  give  a bond  in  the  form  and  terthe  effect  prescribed  in  see* 
tion  two  of  this  act  for  the  payment  of  saicbtax,  together  with  interest.” 
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On  the  time  when  the  taxes  are  payable  see  Matter  of  Miller,  47  Hun, 
394  (1888).  On  the  construction  of  this  section  see,  also,  Matter  of 
Thompson,  14  N.  Y.  State  Rep.,  487  (1888);  Matter  of  Astor,  14  N.  Y. 
State  Rep.,  478  (1888)  ; S.  G.,  id.,  787. 

“§  5.  The' penalty  of  ten  per  cent  per  annum,  imposed  by  section 
four  hereof  for  the  non-payment  of  said  tax,  shall  not  be  charged 
where  in  cases  by  reason  of  claims  made  upon  the  estate,  necessary 
litigation  or  other  unavoidable  cause  of  delay,  the  estate  of  any 
decedent,  or  a part  thereof,  can  not  be  settled  at  the  end  of  eighteen 
months  from  the  death  of  the  decedent,  and  in  such  cases  only  six  per 
cent  per  annum  shall  be  charged  upon  the  said  tax  from  the  expiration 
of  said  eighteen  months  until  the  cause  of  such  delay  is  removed.” 
(As  amended  by  L.  1887,  Ch.  713,  p.  922.) 

“ § 6.  Any  administrator,  executor  or  trustee  having  in  charge  or 
trust  any  legacy  or  property  for  distribution  subject  to  the  said  tax 
shall  deduct  the  tax  therefrom,  or  if  the  legacy  or  property  be  not 
money,  he  shall  collect  the  tax  thereon  upon  the  appraised  value 
thereof  from  the  legatee  or  person  entitled  to  such  property,  and  he 
shall  not  deliver  or  be  compelled  to  deliver  any  specific  legacy  or 
property  subject  to  tax  to  any  person,  until  he  shall  have  collected 
the  tax  thereon;  and  whenever  any  such  legacy  shall  be  charged  upon 
or  payable  out  of  real  estate,  the  heir  or  devisee,  before  paying  the 
same,  shall  deduct  said  tax  therefrom,  and  pay  the  same  to  the  execu- 
tor, administrator  or  trustee,  and  the  same  shall  remain  a charge  on 
such  real  estate  until  paid,  and  the  payment  thereof  shall  be  enforced 
by  the  executor,  administrator  or  trustee  in  the  same  manner  that  the 
payment  of  such  legacy  might  be  enforced;  if,  however,  such  legacy 
be  given  in  money  to  any  person  for  a limited  period,  he  shall  retain 
the  tax  upon  the  whole  amount,  but  if  it  be  not  in  money,  he  shall 
make  application  to  the  court  having  jurisdiction  of  his  accounts,  to 
make  an  apportionment,  if  the  case  require  it,  of  the  sum  to  be  paid 
into  his  hands  by  such  legatees,  and  for  such  further  order  relative 
thereto  as  the  case  may  require.” 

See  Matter  of  Howard,  5 Dem.,  483  (1887);  Matter  of  Jones,  5 Dem., 
30  (1887). 

“§  7.  All  executors,  administrators  and  trustees  shall  have  full 
power  to  sell  so  much  of  the  property  of  the  decedent  as  will  enable 
them  to  pay  said  tax,  in  the  same  manner  as  they  may  be  enabled  by 
law  to  do  for  the  payment  of  debts  of  their  testators  and  intestates, 
and  the  amount  of  said  tax  shall  be  paid  as  hereinafter  directed. 

“ § 8.  Every  sum  of  money  retained  by  any  executor,  administrator 
or  trustee,  or  paid  into  his  hands  for  any  tax  on  any  property,  shall  be 
paid  by  him,  within  thirty  days  thereafter,  to  the  treasurer  of  the 
proper  county,  or  in  the  city  and  county  of  New  York,  to  the  comp- 
troller thereof,  and  the  said  treasurer  or  comptroller  shall  give,  and 
every  executor,  administrator  or  trustee  shall  take  duplicate  receipts 
from  him  of  such  payment,  one  of  which  receipts  he  shall  immedi- 
ately send  to  the  comptroller  of  the  State,  whose  duty  it  shall  be  to 
30 


234 


STATE  COLLATEBAL  INHEBIT  AN CE  TAX. 


charge  the  treasurer  or  comptroller  so  receiving  the  tax  with  the 
amount  thereof,  and  shall  seal  said  receipt  with  the  seal  of  his 
office,  and  countersign  the  same  and  return  it  to  the  executor, 
administrator  or  trustee,  whereupon  it  shall  be  a proper  voucher  in 
the  settlement  of  his  accounts  ; but  an  executor,  administrator  or 
trustee  shall  not  be  entitled  to  credits  in  his  accounts  nor  be  dis- 
charged from  liability  for  such  tax  unless  he  shall  produce  a receipt 
so  sealed  and  countersigned  by  the  comptroller,  or  a copy  thereof 
certified  by  him.”  (As  amended  by  L.  1887,  Ch.  713,  p.  923.) 

“ § 9.  Whenever  any  of  the  real  estate  of  which  any  decedent  may 
die  seized  shall  pass  to  any  b ody  politic  or  corporate,  or  to  any  person 
or  persons,  other  than  his  or  her  father,  mother,  husband,  wife,  lawful 
issue,  brother,  sister,  wife  or  widow  of  a son,  or  husband  of  a daughter, 
or  child  or  children  adopted  by  such  decedent  accordingly  to  law,  or 
any  person  to  whom  the  deceased  for  not  less  than  ten  years  prior  to 
his  or  her  death,  stood  in  the  mutually  acknowledged  relation  of  a 
parent,  or  in  trust  for  them,  or  some  of  them,  it  shall  be  the  duty  of  the 
executors,  administrators  or  trustees  of  such  decedent,  to  give  informa- 
tion thereof  in  writing  to  the  treasurer  or  comptroller  of  the  county 
where  such  real  estate  is  situate,  within  six  months  after  they  under- 
take the  execution  of  their  respective  duties,  or,  if  the  fact  be  not 
known  to  them  within  that  period,  then  within  one  month  after  the 
same  shall  have  come  to  their  knowledge.”  (As  amended  by  L.  1887, 
Ch.  713,  p.  923.) 

Matter  of  Miller,  5 Dem.,  132  (1887). 

“ § 10.  Whenever  any  debts  shall  be  proven  against  the  estate  of  a 
decedent,  after  the  payment  of  legacies  or  distribution  of  property, 
from  which  the  said  tax  has  been  deducted,  or  upon  which  it  has  been 
paid,  and  a refund  is  made  by  the  legatee,  devisee,  heir  or  next  of  kin, 
a proportion  of  the  tax  so  paid  shall  be  repaid  to  him  by  the  executor, 
administrator  or  trustee,  if  the  said  tax  has  not  been  paid  to  the 
county  treasurer,  comptroller,  or  to  the  State  treasurer,  or  by  them  if 
it  has  been  so  paid.”  (As  amended  by  L.  1887,  Ch.  713,  p.  923.) 

“ § 11.  Whenever  any  foreign  executor  or  administrator  shall  assign 
or  transfer  any  stocks  or  loans  in  this  State,  standing  in  the  name  of 
a decedent,  or  in  trust  for  a decedent,  which  shall  be  liable  to  the  said 
tax,  such  tax  shall  be  paid  to  the  treasurer  or  comptroller  of  the 
proper  county  on  the  transfer  thereof,  otherwise  the  corporation  per- 
mitting such  transfer  shall  become  liable  to  pay  such  tax,  provided 
that  such  corporation  had  knowledge  before  such  transfer  that  said 
stocks  or  loans  are  liable  to  said  tax.”  (As  amended  by  L.  1887,  Ch. 
713,  p.  924.) 

“§  12.  When  any  amount  of  said  tax  shall  have  been  paid  errone- 
ously to  the  State  treasurer,  it  shall  be  lawful  for  him,  on  satisfactory 
proof  rendered  to  the  comptroller  by  said  county  treasurer  or  comp- 
troller of  such  erroneous  payment,  to  refund  and  pay  to  the  executor, 
administrator,  person  or  persons  who  have  paid  any  such  tax  in  error, 
the  amount  of  such  tax  so  paid,  provided  that  all  such  applications 
for  the  payment  of  such  tax  shall  be  made  within  five  years  from  the 
date  of  such  payment.”  (As  amended  by  L.  1887,  Ch.  712,  p 924.) 

Matter  of  Chardavoyne,  5 Dem.,  466  (1887). 
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“ § 13.  In  order  to  fix  the  value  of  property  of  persons  whose  estates 
shall  he  subject  to  the  payment  of  said  tax,  the  surrogate,  on  the 
application  of  any  interested  party,  or  upon  his  own  motion,  shall 
appoint  some  competent  person  as  appraiser  as  often  as,  and  whenever 
occasion  may  require,  whose  duty  it  shall  be  forthwith  to  give  such 
notice  by  mail  to  all  persons  known  to  have  or  claim  an  interest  in 
such  property,  and  to  such  persons  as  the  surrogate  may  by  order 
direct,  of  the  time  and  place  he  will  appraise  such  property;  and,  at 
such  time  and  place,  to  appraise  the  same  at  its  fair  market  value,  and 
make  a report  thereof  in  writing  to  said  surrogate,  together  with  such 
other  facts  in  relation  thereto  as  said  surrogate  may  by  order  require, 
to  be  filed  in  the  office  of  such  surrogate;  and  from  this  report  the 
said  surrogate  shall  forthwith  assess  and  fix  the  then  cash  value  of  all 
estates,  annuities  and  life  estates,  or  terms  of  years  growing  out  of 
said  estate,  and  the  tax  to  which  the  same  is  liable,  and  shall  immedi- 
ately give  notice  thereof  by  mail  to  all  parties  known  to  be  interested 
therein,  and  the  value  of  every  future  or  contingent  or  limited  estate, 
income  or  interest  shall,  for  the  purposes  of  this  act,  be  determined  by 
the  rule,  method  and  standards  of  mortality  and  of  value,  which  are 
employed  by  the  superintendent  of  the  insurance  department  in  ascer- 
taining the  value  of  policies  of  life  insurance  and  annuities,  for  the 
determination  of  the  liabilities  of  life  insurance  companies,  save  that 
the  rate  of  interest  to  be  assessed  in  computing  the  present  value  of 
all  future  interests  and  contingencies  shall  be  five  per  cent  per 
annum;  and  the  superintendent  of  the  insurance  department  shall,  on 
the  application  of  any  surrogate,  determine  the  value  of  such  future 
or  contingent  or  limited  estate,  income  or  interest,  upon  the  facts  con- 
tained in  such  report,  and  certify  the  same  to  the  surrogate,  and  his 
certificate  shall  be  conclusive  evidence  that  the  method  of  computa- 
tions adopted  therein  is  correct.  Any  person  or  persons  dissatisfied 
with  appraisement  or  assessment  may  appeal  therefrom  to  the  sur- 
rogate of  the  proper  county  within  sixty  days  after  the  making  and 
filing  of  such  assessment,  on  paying  or  giving  security  approved  by 
the  surrogate  to  pay  all  costs,  together  with  whatever  tax  shall  be 
fixed  by  said  court.  The  said  appraiser  shall  be  paid  by  the  county 
treasurer  or  comptroller  out  of  any  funds  he  may  have  in  his  hands 
on  account  of  said  tax,  on  the  certificate  of  the  surrogate,  at  the  rate 
of  three  dollars  per  day  for  every  day  actually  and  necessarily 
employed  in  said  appraisement,  together  with  his  actual  and  neces- 
sary traveling  expenses.”  ^As  amended  by  E.  1 887,  Ch.  713,  p.  924.) 

It  is  only  necessary  to  appoint  an  appraiser  where  specific  legacies 
subject  to  tax  are  given,  or  where  remainders,  annuities,  etc.,  are 
created  (Matter  of  Jones,  5 Dem.,  30  [1887]).' 

The  duty  of  the  appraiser  extends  only  to  the  value  of  the  articles, 
annuities,  etc.,  devised  or  bequeathed  not  to  the  whole  estate  of  the 
testator  (lb.).  (But  compare  Matter  of  Astor  cited  below.) 

In  the  case  of  a will,  under  the  provisions  of  wrhich  the  legacies 
subject  to  tax  are  in  cash,  the  appointment  of  an  appraiser  is  unneces- 
sary. The  surrogate,  on  application,  or  on  his  owrn  motion,  shall 
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appraise  the  value,  and  assess  the  tax  by  order  and  thereupon  give 
notice  to  all  persons  interested  (Matter  of  Astor,  14  N.  Y.  State  Rep.,  478 
11888]  ; see,  also,  Matter  of  Astor,  17  N.  Y.  State  Rep.,  787  [1888]). 

Estates  for  life  should  be  valued  according  to  the  rules  of  the 
Supreme  Court  (Matter  of  Robertson,  5 Dem.,  92  [1887]). 

See,  also,  Matter  of  Jones,  5 Dem.,  30  (1887). 

“ § 14.  Any  appraiser  appointed  by  virtue  of  this  act  who  shall  take 
any  fee  or  reward  from  any  executor,  administrator,  trustee,  legatee, 
next  of  kin  or  heir  cf  any  decedent,  or  from  any  other  person  liable 
to  pay  said  tax  or  any  portion  thereof,  shall  be  guilty  of  a misde- 
meanor, and  upon  conviction  in  any  court  having  jurisdiction  of 
misdemeanors  he  shall  be  fined  not  less  than  two  hundred  and  fifty 
dollars  nor  more  than  five  hundred  dollars,  and  imprisoned  not  exceed- 
ing ninety  days;  and  in  addition  thereto  the  surrogate  shall  dismiss 
him  from  such  service. 

“§  15.  The  surrogate’s  court  in  the  county  in  which  the  real  prop- 
erty is  situate  of  a decedent  who  was  not  a resident  of  the  State,  or  in 
the  county  of  which  the  decedent  was  a resident  at  the  time  of  his 
death,  shall  have  jurisdiction  to  hear  and  determine  all  questions  in 
relation  to  the  tax  arising  under  the  provisions  of  this  act,  and  the 
surrogate  first  acquiring  jurisdiction  hereunder  shall  -retain  the  same 
to  the  exclusion  of  every  other. 

“§  16.  If  it  shall  appear  to  the  surrogate’s  court  that  any  tax  accru- 
ing under  this  act  has  not  been  paid  according  to  law,  it  shall  issue  a 
citation  citing  the  persons  interested  in  the  property  liable  to  the  tax 
to  appear  before  the  court  on  a day  certain,  not  more  than  three 
months  after  the  date  of  such  citation,  and  show  cause  why  said  tax 
should  not  be  paid.  The  service  of  such  citation  and  the  time,  man- 
ner and  proof  thereof  and  fees  therefor,  and  the  hearing  and  determi- 
nation thereon,  and  the  enforcement  of  the  determination  or  decree 
shall  conform  to  the  provisions  of  the  Code  of  Civil  Procedure  for  the 
service  of  citations  now  issuing  out  of  surrogates’  courts,  and  the 
hearing  and  determination  thereon  and  its  enforcement.  And  the 
surrogate  or  clerk  of  the  surrogate’s  court  shall,  upon  the  request  of 
the  district  attorney,  treasurer  of  the  county  or  comptroller  of  the 
county  of  New  York,  furnish,  without  fee,  one  or  more  transcripts  of 
such  decree,  as  provided  in  section  twenty-five  hundred  and  fifty- three 
of  the  Code  of  Civil  Procedure,  and  the  same  shall  be  docketed  and 
filed  by  the  county  clerk  of  any  county  in  the  State  without  fee  in  the 
same  manner  and  with  the  same  effect  as  provided  by  said  section  for 
filing  and  docketing  transcripts  of  decrees  of  such  courts.” 

Matter  of  Jones,  5 Dem.,  30  (1887);  Matter  of  Astor,  14  N.  Y.  S.  Rep., 
478  (1888) ; S.  C.,  17  id.,  787;  Matter  of  Farley,  15  N.  Y.  S.  Rep.,  727  (1888), 

The  imposition  and  the  collection  of  the  tax  are  incidents  to  the 
final  settlement  and  adjustment  of  estates  of  deceased  persons  and  not 
so  foreign  to  the  jurisdiction  of  Surrogates’  Courts  as  to  be  unconsti- 
tutional (Matter  of  McPherson,  104  N.  Y.,  306  [1887];  affirming  5 
Dem.,  166  [1886]. 
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See  Matter  of  Jones,  5 Dem.,  30  (1887);  Matter  of  Farley,  15  N.  Y, 
State  Rep.,  727  (1888). 

“ § 17.  Whenever  the  treasurer  or  comptroller  of  any  county  shall 
have  reason  to  believe  that  any  tax  is  due  and  unpaid  under  this  act, 
after  the  refusal  or  neglect  of  the  person  interested  in  the  property 
liable  to  said  tax  to  pay  the  same,  he  shall  notify  the  district  attorney 
of  the  proper  county,  in  writing,  of  such  failure  to  pay  such  tax,  and 
the  district  attorney  so  notified,  if  he  have  probable  cause  to  believe 
a tax  is  due  and  unpaid,  shall  prosecute  the  proceeding  in  the  surro- 
gate’s court  in  the  proper  county,  as  provided  in  section  sixteen  of 
this  act,  for  the  enforcement  and  collection  of  such  tax.  All  costs 
awarded  by  such  decree  that  may  be  collected  after  the  collection  and 
payment  of  the  tax  to  the  treasurer  or  comptroller  of  the  proper  county 
may  be  retained  by  the  district  attorney  hereafter  elected  or  appointed 
for  his  own  use.” 

Matter  of  Jones,  5 Dem.,  30  (1887);  Matter  of  Chardavoyne,  5 Dem., 
466  (1887);  Matter  of  Astor,  14  N.  Y.  State  Rep..  478  (1888);  S.  C.,  17 
id.,  787;  Matter  of  Farly,  15  N.  Y.  State  Rep.,  727  (1888). 

“ § 18.  The  surrogate  and  county  clerk  of  each  county  shall,  every 
three  months,  make  a statement  in  writing  to  the  county  treasurer  or 
comptroller  of  his  county  of  the  property  from  which  or  the  party 
from  which  he  has  reason  to  believe  a tax  under  this  act  is  due  and 
unpaid.”  (As  amended  by  L.  1887,  Ch.  713.) 

See  Matter  of  Astor,  14  N.  Y.  State  Rep.,  478  (1888);  S.  C.,  id.  787 . 

“ § 19.  Whenever  the  surrogate  of  any  county  shall  certifiy  that 
there  was  probable  cause  for  issuing  a citation  and  taking  the  pro- 
ceedings specified  in  section  sixteen  of  this  act,  the  State  treasurer 
shall  pay  or  allow  to  the  treasurer  or  comptroller  of  any  county  all 
expenses  incurred  for  services  of  citation  and  his  other  lawful  dis- 
bursements that  have  not  otherwise  been  paid. 

“ § 20.  The  comptroller  of  the  State  shall  furnish  to  each  surrogate 
a book  in  which  he  shall  enter  the  returns  made  by  appraisers,  the 
cash  value  of  annuities,  life  estates  and  terms  of  years  and  other 
property  fixed  by  him,  and  the  tax  assessed  thereon  and  the  amounts 
of  any  receipts  for  payments  thereon  filed  with  him,  which  books 
shall  be  kept  in  the  office  of  the  surrogate  as  a public  record.” 

Matter  of  Astor,  14  N.  Y.  State  Rep.,  478  (1888);  S.  C.,  id.,  787. 

The  surrogate  should  not  take  any  steps  upon  his  own  motion  until 
the  expiration  of  eighteen  months  after  the  decedent’s  death  (Matter 
of  Astor,  14  N.  Y.  State  Rep.,  478  [1888] ; S.  C.,  id.  787). 

“ § 21.  The  treasurer  of  each  county  and  the  comptroller  of  the 
county  of  New  York  shall  collect  and  pay  the  State  treasurer  all  taxes 
that  may  be  due  and  p ay  able  under  this  act  who  shall  give  him  a 
receipt  therefor,  of  which  collection  and  payment  he  shall  make  a 
report  under  oath  to  the  comptroller  on  the  first  Monday  in  March 
and  September  of  each  year,  stating  for  what  estate  paid,  and  in  such 
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form  and  containing  such  particulars  as  the  comptroller  may  pre- 
scribe; and  for  all  such  taxes  collected  by  him  and  not  paid  to  the 
State  treasurer  by  the  first  day  of  October  and  April  of  each  year,  he 
shall  pay  interest  at  the  rate  of  ten  per  cent  per  annum.” 

See  Matter  of  Jones,  5 Dem.,  30  (1887). 

“ § 22.  The  treasurer  of  each  county  and  the  comptroller  of  the 
city  and  county  of  New  York,  shall  be  allowed  to  retain,  on  all  taxes 
paid  and  accounted  for  by  him  each  year  under  this  act,  in  addition  to 
his  salary  or  fees  now  allowed  by  law,  five  per  cent  on  the  first  fifty 
thousand  dollars  so  paid  and  accounted  for  by  him,  three  per  cent  on 
the  next  fifty  thousand  dollars  so  paid  and  accounted  for  by  him,  and 
one  per  cent  on  all  additional  sums  so  paid  and  accounted  for  by  him.” 
(As  amended  by  L.  1887,  Ch.  713,  p.  926.) 

“ § 23.  Any  person,  or  body  politic  or  corporate,  shall,  upon  pay- 
ment of  the  sum  of  fifty  cents,  be  entitled  to  a receipt  from  the  county 
treasurer  of  any  county  or  comptroller  of  the  county  of  New  York, 
or  a copy  of  the  receipt,  at  his  option,  that  may  have  been  given  by 
said  treasurer  or  comptroller  for  the  payment  of  any  tax  under  this 
act,  to  be  sealed  with  the  seal  of  his  office,  which  receipt  shall  desig- 
nate on  what  real  property,  if  any,  of  which  any  decedent  may  have 
died  seized,  said  tax  has  been  paid,  and  by  whom  paid,  and  whether 
or  not  it  is  in  full  of  said  tax,  and  said  receipt  may  be  recorded  in  the 
clerk’s  office  of  the  county  in  which  said  property  is  situate,  in  a book 
to  be  kept  by  said  clerk  for  such  purpose,  which  shall  be  labeled 
f Collateral  Tax.’  ” 

§ 24.  “All  taxes  levied  and  collected  under  this  act,  shall  be  paid  into 
the  treasury  of  the  State,  for  the  uses  of  the  State,  and  shall  be 
applicable  to  the  payment  of  the  general  expenses  of  the  State  govern- 
ment, and  to  such  other  purposes  as  the  Legislature  may  by  law 
direct.”  (Added  by  L.  1887,  Ch.  713,  p.  926.) 

“ § 25.  “All  acts  or  parts  of  acts  inconsistent  with  the  provisions  of 
this  act  are  hereby  repealed.”  (Added  by  L.  1887,  Ch.  713,  p.  926.) 


XX. 

HIGHWAYS  AND  BRIDGES. 

2 R.  S.,  1213,  Part  1,  Ch.  XVI.,  Tit.  I,  Art.  I.,  § 1: 

§ 1.  “The  commissioners  of  highways  in  the  several  towns  in  this 
State,  shall  have  the  care  and  superintendence  of  the  highways  and 
bridges  therein;  and  it  shall  be  their  duty, 

“ 6.  To  assign  to  each  of  the  said  road  districts  such  of  the  inhabi- 
tants liable  to  work  on  the  highways  as  they  shall  think  proper, 
having  regard  to  proximity  of  residence  as  much  as  may  be;  provided, 
however,  that  whenever  the  commissioners  of  any  town  shall  have 
neglected,  for  the  period  of  one  year  at  any  time  after  any  public  road 
or  highway  shall  have  been  laid  out  and  title  thereto  acquired  by  due 
process  of  law,  to  open  or  work  the  same  or  any  part  thereof,  and 
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whenever  any  number  of  inhabitants  of  any  town,  in  or  through  which 
the  said  road  has  been  laid  out,  shall  have  given  ten  days  notice  to 
the  commissioners  of  said  town  that  they  desire  to  apply  the  whole 
or  any  part  of  their  highway  labor  to  the  working  of  said  road,  the 
said  commissioner  shall  forthwith  assign  the  said  inhabitants  to  such 
road,  direct  the  highway  labor,  for  which  they  are  annually  assessed, 
to  be  applied  to  the  same,  and  cause  the  same  to  be  worked  and  put 
in  good  order  for  vehicles  and  travellers  within  one  year,  under  the 
direction  of  any  of  the  said  inhabitants  whom  such  commissioners  may 
appoint  as  an  overseer  of  the  labor  so  to  be  applied  to  such  road ; and 
when  the  number  of  days  labor,  assessed  in  the  current  year  to  such 
inhabitants  as  their  annual  highway  tax,  is  not  sufficient  to  put  such 
road  in  good  order,  as  aforesaid,  then  the  said  inhabitants  may  antici- 
pate the  whole  or  any  part  of  the  highway  labor  assessed,  and  to  be 
assessed  against  them,  for  a period  not  exceeding  three  years;  but 
from  no  one  of  the  districts  into  which  the  said  town  is  divided  shall 
more  than  one-half  of  its  annual  labor  be  taken  and  applied  to  any 
road  not  embraced  in  said  district.”  [Thus  amended  by  L.  1853,  Ch. 
63,  p.  87.] 

§ 3.  Provides  for  estimate  of  expense. 

“ § 4.  The  commissioners  of  highways  of  each  town  shall  deliver  to 
the  supervisor  of  such  town,  statement  of  the  improvements  necessary 
to  be  made  on  the  roads  and  bridges,  together  with  the  probable 
expense  thereof,  which  supervisor  shall  lay  the  same  before  the  board 
of  supervisors  at  their  next  meeting.  The  board  of  supervisors 
shall  cause  the  amount  so  estimated,  to  be  assessed,  levied  and  col- 
lected, in  such  town,  in  the  same  manner  as  other  town  charges;  but 
the  moneys  to  be  raised  in  any  such  town  shall  not  exceed,  in  any  one 
year,  the  sum  of  two  hundred  and  fifty  dollars. 

“§  8.  When  the  quantity  of  labor  assessed  on  the  inhabitants  of  any 
road  district  by  the  commissioners  shall  be  deemed  insufficient  by  the 
overseer  of  such  district,  to  keep  the  roads  therein  in  repair,  it  shall 
be  the  further  duty  of  such  overseer,  to  make  another  assessment  on 
the  actual  residents  in  such  district,  in  the  same  proportion,  as  near 
as  may  be,  and  not  exceeding  one-third  of  the  number  of  days  assessed 
in  the  same  year  by  the  commissioners  on  the  inhabitants  of  such 
district;  and  the  labor  so  assessed  by  an  overseer  shall  be  performed, 
or  commuted  for,  in  like  manner  as  if  the  same  had  been  assessed  by 
the  commissioner  of  highways.” 

See  Hampton  v.  Hamsher,  46  Hun,  144  (1887). 

L.  1869,  Ch.  593,  p.  1419,  provides  for  assessment  for  removal  of 
snow  from  highways.  (See  L.  1865,  Ch.  791,  p.  1771,  § 3,  as  to 
obstruction  to  highways.) 

2 R.  S.,  1215,  Part  I.,  Ch.  XVI.,  Tit.  I.,  Art.  1 : 

§ 11.  The  commissioners  of  highways,  may  empower  overseers  to 
procure  an  iron  or  steel-shod  scraper,  road  machine  or  plough,  for  the 
use  of  their  road  district;  or  such  tools  may  be  purchased  for  two  or 
more  road  districts  in  any  town,  jointly  by  the  overseers  thereof;  each 
district  to  pay  toward  the  expense  thereof,  in  proportion  to  the  high- 
way tax  assessed  therein,  or  the  commissioners  may  make  said  pur- 
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chases  for  the  town  at  large,  such  expense  to  be  paid  for  by  a portion 
of  the  road  tax  of  such  district  or  town  not  exceeding  one-half  thereof 
in  any  one  year,  and  which  may  be  required  to  be  paid  in  money  for 
such  purpose  and  be  assessed  and  levied  upon  the  property  of  said 
districts,  and  collected  in  the  same  manner  as  taxes  are  now  levied 
and  collected  in  the  town,  except  that  the  part  thereof  so  required  to 
be  paid  in  money  shall  be  put  in  a separate  column  upon  the  tax- 
roll.  (As  amended  by  L.  1883,  Ch.  398,  p.  571 ; L.  1886,  Ch.  344,  p.  551.) 

§ 12.  Additional  assessment  for  same  purpose. 

To  support  mandamus  to  supervisors  to  levy  a tax  upon  a town  to 
pay  a judgment  against  highway  commissioners, — held,  that  the 
relators  must  show  a valid  judgment  against  the  town,  or  such  a 
judgment  against  the  commissioners  as  precluded  the  town  from  dis- 
puting it  (People  ex  rel.  Everett  v.  Supervisors  of  Ulster,  93  N.  Y., 
398  [1883]). 

Art.  2 : “ § 19.  Every  person  owning  or  occupying  land  in  the  town 
in  which  he  or  she  resides  and  every  male  inhabitant  above  the  age 
of  twenty-one  years  residing  in  the  town,  when  the  assessment  is 
made,  shall  be  assessed  to  work  on  the  public  highways  in  such  town; 
and  the  lands  of  non-residents,  situated  in  such  town,  shall  be 
assessed  for  highway  labor,  as  hereinafter  directed.” 

The  use  of  the  words  “he”  and  “she,”  in  this  section,  held  to  exclude 
corporations  (Bank  of  Ithaca  v.  King,  12  Wend.,  392  [1834]). 

In  this  connection,  see,  L.  1832,  Ch.  107,  p.  170,  An  act  to  amend 
article  second,  title  first,  of  the  sixteenth  chapter,  part  first  of  the 
Revised  Statutes,  entitled  “Of  the  persons  liable  to  work  on  high- 
ways, and  the  making  assessments  therefor.” 

“ § 1.  Lands  of  non-residents  within  any  town,  occupied  and  improved 
by  the  owner  or  owners,  or  his  or  their  servants  or  agents,  shall  be 
liable  to  the  same  assessments  for  highways  as  if  the  owner  or  owners 
were  residents.” 

§ 2.  Provides  for  reassessment  in  case  of  neglect. 

On  this  act  see  Hampton  v.  Hamsher,  46  Hun,  144  (1887). 

Highway  taxes  on  lands  of  non-residents  are  not  assessed,  or  put 
on  the  rolls,  or  valued  or  verified  by  the  assessors;  the  commissioners 
of  highways  make  this  assessment,  valuing  the  land  according  to  the 
valuation  of  the  preceding  year’s  assessment-roll,  or  if  the  land  was 
omitted  from  the  last  assessment-roll,  the  commissioners  make  an 
original  assessment  of  their  own  (Colman  v.  Shattuck,  2 Hun,  500  [1874] ). 

Where  one  owns  land  in  the  same  town  with  his  residence,  but  in  a 
different  road  district,  he  is  to  be  assessed  for  all  lands  he  may  own 
therein,  whether  in  the  road  district  in  which  he  resides,  or  in  another 
(Rinehart  v.  Young,  2 Lans.,  358  [1870]). 
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Lands  of  non-residents  are  properly  assessed  for  highway  taxes 
under  1 R.  S.  3d  ed.,  622,  § 19,  notwithstanding  the  amendments  by 
§§  32  and  33.  These  amendments  were  intended,  not  to  limit  the 
provisions  of  § 19,  but  to  place  the  agents  or  servants  of  the  owner 
occupying  the  land  on  the  same  footing  in  reference  to  liability  for 
tax  as  resident  owners  (Chamberlain  v.  Taylor,  36  Hun,  24  [1885]). 

See,  also,  on  the  construction  of  this  section  Hampton  v.  Hamsher, 
46  Hun,  144  (1887). 

2 R.  S.,  1222,  Part  I.,  Ch.  XVI.,  Tit.  I.,  Art.  2: 

“ § 22.  The  commissioners  of  highways  in  each  town,  at  their  first 
or  any  subsequent  meeting,  shall  make  out  a list  and  statement  of  the 
contents  of  all  lots,  pieces  or  parcels  of  land  within  such  town,  owned  by 
non-residents  therein.  Every  lot  so  designated  shall  be  described  in 
the  same  manner  as  is  required  from  assessors,  and  its  value  shall  be 
set  down  opposite  to  such  description,  such  value  shall  be  the  same 
as  was  affixed  to  such  lot  in  the  last  assessment-roll  of  the  town;  and 
if  such  lot  was  not  separately  valued  in  such  roll,  then  in  proportion 
to  the  valuation  which  shall  have  been  affixed  to  the  whole  tract  of 
which  such  lot  shall  be  a part.”  (As  amended  by  L.  1835,  Ch.  154, 
p.  163.) 

On  the  construction  of  this  section,  see  Fowler  v.  Westervelt,  17  Abb. 
Pr.  Rep.,  65  (1863). 

Where  by  the  statutes  of  this  State  it  appeared  that  the  town  of 
Portville  was  a part  of  the  territory  known  as  the  Holland  Land 
Company’s  lands,  — held,  that  the  designation  of  the  premises  as  “lot 
fifty-four,  town  one,  range  three,”  sufficiently  indicated  the  tract,  and 
gave  all  necessary  particulars  required  by  law  (Colman  v.  Shattuck,  2 
Hun,  500  [1874]). 

On  the  construction  of  L.  1835,  Ch.  154,  p.  163,  see  Hampton  v. 
Hamsher,  46  Hun,  144  (1887). 

Non-resident  land  not  improved  nor  occupied  by  an  agent  or  ser- 
vant,— held  not  exempt  from  highway  tax  by  L.  1835,  Ch.  154  (Ensign 
u Barse,  107  N.  Y.,  329  [1887]). 

2 R.  S.,  1223,  Part  I.,  Oh.  XVI.,  Tit.  I.,  Art.  2: 

“ § 23.  The  town  clerk  shall  deliver  the  lists  filed  by  the  overseers, 
to  the  commissioners  of  highways  of  the  town;  who  shall  proceed,  at 
their  next  meeting,  or  at  some  subsequent  meeting,  to  ascertain,  esti- 
mate and  assess  the  highway  labor  to  be  performed  in  their  town,  the 
then  ensuing  year.” 

It  would  seem  that  the  act,  in  terms,  contemplated  that  the  commis- 
sioners should  proceed  to  make  the  assessment  after  the  delivery  of 
the  “ lists  ” to  them;  but  it  does  not  prohibit  them  from  proceeding  if 
31 
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the  lists  be  not  furnished,  as  the  object  of  such  lists  is  to  indicate  the 
persons  “liable  to  work  on  the  highways”  (Rinehart  v.  Young,  2 
Lans.,  357  [1870]). 

The  commissioners  are  to  be  guided  in  their  assessment  by  the 
manner  in  which  the  assessors  have  made  their  assessment,  and  must 
assess  all  moneyed  and  stock  corporations  which  they  find  assessed  on 
the  last  assessment-roll  of  the  town,  as  inhabitants  thereof  without 
regard  to  the  place  of  their  actual  legal  residence.  Lands  are  to 
be  assessed  by  description,  and  not  in  the  name  of  the  owner  (Fowler 
u Westervelt,  17  Abb.  Pr.,  65  [1863]). 

2 R.  S.,  1223,  Part  I.,  Ch.  XVI.,  Tit.  I.,  Art.  2: 

“ § 24.  In  making  such  estimate  and  assessment  the  commissioners 
shall  proceed  as  follows: 

“ 1.  The  whole  number  of  days  work  to  be  assessed  in  each  year 
shall  be  ascertained,  and  shall  be  at  least  three  times  the  number  of 
taxable  inhabitants  in  such  town: 

“ 2.  Every  male  inhabitant  being  above  the  age  of  twenty-one  years 
(excepting  all  honorably  discharged  soldiers  and  sailors  who  lost  an 
arm  or  a leg  in  the  service  of  the  United  States  during  the  late  war, 
or  who  are  unable  to  perform  manual  labor  by  reason  of  injuries 
received  or  disabilities  incurred  in  such  service,  ministers  of  the  gos- 
pel, persons  seventy  years  of  age,  and  priests  of  every  denomination, 
paupers,  idiots  and  lunatics),  shall  be  assessed  at  least  one  day.”  (As 
amended  by  L.  1886,  Ch.  422,  p.  666.) 

“ 3.  The  residue  of  such  days’  work  shall  be  apportioned  upon  the 
estate,  real  and  personal  of  every  inhabitant  of  such  town,  as  the  same 
shall  appear  by  the  last  assessment-roll  of  the  said  town,  and  upon 
each  tract  or  parcel  of  land,  of  which  the  owners  are  non-residents, 
contained  in  the  list  made  as  aforesaid: 

“4.  If,  after  such  apportionment,  there  shall  be  any  deficiency  in 
the  number  of  days  work  determined  by  the  commissioners  to  be 
performed  in  their  town,  the  then  ensuing  year,  such  deficiency  shall 
be  assessed  upon  the  estates  real  and  personal,  of  the  inhabitants  of 
the  town,  and  upon  each  tract  or  parcel  of  land  of  which  the  owners 
are  non-residents  according  to  the  last  assessment-roll. 

“ 5.  The  commissioners  shall  affix  to  the  name  of  each  person  named 
in  the  lists  furnished  by  the  overseers,  and  also  to  the  description  of 
each  tract  or  parcel  of  land  contained  in  the  list  prepared  by  them  of 
non-resident  lands,  the  number  of  days  which  such  person  or  tract 
shall  be  assessed  for  highway  labor,  as  herein  directed,  and  the  com- 
missioners shall  subscribe  such  lists  and  file  them  with  the  town 
clerk.”  (As  amended  by  L.  1835,  Ch.  154,  p.  163.) 

The  commissioners  have  no  discretionary  power  whatever,  nor  any 
authority  over  the  assessment- roll,  by  which  they  can  correct  it  by 
omitting  from  their  assessment  for  highway  labor  any  real  or  personal 
estate  appearing  upon  it;  on  the  contrary,  they  are  bound  to  take  it 
as  it  appeared,  except  so  far  as  they  are  empowered  to  correct  omis- 
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sions  by  adding  the  names  of  those  inhabitants  left  off  and  such  as 
afterwards  become  taxable  inhabitants  (Village  of  Angelica  v.  Morse, 
56  Barb.,  382  [1867] ).  See,  also,  People  ex  rel.  Hudson  R.  R.  R.  Co.  v. 
Pierce,  31  Barb.,  139  (1860). 

2 R.  S.,  1223,  Part  L,  Ch.  XVI.,  Tit.  I,  Art.  2: 

“ § 25.  The  commissioners  of  highways  shall  direct  the  clerk  of  the 
town  to  make  a copy  of  said  list,  and  shall  subscribe  such  copies,  after 
which  they  shall  cause  the  several  copies  to  be  delivered  to  the 
respective  overseers  of  highways  of  the  several  districts  in  which  the 
highway  labor  is  assessed,  and  the  acceptance  of  such  list  by  any 
overseer  to  whom  the  same  may  be  delivered,  shall  be  deemed  con- 
clusive evidence  that  such  overseer  is  duly  chosen  or  appointed  to 
such  office,  although  the  acceptance  required  by  section  eighteen, 
article  two,  title  three,  chapter  eleven,  has  not  been  filed  as  required 
by  said  section.”  (As  amended  by  L.  1863,  Ch.  444,  p.  758.) 

Where  land  was  assessed  as  in  District  16,  which,  it  appeared  by  a 
subsequent  record,  was  in  District  15,  — held,  that  it  would  be  pre- 
sumed that  a change  was  made  after  the  assessment,  and  that  the  tax 
deed  was  regular  (Jones  v.  Chamberlin,  21  N.  Y.,  Weekly  Dig.,  537 
[1885]). 

The  omission  of  the  dollar  mark,  — held  not  to  invalidate  the 
assessment  (lb.). 

See,  also,  on  the  construction  of  this  section  Hampton  v.  Hamsher, 
46  Hun,  144  (1887). 

2 R.  S.,  1223,  Part  I.,  Ch.  XVI.,  Tit.  L,  Art.  2: 

“ § 26.  The  names  of  persons  left  out  of  any  such  list,  and  of  new 
inhabitants,  shall  from  time  to  time  be  added  to  the  several  lists,  and 
they  shall  be  rated,  by  the  overseers  in  proportion  to  their  real  and 
personal  estate,  to  work  on  the  highways,  as  others  rated  by  the  com- 
missioners on  such  lists,  subject  to  an  appeal  to  the  commissioners.” 

On  this  section,  see  Village  of  Angelicas.  Morse,  56  Barb.,  382  (1867). 

As  to  what  constitutes  a new  inhabitant,  see  Rinehart  v.  Young,  2 
Bans.,  358  (1870). 

2 R.  S.,  1224,  Part  I,  Ch.  XVI.,  Tit.  I,  Art.  2: 

“ § 27.  Whenever  any  non-resident  owner  shall  conceive  himself 
aggrieved  by  the  assessment  of  any  commissioners  of  highways,  in 
carrying  into  effect  the  provisions  of  this  article,  it  shall  be  lawful  for 
such  owner,  or  his  agent,  wfithin  thirty  days  after  such  assessment,  to 
appeal  to  any  three  judges  of  the  court  of  common  pleas  of  the  county 
in  which  such  land  is  situated. 

“§  28.  It  shall  be  the  duty  of  such  judges  within  twenty  days  there- 
after, to  convene  and  decide  on  such  appeal,  the  said  owner  or  agent 
giving  notice  to  the  commissioners  of  the  time  of  the  meetings  of  the 
judges;  and  their  decision,  or  that  of  any  two  of  them,  shall  be  final 
and  conclusive  in  the  premises.  Each  judge  shall  be  entitled  to 
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receive  for  his  services  on  such  appeal,  two  dollars  for  each  day  he 
may  be  employed  thereon,  to  be  paid  by  the  party  appealing,  if  the 
proceedings  of  the  commissioners  and  overseers  shall  be  affirmed;  but 
if  reversed  or  modified  favorably  to  the  party  appealing,  to  be  levied 
and  paid  as  part  of  the  contingent  expenses  of  such  town.”  [The 
county  judge  is  now  substituted  for  the  common  pleas  judges,  and  he 
is  not  entitled  to  any  fees.] 

“ § 29.  It  shall  be  the  duty  of  the  commissioners  of  highways  of 
each  town,  to  credit  such  persons  as  live  on  private  roads,  and  work 
the  same,  so  much  on  account  of  their  assessments,  as  such  commis- 
sioners may  deem  necessary  to  work  such  private  road;  or  to  annex 
such  private  roads  to  some  of  the  highway  districts. 

“ § 30.  Whenever  the  commissioners  of  highways  shall  assess  the 
occupant,  for  any  land  not  owned  by  such  occupant,  they  shall  dis- 
tinguish in  their  assessment  lists,  the  amount  charged  upon  such 
land  from  the  personal  tax,  if  any,  of  the  occupant  thereof.  But  when 
any  such  land  shall  be  assessed  in  the  name  of  the  occupant,  the 
owner  thereof  shall  not  be  assessed  during  the  same  year  to  work  on 
the  highways  on  account  of  the  same  land. 

“ § 31.  Whenever  any  tenant  of  any  land  for  a less  term  than 
twenty-five  years,  shall  be  assessed  to  work  on  the  highways,  for  such 
land,  pursuant  to  the  last  preceding  section,  and  shall  actually  per- 
form such  work,  or  commute  therefor,  he  shall  be  entitled  to  a deduc- 
tion from  the  rent  due,  or  to  become  due  from  him,  for  such  land, 
equal  to  the  full  amount  of  such  assessment,  estimating  the  same  at 
the  rate  of  sixty-two  and-a-half  cents  per  day;  unless  otherwise  pro- 
vided for  by  covenant  or  agreement  between  such  tenant  and  his 
landlord.”  (Rate  changed  to  $1  by  L.  1864,  Ch.  395,  p.  894,  but  last 
act  made  applicable  only  to  Westchester,  Putnam,  Delaware  and 
Columbia  counties.) 

2 R.  S.,  1230,  Part  L,  Ch.  XVI.,  Tit.  L,  Art.  3: 

“ § 32.  It  shall  be  the  duty  of  overseers  of  highways  to  give  at  least 
twenty-four  hours  notice  to  all  persons  assessed  to  work  on  the  high- 
ways and  residing  within  the  limits  of  their  respective  districts,  of  the 
time  and  place  where  they  are  to  appear  for  that  purpose,  and  with 
what  implements,  and  also  that  they  will  be  allowed  for  work  at  the 
rate  of  eight  hours  per  day  for  all  the  hours  for  which  they  may  work 
on  the  highways  between  the  hours  of  seven  o’clock  in  the  forenoon 
and  six  o’clock  in  the  afternoon.  The  highway  tax  upon  any  land  or  prop- 
erty shall  be  worked  out  or  commuted  for  in  the  district  in  which  said 
land  or  property  is  situated,  and  if  commuted  for,  the  money  shall  be 
paid  to  the  overseer  of  said  district  for  the  benefit  of  the  roads  and 
bridges  in  said  district;  but  this  act  shall  not  apply  to  or  affect  any 
county,  city,  village,  town  or  district  where  the  disposition  of  the 
highway  tax  has  been  provided  for  by  special  enactment.”  (As 
amended  by  L.  1876,  Ch.  348,  p.  328.) 

See,  Rhineheart  v.  Young,  2 Lans.,  355  (1870),  and  Smith  v.  Wright, 
27  Barb.,  629  (1857). 

2 R.  S.,  1233,  Part  L,  Chap.  XVI.,  Tit.  I,  Art.  3: 

“ § 47.  Every  overseer  of  highways,  on  or  before  the  first  day  of 
October  in  each  year,  shall  deliver  to  the  town  supervisor  of  his 
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town  a list  of  all  resident  landholders  residing  in  his  district  who 
have  not  worked  out  their  highway  assessment  or  commuted  for  the 
same,  with  the  number  of  days  not  worked  or  commuted  for  by  each 
resident  of  his  district,  charging  for  each  day  in  such  list  at  the 
rate  of  one  dollar  and  fifty  cents  per  day;  and  also  a list  of  all  the  lands 
of  non-residents  and  of  persons  unknown,  which  were  assessed  on  his 
warrant  by  the  commissioners  of  highways  or  added  by  him  accord- 
ing to  law,  on  which  the  labor  assessed  has  not  been  performed  or 
commuted  for,  and  the  number  of  days  labor  unpaid  by  each,  charg- 
ing for  the  same  at  the  same  rate  of  one  dollar  and  fifty  cents  per 
day;  which  list  shall  be  accompanied  by  the  affidavit  of  the  overseer, 
duly  certified,  that  he  has  given  the  notice  required  by  the  thirty- 
second,  thirty-third  and  thirty-fourth  sections  of  this  title,  and  that 
the  labor  for  which  such  residents  and  such  land  is  returned  has  not 
been  performed  or  commuted.”  (As  amended  by  L.  1870,  Ch.  461, 
p.  1031.  Previously  amended  by  L.  1868,  Ch.  791,  § 4,  p.  1771,  and 
L.  1865,  Ch.  522,  p.  929.) 

See  Colman  v.  Shattuck,  2 Hun,  500  (1874). 

2 R.  S.,  1233,  Part  I,  Ch.  XVL,  Tit.  I,  Art.  3: 

“ § 50.  It  shall  be  the  duty  of  each  board  of  supervisors  at  their 
annual  meeting  in  each  year,  to  cause  the  aipount  of  such 
arrearages  for  highway  labor  returned  to  them  severally  &&  pro- 
vided in  the  preceding  section,  estimating  each  labor,  a,t  one 

dollar  and  fifty  cents  a day,  to  be  levied  and  collected  ffo?n  ’the 
real  and  personal  estate  of  the  person,  corporation  or  nop-resi- 
dent  real  estate  from  which  said  arrearages  of  highway  iabon 
remain  unpaid,  and  to  be  collected  by  the  collector  of  hhb  several 
towns  in  the  same  manner  that  other  taxes  are  collected,  and  order 
the  same  when  collected  by  said  collector  to  be  paid  over  to  the  com- 
missioners of  highways  of  the  town  wherein  the  same  is  collected,  to 
be  by  them  applied  toward  the  construction,  repair  and  improvement 
of  the  roads  and  bridges  in  the  district  in  which  the  labor  was 
originally  assessed.”  (As  amended  by  L.  1877,  Ch.  197,  p.  216.  Pre- 
viously amended  by  L.  1865,  Ch.  522,  p.  929.) 

See  Colman  v.  Shattuck,  3 Hun,  500  (1874). 

2 R.  S.,  1234,  Pt.  I.,  Ch.  XVI.,  Tit.  I,  Art.  3,  subd.  5: 

“ § 51.  Every  overseer  shall  render  an  account  containing  a list  of 
all  persons  wThose  names  he  has  returned  to  the  supervisor,  as  having 
neglected  or  refused  to  work  out  their  highway  assessments,  with  the 
number  of  days  and  amount  of  tax  so  returned  for  each  person,  and 
a list  of  all  lands  which  he  has  returned  to  the  supervisor  for  non- 
payment of  taxes,  and  the  amount  of  tax  on  each  tract  of  land  so 
returned.”  (As  amended  by  L.  1865,  Ch-  522,  § 4,  p.  929.) 

L.  1832,  Ch.  274,  p.  480.  An  act  for  the  more  effectual  improvement 
of  roads  and  bridges.  This  act  affects  2 R.  S.,  1214,  § 4 (above). 

See  the  following  statutes : 

L.  1857,  Ch.  615,  p.  338.  affects  § 4,  supra. 

L.  1858,  Ch.  103,  p.  200,  affects  L.  1857,  Ch.  615,  p-.  338. 

L.  1865,  Ch.  442,  p.  801,  amends  L.  1858,  Ch.  103,  p.  200. 
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Under  L.  1837,  Ch.  431,  p.  488  (act  to  subject  moneyed  and  stock  cor- 
porations to  assessment  for  highway  labor),  § 1,  the  commissioners  of 
highways  must,  in  apportioning  the  residue  of  highway  labor  to  be  per- 
formed, follow  the  last  assessment-roll  of  the  town.  They  can  not  tax  by 
name,  as  an  inhabitant  of  the  town,  any  corporation  not  upon  that  roll, 
nor  can  they  omit  any  one  who  appears  upon  it — the  fact,  and  not  the 
right,  is  to  guide  them  (People  ex  rel.  Hudson  River  R.  R.  Co.  v. 
Pierce,  31  Barb.,  138  [I860]). 

Moneyed  and  stock  corporations  were  not  liable  to  assessment  for 
highway  labor  under  the  Revised  Statutes  (See  Bank  of  Ithaca  v.  King, 
12  Wend.,  390  [1834]). 

The  commissioners  of  highways  of  a town  have  the  power  to  assess 
a moneyed  or  stock  corporation  having  a property  therein,  for  high- 
way labor  to  be  performed  in  a road  district  in  such  town  other  than 
that  in  which  such  property  is  situated  (New  York,  Lake  Erie  & 
Western  Ry.  Co.  v.  Supervisors  of  Delaware,  67  How.  Pr.,  5;  affirmed 
im 30  Ham. 222  [1883]). 

The  statute'  of  1837  (L.  1837,  Ch.  431,  p.  488),  which  imposed  such 
a tax  was  not  repealed  by  L.  1866,  Ch.  770,  p.  1663,  nor  by  L.  1876, 
Ch.  348,  pf  328J  (lb. ) . 

185'7pCb.  615,  p.  338,  does  not  repeal  L.  1840,  Ch.  143,  p.  103, 
relating  to  town  of  Pelham  (People  ex  rel.  Roosevelt  v.  Supervisors 
of  Westchester,  40  Hun,  353  [1886]). 

See  Hampton  v.  Hamsher,  46  Hun,  144  (1887). 

L.  1866,  Ch.  770,  p.  1663,  “ An  act  to  improve  the  roads  and  bridges 
of  this  State.”  By  this  act  the  highway  tax  is  to  be  expended  in 
district  where  raised,  except  where  its  disposition  is  provided  for  by 
special  enactment  (and  see  L.  1876,  Ch.  348,  p.  328). 

L.  1873,  Ch.  395,  “An  act  to  alter  the  system  of  repairing  the  high- 
ways” conditionally  repeals  R.  S.,  Pt.  I.,  Tit.  I.,  Ch.  XVI.,  Articles  2 
and  3,  and  substitutes  an  alternative  system,  optional  “for  such  towns 
in  this  State  as  may  wish  to  change  the  present  systepa  of  working  and 
repairing  the  highways,”  as  follows : 

§ 2.  Provides  that,  on  the  written  request  of  twenty-five  taxpayers, 
the  question  of  change  in  the  manner  of  working  the  highways  be 
submitted  to  the  electors  at  next  annual  town  meeting,  and  regulates 
the  form  of  balloting.  (As  amended  by  L.  1875,  Ch.  341,  p.  332.) 

« § 3.  It  shall  be  lawful  for  any  town  voting  in  favor  of  such  change 
to  raise  by  tax,  tq  be  levied  and  collected  the  same  as  any  other  tax, 
for  the  repair  of  its  highways,  an  annual  sum  of  money,  which  shall 
be  at  least  equivalent  to  the  value  of  the  days  work  theretofore  assessed, 
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at  the  commutation  prices.”  (As  amended  by  L.  1874,  Cli.  169, 

p.  188.) 

§ 6.  Defines  the  power  of  the  board  of  highway  commissioners,  their 
pay  and  general  duties  remaining  the  same  as  now  provided  by  law. 
(As  amended  by  L.  1881,  Ch.  644,  p.  886.) 

L.  1878,  Ch.  44,  p.  50  (amending  L.  1877,  Ch.  344,  § 1),  permits  rail- 
road corporations  assessed  for  highway  labor  to  commute  therefor. 

L.  1878,  Ch.  49,  p.  55;  as  added  to  by  L.  1886,  Ch.  291,  p.  468,  and 
amended  by  L.  1887,  Ch.  504,  p.  816: 

Upon  neglect  of  occupant  of  premises  in  city  or  village  to  cut  all 
weeds,  briars  and  brush  growing  within  the  bounds  of  the  high- 
way, it  shall  be  the  duty  of  the  overseer  to  cause  it  to  be  done,  and  the 
supervisors  are  to  include  the  expense  thereof  in  the  taxes  upon  the 
property. 

L.  1880,  Ch.  305,  p.  446: 

§ 1.  (As  amended  by  L.  1884,  Ch.  479.)  Highway  tax,  may,  on 
written  request  of  a majority  of  Resident  taxpayers  of  the  district  not 
in  an  incorporated  village,  be  applied  to  sidewalks,  and  taxpayers  may 
pay  one  to  three  years  tax,  in  anticipation,  for  the  purpose. 

§ 2.  Overseer  to  credit  anticipated  tax. 

§ 3.  Certificate  of  such  credit  to  be  transferred  to  grantee  of 
property  credited,  heirs,  etc. 

L.  1880,  Ch.  308,  p.449,  amending  R.  S.,Part  I.,  Ch.  16,  Title  1,  Art.  1, 
§§  13,  35,  38,  39,  40,  provides  for  commutation  of  assessment  to  work 
on  highways,  and  penalties  for  neglect  thereof. 

See  Watrous  v.  Shear,  25  W.  D.,  164  (1886). 

L.  1881,  Ch.  700,  p.  935,  makes  towns  in  the  first  instance  liable  for 
defects  in  highways,  instead  of  commissioners  of  highways. 

On  this  law,  see  Surdam  v.  Fuller,  31  Hun,  510  (1884);  Eveleigh 
v.  Town  of  Hounsfield,  34  Hun,  141  (1884). 

It  seems  that  under  the  statutes  of  the  State  of  New  York  the  towns 
are  primarily  liable  for  the  maintenance  of  highways  and  bridges,  not 
the  county  as  under  the  common  law  (Hill  v.  Supervisors  of  Living- 
ston, 12  N.  Y.,  52  [1854]). 

See,  also,  Monk  v.  Town  of  New  Utrecht,  104  N.  Y.,  552  (1887). 

The  following  statutes  provide  for  an  abatement  of  highway  taxes 
for  acts  performed  for  the  benefit  of  the  public: 

L.  1869,  Ch.  131,  p.  238;  amended  by  L.  1872,  Ch.  274,  p.  704: 

For  maintaining  watering  troughs. 

L.  1869,  Ch.  322,  p.  701;  amended  by  L.  1870,  Ch.  595,  p.  1363: 

For  forest  or  fruit-trees  planted  by  the  highway. 

L.  1875,  Ch.  196,  p.  175: 

Any  inhabitant  who  shall  remove  from  land  owned  or  occupied  by 
him,  under  direction  of  the  overseer  of  highways,  the  fence  along  the 
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highway,  to  prevent  the  drifting  of  snow,  shall  receive  abatement  of 
highway  tax  for  the  time  occupied  in  removing  and  replacing  it. 

L.  1883  Oh.  371,  p.  554: 

Allowance  of  one  dollar  on  highway,  tax  for  every  four  shade  trees 
planted  by  highways,  but  not  to  exceed  one-fourth  of  said  tax. 

L.  1884,  Ch.  251,  p.  308: 

Allowance  for  street  lamps  along  public  highways,  other  than  in 
cities  and  incorporated  villages. 

L.  1884,  Ch.  220,  p.  280  (amended  by  L.  1887,  Ch.  471,  p.  595): 

Authorizes  the  supervisor  of  any  town  to  purchase  a stone  crush- 
ing machine  upon  a vote  of  the  electors  and  directs  the  board  of 
supervisors  to  levy  tax  for  the  same. 

L.  1871,  Ch.  171,  p.  337: 

“ § 1.  In  all  cases  where  there  is  an  incorporated  village  or 
city  within  the  limits  of  any  town,  which  is  by  law  a separate  road 
district,  and  there  shall  be  any  real  estate,  owned  by  any  person  or 
corporation,  situated  partly  within  the  limits  of  such  village  or  city 
and  partly  without  said  village  or  city,  it  shall  be  the  duty  of  the 
assessors  of  such  town,  after  fixing  the  valuation  of  the  whole  of  such 
real  estate  as  now  by  law  required,  to  determine  what  proportion  of 
such  valuation  is  on  account  of  that  part  of  said  real  estate  lying 
without  the  limits  of  said  city  or  village,  and  designate  the  same  upon 
their  assessment-list. 

“ § 2.  The  valuation  of  the  real  estate  lying  without  the  limits  of 
any  city  or  village,  so  fixed  and  determined  by  the  assessor,  shall  be 
the  valuation  on  which  the  commissioners  of  highways  of  towns  shall 
assess  highway  labor  against  the  owner  or  owners  of  such  real  estate; 
and  in  no  case  shall  the  commissioners  of  highways  assess  any  high- 
way, labor  on  property  situated  within  the  limits  of  any  incorported 
city  or  village  which  is  by  law  a separate  road  district.” 

Where  the  plaintiff’s  farm  lying  in  two  towns  was  assessed  for  town, 
count}r  and  State  purposes,  wholly  in  one  of  them,  and  the  commis- 
sioner for  that  town  assessed  the  whole  for  highways  there, — held,  that 
as  he  followed  the  assessment-roll  he  was  not  liable  in  damages  for 
such  assessment  (Hampton  v.  Hamsher,  46  Hun,  144  [1887]). 

L.  1876,  Ch.  373,  as  amended  by  L.  1881,  Ch.  464,  p.  626;  and  by 
L.  1882,  Ch.  289,  p.  354: 

§ 1.  Authorizes  the  county  court  to  create  a separate  road  district, 
not  within  any  incorporated  city  or  village,  on  a written  request  of  a 
majority  of  the  owners  of  real  estate  adjoining  a highway  which  shall 
have  been  occupied  by  any  plank-road  or  turnpike  company,  whose 
charter  has  expired. 

§ 2.  Provides  for  the  appointment  of  three  commissioners. 

§ 3.  A majority  of  such  real  estate  owners  attending  a meeting  duly 
called,  may  by  vote  direct  the  raising  by  tax  on  the  adjoining  property, 
of  the  money  necessary  to  be  expended  for  such  road. 

“ § 4.  The  taxes  authorized  to  be  raised  by  section  two  of  this  act 
shall  be  assessed  by  the  commissioners  on  the  property  liable  for  the 
same  in  the  following  manner:  there  shall  be  assessed  against  each 
owner  such  a proportion  of  the  entire  expense  of  improving  said  road 
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as  the  number  of  feet  frontage  of  such  owner  on  said  road  bears  to 
the  entire  number  of  feet  frontage  on  said  road.  Where  other  roads 
or  streets  abut  on  such  road,  the  assessment  shall  be  made  against 
the  town  in  which  such  roads  or  streets  are  situated,  for  such  propor- 
tion of  the  total  exj^ense  of  such  improvement  as  the  number  of  feet 
width  of  such  roads  or  streets  bears  to  the  whole  number  of  such 
improved  road.  The  tax-list,  when  completed,  shall  be  verified  by  the 
oath  of  the  commissioners  and  be  filed  in  the  office  of  the  clerk  of 
the  town,  and  a copy  delivered  to  the  supervisor,  who  shall  present 
the  same  to  the  board  of  supervisors  of  the  county  at  their  next  suc- 
ceeding annual  session,  and  the  said  board  shall  cause  such  tax  to  be 
levied  and  collected  in  the  same  manner  as  other  taxes  are  levied  and 
collected  by  their  authority.  The  tax  for  such  road  district  shall  be 
stated  in  the  assessment-roll  of  the  town  in  a separate  item  from  the 
other  taxes.  The  avails  of  such  tax,  when  collected,  shall  be  paid  to 
said  commissioners,  and  shall  by  them  be  applied  to  the  purposes  only 
for  which  such  tax  was  raised.  This  section  shall  apply  to  all  districts 
heretofore  constituted  in  which  the  assessments  have  not  been  made 
and  the  money  collected  thereon.” 

L.  1878,  Ch.  377,  p.  456: 

§ 1.  Moneys  for  highways  and  bridges  to  be  paid  by  collectors  to 
commissioners  of  highways  of  town,  and  not  to  the  village  situate 
therein.  (As  amended  by  L.  1879,  Ch.  67,  p.  113.) 

§ 2.  Such  moneys  to  be  expended  for  purposes  within  the  town. 

§ 3.  This  act  does  not  apply  to  incorporated  villages  constituting  a 
separate  road  district,  nor  to  special  road  districts. 

L.  1817,  Ch.  210,  p.  216. 

“An  act  to  provide  for  the  incorporation  of  companies  to  construct 
plank-roads,  and  of  companies  to  construct  turnpike  roads.” 
********** 

“ § 48.  So  much  of  any  such  road  and  the  toll-houses,  gates'  and 
other  appurtenances  thereof  constructed  by  virtue  of  this  act,  as  shall 
be  within  any  town,  city  or  village  shall  be  liable  to  taxation  in  such 
town,  city  or  village  as  real  estate.” 

L.  1848,  Ch.  259,  p.  375: 

“An  act  to  provide  for  the  incorporation  of  bridge  companies.” 
********** 

“ § 14.  So  much  of  any  such  bridge  or  toll-houses  constructed  by 
virtue  of  this  act,  as  shall  be  within  any  town,  city  or  village,  shall  be 
liable  to  taxation  in  such  town,  city  or  village,  as  real  estate.” 

A toll-bridge  over  a navigable  river  is  taxable  as  real  estate  (Hud- 
son Biver  Bridge  Co.  v.  Patterson,  74  N.  Y.,  365  [1878] ; affirming  11 
Hun,  527). 

Section  1.  Provides  for  building  and  rebuilding  bridges  between 
adjoining  towns,  under  order  of  the  court,  upon  refusal  by  the  com- 
missioners of  highways  to  act. 

§ 2.  Proceedings  upon  a reference  to  ascertain  the  facts. 

§§  3,  4,  5.  Duties  of  commissioners  of  highways. 

32 
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§ 5.  Supervisors  to  levy  tax  in  accordance  with  order  of  the  court. 

§ 6.  Either  party  may  appeal  to  the  general  term. 

§ 7.  Costs. 

L.  1857,  Ch.  639. 

“ § 8.  Whenever  any  such  bridge  “ [between  adjoining  towns]  ” shall 
have  been  or  shall  be  so  out  of  repair  as  to  render  it  unsafe  for 
travelers  to  pass  over  the  same,  or  whenever  such  bridge  shall  have 
fallen  down,  or  been  swept  away  by  a freshet  or  otherwise,  if  the 
commissioners  of  highways  of  such  adjoining  towns,  after  reasonable 
notice  of  such  condition  of  such  bridge,  have  neglected  or  refused, 
or  shall  neglect  or  refuse  to  repair  or  rebuild  such  bridge,  then  in 
such  case  whatever  funds  have  been  or  shall  be  necessarily  or  rea- 
sonably laid  out  or  expended  in  repairing  such  bridge,  or  in  rebuild- 
ing the  same,  by  any  person  or  persons,  or  by  any  corporation,  shall 
be  a charge  upon  such  adjoining  towns*  each  being  liable  for  its  just 
proportion,  and  the  person  or  persons  or  corporation  who  has  made 
such  expenditure,  or  shall  make  the  same,  may  apply  to  the  supreme 
court  at  a special  term,  or  to  a judge  at  chambers,  for  an  order 
requiring  such  towns  severally  to  reimburse  such  expenditures, 
which  application  shall  be  made,  upon  serving  papers  for  such  appli- 
cation upon  the  commissioners  of  highways  in  each  of  such  towns 
at  least  eight  days  before  such  application  shall  be  made,  and  such 
court  or  judge  is  authorized  to  grant  an  order  requiring  each  of  said 
adjoining  towns  to  pay  its  just  proportion  of  such  expenditure,  speci- 
fying the  same;  and  in  case  such  order  shall  be  granted,  it  shall  be 
the  duty  of  the  commissioners  of  highways  in  each  of  such  towns 
forthwith  to  serve  a copy  of  such  order  upon  the  supervisors  of  each 
of  such  towns,  who  shall  present  the  same  to  the  board  of  supervisors 
at  their  next  annual  meeting.  The  board  of  supervisors  shall  raise 
the  amount  justly  chargeable  upon  each  town,  and  cause  the  same  to 
be  collected  and  paid  to  such  person  or  persons  or  corporation  as 
incurred  such  expenditure.  The  right  of  appeal  is  given  to  such 
party  under  this  section  provided  for  under  the  sixth  section  of  this 
act.”  (See  L.  1838,  Ch.  314,  p.  314.) 

The  primary  duty  of  repairing  bridges  is  upon  the  town.  Unless 
the  village  elects  to  assume  it  the  town  continues  to  be  bound  to 
discharge  it  and  is  liable  for  neglect  (Washburn  v.  Mount  Kisco,  35 
Hun,  329  [1885]). 

A bridge  crossing  the  boundary  of  two  towns  became  a public 
bridge  by  virtue  of  a statute  (Private  Laws  of  1808,  p.  170)  which 
declared  that  it  should  be  under  the  authority  and  control  of  the 
supervisors  of  the  county.  Held , that  it  was  the  intention  of  the 
Legislature  that  the  burden  of  repairing  it  should  be  upon  the  county, 
and  that  a resolution  of  the  board  of  supervisors  directing  a tax  to 
be  levied  upon  the  towns,  for  the  purpose,  was  erroneous  (People  ex 
rel.  Com’rs  v.  Supervisors  of  Dutchess,  1 Hill,  50  [1841]). 

The  duty  and  powers  of  the  supervisors  in  regard  to  the  repair  of 
county  bridges — discussed  (lb.). 
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Where  the  board  of  supervisors  caused  a portion  of  the  moneys 
expended  under  its  supervision  in  repairing  a public  bridge  which 
crossed  a stream  dividing  two  towns,  to  be  levied  upon  the  county,  and 
the  residue  upon  the  two  towns, — held , that  the  tax  upon  the  two 
towns  was  legally  imposed  (Hill  v.  Supervisors  of  Livingston,  12  N.  Y, 
52  [1854] ; L.  1838,  Ch.  314,  p.  314). 

L.  1881,  Ch.  488,  p.  660: 

Provides  that  any  town,  village  or  city  on  the  line  of  a navigable 
canal  may  erect  and  maintain,  at  its  own  expense,  bridges  across 
such  canal. 


XXL 

TAXES  FOR  COMMON  SCHOOLS. 

[Note. — In  1864  an  act  was  passed  which  covered  the  entire  subject  of 
common  schools,  and  repealed  all  provisions  of  law  repugnant  to  or  incon- 
sistent with  that  act  (see  L.  1864,  Ch.  555,  p.  1211,  Tit.  XIII,  § 14).  Such 
portions  of  that  act  and  of  subsequent  acts  as  relate  more  especially  to  the 
taxes  which  support  these  schools,  are  here  presented.  A list  of  statutes 
prior  to  1864  is  also  given,  without  attempting  to  determine  whether  or  not 
they  are  repugnant  to  or  inconsistent  with  the  act  of  1864.  They  have  not 
been  expressly  repealed  except  as  noted.] 

L.  1864,  Ch.  555,  p.  1211:  An  act  to  revise  and  consolidate  the 
general  acts  relating  to  public  instruction. 

Title  H. 

Of  the  School  Commissioners  — Their  Election,  Powers  and  Duties. 

§ 13,  sub.  4.  Authority  of  trustees  to  levy  tax  to  build  school-house,, 
as  added  to  and  amended  by  L.  1867,  Ch.  406,  p.  964,  § 2;  L.  1887,. 
Ch.  592,  p.  805. 

Title  III. 

Of  the  State  and  Other  School  Moneys,  Their  Apportionment  and 
Distribution,  and  Herein,  of  Trusts  and  Gifts  for  the  Benefit  of 
Common  Schools. 

First  Article. 

Of  the  State  School  Moneys  and  their  Apportionment  by  the  Superintendent 
of  Public  Instruction,  and  Payment  to  the  County  and  City  Treasurers. 

L.  1864,  Ch.  555,  p.  1211: 

“ § 1.  There  shall  be  raised  by  tax  in  the  present  and  each 
succeeding  year,  upon  the  real  and  personal  estate  of  each  county 
within  the  State,  one  mill  and  one-fourth  of  a mill  upon  each  and. 
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every  dollar  of  the  equalized  valuation  of  such  estate,  for  the  support 
of  common  schools  in  the  State;  and  the  proceeds  of  such  tax  shall 
be  apportioned  and  distributed  as  herein  provided.”  (As  amended 
by  L.  1867,  Ch.  406,  § 3,  p.  964.) 

“§  2.  No  clerk  of  any  board  of  supervisors,  or  other  person  who 
shall  make  out  the  tax  list  or  assessment-roll  of  any  town,  shall  omit 
to  include  and  apportion  among  the  moneys  to  be  raised  thereby,  the 
amount  hereby  required  to  be  raised  for  the  support  of  schools,  by 
reason  of  the  omission  of  the  board  of  supervisors  to  pass  a resolution 
tor  that  purpose.” 

§ 3.  State  tax  shall  be  paid  into  State  treasury  (as  amended  by 
L.  1875,  Ch.  567,  p.  638). 

“ § 4.  The  comptroller  may  withhold  the  payment  of  any  moneys, 
to  which  any  county  may  be  entitled,  from  the  appropriation  of  the 
incomes  of  the  school  fund  and  the  United  States  deposit  fund  for  the 
support  of  common  schools,  until  satisfactory  evidence  shall  be  fur- 
nished to  him  that  all  moneys  required  by  law  to  be  raised  by  taxation 
upon  such  county,  for  the  support  of  schools  throughout  the  State, 
have  been  collected  and  paid,  or  accounted  for  to  the  State  Treasurer; 
and  whenever  after  the  first  day  of  March  in  any  year,  in  consequence 
of  the  failure  of  any  county  to  pay  such  mone}  s on  or  before  that 
day,  there  shall  be  a deficiency  of  moneys  in  the  treasury  applicable 
to  the  payment  of  school  moneys,  to  which  any  other  county  may  be 
entitled,  the  Treasurer  and  Superintendent  of  Public  Instruction  are 
hereby  authorized  to  make  a temporary  loan  of  ihe  amount  so 
deficient,  and  such  loan,  and  the  interest  thereon  at  the  rate  of  twelve 
per  cent  per  annum,  until  payment  shall  be  made  to  the  treasury, 
shall  be  a charge  upon  the  county  in  default,  and  shall  be  added  to 
the  amount  of  the  State  tax,  and  levied  upon  such  county  by  the 
board  of  supervisors  thereof  at  the  next  ensuing  assessment,  and 
shall  be  paid  into  the  treasury  in  the  same  manner  as  other  taxes.” 
(As  amended  L.  1867,  Ch.  406,  p.  964.) 

Title  VII. 

Of  School  District  and  Neighborhood  Meetings,  and  of  the  Choice, 

Duties  and  Powers  of  School  District  and  Neighborhood  Officers. 

First  Article. 

Of  School  District  and  Neighborhood  Meetings , the  Voters  and  their  Powers 

Generally . 

§ 12.  Property  qualifications  of  voters  at  school  meetings  (amended 
Uy  L.  1867,  Yol.  1,  p.  967,  Ch.  406.  § 7 ; L.  1881,  p.  667,  Ch.  492,  § 2 ; 
L.  1886,  p.  937,  Ch.  655,  § 1). 

§ 16.  Power  cf  district  meetings  in  respect  to  voting  taxes  for 
school-houses,  apparatus  and  text  books,  district  library,  deficiency, 
insurance,  records,  replacing  lost  moneys,  contingencies,  deficiencies 
in  teachers’  wages,  judgments  (as  amended  by  L.  1867,  Ch.  406 
p.  964;  L.  1875,  Ch.  567,  p.  638;  L.  1881,  Ch.  632,  p.  857). 
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Under  1 R.  S.  478,  § 61,  snbd.  5,  the  time  when  the  money  voted  by  a 
school  district  may  be  raised,  rests  in  the  discretion  of  the  meeting. 
A vote  directing  the  tax  to  be  collected  when  certain  repairs  should 
be  completed, — held  valid  (Folsom  v.  Streeter,  24  Wend.,  266  [1840]). 

A resolution  of  a school  district  meeting  repealing  a resolution 
which  itself  repealed  a prior  resolution  voting  a tax,  revives  the 
original  resolution.  But  a tax  list  prepared  under  the  first  vote  before 
its  repeal  cannot  be  used  for  the  purpose  of  collecting  the  tax  bo 
revived  [per  Bronson,  J.].  (Gale  v.  Mead,  4 Hill,  109  [1843];  affirmed, 
in  2 Den.,  232  [1845]). 

It  seems , however,  that  a warrant  prepared  under  the  first  vote  would 
be  valid  if  renewed  after  the  third  meeting,  if  a new  assessment  and 
tax  list  were  made  (lb.). 

Where  a resolution  of  a special  school  meeting  appointing  a trustee 
stated  that  the  one  first  chosen  had  refused  to  serve, — held , in  an  action 
of  trespass  for  levying  a tax,  that  such  statement  was  sufficient  evi- 
dence that  a vacancy  had  occurred,  to  render  the  appointment  valid 
(Randall  v.  Smith,  1 Den.,  214  [1845]). 

Where  a district  meeting  voted  a tax  for  the  erection  of  a school- 
house,  which  was  not  levied,  and  afterward  without  rescinding  that 
vote,  voted  a similar  tax  at  a special  meeting, — held , that  the  subse- 
quent vote  was  valid  (lb.). 

The  fact  that  the  district  clerk,  in  giving  notice  of  a special  district 
meeting,  misrepresents  the  object  of  the  meeting  to  some  of  the  taxable 
inhabitants  of  the  district,  who  thereupon  do  not  attend,  does  not 
invalidate  the  acts  of  the  trustees  in  levying  the  tax  voted,  if  they 
were  not  parties  to  the  fraud  (lb.). 

In  Jewell  v.  Yan  Steenburgh  (58  N.  Y.,  85)  the  court  overruled  the 
opinion  expressed  in  Randall  v.  Smith  (1  Den.,  214)  to  the  effect  that 
the  omission  of  notice  of  the  assessment  by  school  district  trustees  is 
not  such  a defect  as  makes  the  assessment  void. 

In  Alexander  v.  Hoyt  (7  Wend.,  89  [1831]),  it  was  decided  that  the 
trustees  of  a school  district  were  liable  in  trespass  for  the  taking  of 
property  under  their  warrant  for  the  collection  of  a tax,  because  in 
apportioning  the  tax  they  were  not  governed  by  the  last  completed 
assessment-roll  of  the  town,  but  took  the  names  from  a later  one, 
which  had  not  been  corrected,  putting  their  decision  upon  the  ground 
that  the  act  was  a ministerial  one  merely.  The  court  in  Hill  v.  Sellick 
(21  Barb:,  207  [1855]),  says  that  this  decision  must  be  regarded  as 
overruled  by  Easton  v.  Calendar  (11  Wend.,  90  [1833]),  and  Finch  v. 
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Cleveland  (10  Barb.,  290  [1851]).  The  Court  of  Appeals,  however,  in 
Jewell  v.  Yan  Steenburgh  (58  N.  Y.,  85  [1874]),  overrules  Bandall  v. 
Smith  (1  Den.,  214  [1845]),  which  disapproved  of  the  doctrine  of 
Alexander  v.  Hoyt  (above),  and  would  seem  to  have  approved  Alex- 
ander v.  Hoyt,  so  far  as  it  holds  the  trustees  liable. 

Since  the  enactment  of  L.  1841,  Ch.  260,  a tax  assessed  for  building 
or  repairing  a school-house  is  valid,  though  no  precise  sum  is  specified 
in  the  vote  of  the  district  school  meeting  (Hamlin  v.  Dingman,  5 Lans., 
61  [1871];  Ackerman  v.  Vail,  4 Den.,  297  [1847]). 

On  the  effect  of  holding  a meeting  outside  the  district,  see  Myer  v. 
Crispell  (28  Barb.,  54  [1858]). 


Second  Article. 

Of  District  School-houses  and  Sites. 

L.  1864,  p.  1211,  Ch.  555,  Title  VII: 

“ § 18.  No  tax  voted  by  a district  meeting  for  building,  hiring  or 
purchasing  a school-house,  exceeding  the  sum  of  five  hundred  dollars, 
shall  be  levied  by  the  trustees  unless  the  commissioner  in  whose  dis- 
trict the  school-house  of  said  district  is  situated  shall  certify  in 
writing  his  approval  of  such  larger  sum.”  * * * (As  amended  by 

L.  1867,  Ch.  406,  § 9,  p.  964;  L.  1881,  Ch.  528,  p.  706;  L.  1883,  Ch. 
294,  p.  345.) 

“ § 19.  Whenever  a majority  of  all  the  inhabitants  of  any  school 
district  entitled  to  vote,  to  be  ascertained  by  taking  and  recording 
the  ayes  and  noes  of  such  inhabitants  attending  at  any  annual,  special 
or  adjourned  school  district  meeting,  legally  called  or  held,  shall 
determine  that  the  sum  proposed  and  provided  for  in  the  next  pre- 
ceding section  shall  be  raised  by  installments,  it  shall  be  the  duty  of 
the  trustees  of  such  district,  and  they  are  hereby  authorized  to  cause 
the  same  to  be  raised,  levied  and  collected  in  equal  installments 
in  the  same  manner  and  with  the  like  authority  that  other  school 
taxes  are  raised,  levied  and  collected,  and  to  make  out  their  tax 
list  and  warrant  for  the  collection  of  such  installments,  with 
interest  thereon  as  they  become  payable  according  to  the  vote  of 
said  inhabitants;  but  the  payment  or  collection  of  the  last  install- 
ment shall  not  be  extended  beyond  ten  years  from  the  time  such 
vote  was  taken;  and  no  vote  to  levy  any  such  tax  shall  be  reconsidered 
except  at  an  adjourned  general  or  special  meeting  to  be  held  within 
thirty  days  thereafter,  and  the  same  majority  shall  be  required  for 
reconsideration  that  was  had  to  impose  such  tax.  For  the  purpose  of 
giving  effect  to  these  provisions,  the  trustees  are  hereby  authorized, 
whenever  a tax  shall  have  been  voted  to  be  collected  in  installments 
for  the  purpose  of  building  a new  school-house,  to  borrow  so  much 
of  the  sum  voted  as  may  be  necessary,  at  a rate  of  interest  not  exceed- 
ing six  per  cent,  and  to  issue  bonds  or  other  evidences  of  indebtedness 
therefor,  which  shall  be  a charge  upon  the  district  and  be  paid  at 
maturity,  and  which  shall  not  be  sold  below  par;  due  notice  of  the 
time  and  place  of  the  sale  of  such  lands  shall  be  given  at  least  ten 
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days  prior  thereto.”  (As  amended  by  L.  1867,  Ch.  406,  § 9,  p.  964, 
and  L.  1881,  Ch.  528,  p.  706;  see,  also,  L.  1883,  Ch.  294,  and  L.  1875, 
Ch.  567,  p.  638.) 

§ 39.  The  amount  of  school  tax  paid  in  the  district  by  non-resident 
pupil,  his  parent  or  guardian,  to  be  deducted  from  charge  for  his 
tuition  (as  amended  by  L.  1881,  Ch.  528,  p.  706,  § 3;  L.  1884,  Ch. 
413,  p.  491). 

§ 42.  No  school  moneys  apportioned  can  be  applied  to  the  payment 
of  an  unqualified  teacher;  nor  can  any  part  of  his  wages  be  collected 
by  a district  tax  (amended  by  L.  1867,  Ch.  406). 

See  Ellis  v.  Sharp,  42  Hun,  180  (1886). 

“ § 49.  It  shall  be  the  duty  of  the  trustees  of  every  school  district 
and  they  shall  have  power: 

********** 

3.  To  make  out  a tax-list  of  every  district  tax  voted  by  any  such 
meeting,  or  authorized  by  law,  containing  the  names  of  all  the  tax- 
able inhabitants  residing  in  the  district  at  the  time  of  making  out  the 
list,  and  the  amount  of  tax  payable  by  each  inhabitant,  set  opposite  to 
his  name. 

4.  To  annex  to  such  tax-list  a warrant  directed  to  the  collector  of 
the  district  for  the  collection  of  the  sums  in  such  list  mentioned.” 
********** 

10.  “ To  pay  towards  the  wages  of  such  teachers  as  are  qualified, 
the  public  moneys  apportioned  to  the  district  and  legally  applicable 
thereto,  by  giving  them  orders  on  the  supervisor  therefor,  and  to  col- 
lect as  herein  provided,  the  residue  of  such  wages  as  a district  tax 
* * * .”  (As  amended  by  L.  1888,  Ch.  331,  § 10,  p.  582.) 
********** 

14.  “ After  having  paid  towards  the  wages  of  such  teachers  as  are 
qualified,  the  public  moneys  of  the  district  legally  applicable  thereto, 
by  giving  them  orders  on  the  supervisor  therefor,  to  collect  the  residue 
of  such  wages  by  a district  tax,  or  if  the  same  shall  have  been  already 
collected,  to  give  such  teacher  an  order  on  the  district  collector  for 
the  balance  of  his  or  her  wages  still  remaining  unpaid.  * * * ” 

(As  amended  by  L.  1888,  Ch.  331,  § 11,  p.  582.) 

For  various  provisions  as  to  raising  taxes,  see  subsequent  subdi- 
visions of  § 49  and  § 50  (as  amended  by  L.  1867,  Ch.  406,  §§  13  and  14, 
p.  969;  L.  1875,  Ch.  567,  p.  638;  L.  1879,  Ch.  264,  p.  340;  L.  1887,  Ch. 
335,  p.  418). 

As  to  liability  of  district  for  pay  of  teacher  hired  by  de  facto 
trustee,  see  DeWolf  v.  Watterson,  35  Hun,  111  (1885). 

On  the  hiring  of  an  unlicensed  teacher,  see  Gillis  v.  Space,  63  Barb., 
177  (1852);  Blandon  v.  Moses,  29  Hun,  607  (1883);  Ellis  v.  Sharp,  42 
Hun,  179  (1886). 
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§ 51.  When  trustees  are  required  or  authorized  by  law,  or  by  a vote 
of  their  district,  to  incur  any  expense  for  such  district,  and  when  any 
expenses  incurred  by  them  are  made,  by  express  provision  of  law,  a 
charge  upon  such  district,  they  may  raise  the  amount  thereof  by  tax 
in  the  same  manner  as  if  the  definite  sum  to  be  raised  had  been  voted 
by  a district  meeting.” 

L.  1888,  Ch.  334,  “An  act  to  authorize  the  establishment  and  main- 
tenance of  departments  for  industrial  training  and  for  teaching  and 
illustrating  the  industrial  or  manual  arts  in  the  public  schools  or 
normal  schools  of  this  State,”  provides  (§2)  for  the  additional  taxation 
to  meet  the  necessary  funds  of  maintenance. 

Seventh  Article. 

Of  the  Assessment  of  District  Taxes  and  the  Collection  of  Such  Taxes  and 

Rate-bills;  and  Herein  of  the  Collector , His  D owers , Duties  and  Liability. 

L.  1864,  Ch.  555,  p.  1259,  Tit.  VII: 

“ § 65.  Within  thirty  days  after  a tax  shall  have  been  voted  by  a 
district  meeting,  the  trustees  shall  assess  it,  and  make  out  the  tax-list 
therefor,  and  annex  thereto  their  warrant  for  its  collection.  But  they 
may  at  the  same  time  assess  two  or  more  taxes  so  voted,  and  any  tax 
or  taxes  they  are  authorized  to  raise  without  such  vote,  and  make  out 
one  tax-list  and  one  warrant  for  the  collection  of  the  whole.  They 
shall  also  prefix  to  their  tax-list  a heading  showing  for  what  purpose 
the  different  items  of  the  tax  is  levied.” 

Where  the  trustees  issued  their  warrant  for  a tax,  the  amount  of 
which  had  not  been  specified  by  the  vote  of  the  district  meeting, — 
held,  that  they  were  liable  as  trespassers,  since  the  power  to  fix. the 
amount  could  not  be  delegated  to  them  (Robinson  v.  Dodge,  18  Johns., 
351  [1820]). 

Where  a farm  was  owned  and  actually  possessed  by  the  widow  and 
heirs,  the  designation  of  the  owners  in  a tax  list  and  warrant  for  the 
collection  of  a school  district  tax,  as  “ the  widow  and  heirs  of  Topher 
S.  Wheeler,  deceased,” — held  sufficient  (Wheeler  v.  Anthony,  10  Wend., 
346  [1833]). 

If  a school  district  warrant  departs  in  its  form  from  the  statutory 
requirements  it  is  void,  and  the  collector  as  well  as  the  trustees  are 
trespassers  (Clark  v.  Hallock,  16  Wend.,  607  [1837]). 

Under  1 R.  S.  477,  section  61,  the  inhabitants  of  the  district  must 
designate  the  site  of  a school-house.  They  cannot  by  vote  delegate 
the  power  to  the  trustees,  and  if  the  trustees  act  and  levy  a tax  pur- 
suant to  such  vote,  they  commit  trespass  in  collecting  it  (Benjamin  u. 
Hull,  17  Wend.,  437  [1837]). 
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It  seems  that  a tax  for  building  a school-house  may  be  levied  and 
collected  before  any  designation  by  vote  of  the  inhabitants  of  a site 
therefor  (lb.). 

(See,  also,  Williams  v.  Larkin,  3 Den.,  116  [1846] ; Colton  v.  Beardsley  ? 
38  Barb.,  44  [I860]). 

A party  assessed  for  a school  tax  cannot  object  to  the  validity  of 
the  warrant  under  which  his  goods  were  sold,  that  after  the  delivery 
of  the  warrant  to  the  collector,  the  sum  assessed  to  him  is  reduced  in 
amount  by  one  of  the  trustees  of  the  district  (Folsom  v.  Streeter,  24 
Wend.,  266  [1840]). 

The  form  of  a warrant  for  the  collection  of  school  taxes  directing 
the  collector  to  levy  the  same  by  distress  and  sale  of  the  goods  and 
chattels  of  the  delinquent  in  the  same  manner  as  in  warrants  issued 
by  the  board  of  supervisors  to  the  collectors  of  taxes, — held  sufficient 
(lb.). 

Where  the  process  is  regular  upon  its  face,  it  is  a complete  justifi- 
cation to  the  officer  executing  it.  If  a defect  of  jurisdiction  appears 
upon  the  face  of  the  process,  the  officer  acts  at  his  peril  (Abbott  v. 
Tost,  2 Den.,  86  [1846]). 

A district  school  tax  is  valid  though  it  be  assessed  and  the  tax  list 
therefor  be  made  out  by  the  trustees  after  the  expiration  of  one  month 
from  the  time  of  holding  the  district  meeting  at  which  it  was  voted. 
The  provision  requiring  these  acts  to  be  done  within  one  month,  being 
directory  merely  (Gale  v.  Mead,  2 Den.,  160  [1846] ; and,  see  Rawson 
v.  Van  Riper,  1 Thomp.  & C.,  370). 

An  objection  that  the  warrant  directed  the  collection  of  an  amount 
one  dollar  more  than  the  tax  voted  was  overruled  in  Williams  v. 
Larkin  (3  Den.,  114  [1846]). 

Trover  is  not  the  proper  remedy  against  school  trustees  for  the 
injury  sustained  by  their  issuing  a warrant  for  the  collection  of  a 
larger  sum  than  is  due  from  the  plaintiff,  and  the  sale  of  his  goods 
thereunder.  An  action  for  damages,  or  to  recover  the  excess,  is  the 
appropriate  remedy  (Seaman  v.  Benson,  4 Barb.,  444  [1848]). 

Where  the  warrant  directed  the  collector  to  collect  the  amount  of 
the  assessment,  together  with  five  per  cent  for  his  fees, — held,  that 
this  was  an  excess  of  authority  on  the  part  of  the  trustees,  and  that 
the  warrant  being  irregular  on  its  face,  was  no  protection  to  the 
collector  (Stroud  v.  Butler,  18  Barb.,  327  [1854]). 
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Unless  the  warrant  is  renewed,  the  collector’s  powers  under  it  cease 
on  the  expiration  of  the  time  limited  therein,  and  a levy  and  sale 
thereafter  constitute  a trespass  (lb.). 

The  requirement  of  the  statute  that  the  tax  be  assessed  and  the  tax 
list  made  out  and  the  warrant  attached,  within  thirty  days  after 
the  meeting,  is  directory  merely  (Thomas  v.  Clapp,  20  Barb.,  165 
[1855]). 

The  signing  of  the  warrant  is  but  a ministerial  duty  and  requires 
no  meeting  of  the  trustees.  The  levy  and  assessment  end  their 
judicial  function  (lb.). 

A warrant  signed  by  two  of  the  three  trustees  is  sufficient  (lb.). 

A direction  in  the  warrant  to  collect  five  per  cent  for  the  collector’s 
fees  does  not  invalidate  it,  although  he  is  entitled  to  five  per  cent 
only  after  the  expiration  of  the  two  weeks  (lb.). 

While  the  statute  provides  that  the  warrant  shall  be  under  the  hands 
of  the  trustees  of  a district  or  a majority  of  them,  the  tax-list  itself 
need  not  be  signed  by  the  trustees.  A tax  warrant,  valid  on  its  face, 
and  issued  by  the  trustees  of  a school  district  in  pursuance  of  a pre- 
vious order  of  the  supervisors  will  justify  the  collector  in  taking 
property  thereon,  even  though  such  order  was  void  (Doolittle  v. 
Doolittle,  31  Barb.,  512  [I860]). 

School  taxes  are  to  be  levied  upon  the  same  property  and  in  the 
same  manner  as  those  for  town,  county  and  State  purposes  (Chadwick 
v.  Crapsey,  35  N.  Y.,  196  [1866]). 

Assessment  by  two  only  of  the  three  trustees  void  (Lamoreaux  v. 
O’Rourke,  3 Abb.  Ct.  App.  Dec.,  15  [1866]). 

An  assessment  made  by  two  trustees  without  notice  to  the  third, 
who,  however,  subsequently  signed  the  warrant  for  collection, — held 
void  (Keeler  v.  Frost,  22  Barb.,  400  [1856] ; compare  Porter  v.  Robinson, 
30  Hun,  209). 

A trustee  having  appointed  a collector,  but  not  in  the  form  pre- 
scribed by  law,  and  having  issued  a warrant  to  him, — held,  that  the 
trustee  was  not  liable  for  the  acts  of  the  collector  in  enforcing  the 
warrant,  he  being  merely  an  officer  de facto  and  not  dejure  (Hamlin  v. 
Dingman,  5 Lans.,  61  [1871]). 

When  the  trustees  assess  property  not  on  the  last  assessment-roll 
of  the  town,  or  change  an  assessment  thereon,  they  must  do  so  upon 
notice  to  the  persons  interested  as  town  assessors  are  required  to  do, 
and  an  omission  to  give  notice  is  a jurisdictional  defect  making  them 
liable  in  damages  (Jewell  v.  Van  Steenburgh,  58  N.  Y.,  85  [1874]). 
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It  seems  that  the  presumption  of  regularity  of  official  conduct  does 
not  relieve  them  from  proof  of  such  notice  when  sued  for  the  conse- 
quences of  such  act  (lb.). 

The  appearance  of  the  p^arty  interested,  at  the  hearing,  is  a waiver 
of  such  notice  (lb). 

Where  the  trustee  had  assessed  land  without  notice,  and  property 
had  been  sold  to  satisfy  the  tax,  — held , that  the  trustee  was  liable  in 
damages,  though  the  collector  was  protected  by  his  warrant  (Baley  v. 
Wortsman,  2 N.  Y.  State  Rep’r.,  246  [1886]). 

L.  1864,  Ch.  555,  p.  1211,  Tit.  VII. 

“ § 66.  School  district  taxes  shall  be  apportioned  by  the  trustees 
upon  all  real  estate  within  the  boundaries  of  the  district  which  shall 
not  be  by  law  exempt  from  taxation,  except  as  hereinafter  provided, 
and  such  property  shall  be  assessed  to  the  person  or  persons,  or 
corporation  owning  or  possessing  the  same  at  the  time  such  tax-list 
shall  be  made  out;  but  land  lying  in  one  body  and  occupied  by  the 
same  person,  either  as  owner  or  agent  for  the  same  principal,  or  as 
tenant  under  the  same  landlord,  shall,  though  situated  partly  in  two 
or  more  school  districts,  be  taxable  in  that  one  of  them  in  which  such 
occupant  resides.  This  rule  shall  not  apply  to  land  owned  by  non- 
residents of  the  district,  and  which  shall  not  be  occupied  by  an  agent, 
servant  or  tenant  residing  in  the  district.  Such  unoccupied  real 
estate  shall  be  assessed  as  non-resident,  and  a description  thereof 
shall  be  entered  in  the  tax-list.  The  trustees  shall  also  apportion 
district  taxes  upon  all  persons  residing  in  the  district,  and  upon  all 
corporations  liable  to  taxation  therein,  for  the  personal  estate  owned 
by  them  and  liable  to  taxation.  They  shall  also  apportion  the  same 
upon  non-resident  stockholders  in  banks  or  banking  associations  situ- 
ated in  their  districts  for  the  amount  of  stock  owned  by  them  therein, 
and  upon  individual  bankers  doing  business  in  their  district,  in 
accordance  with  the  provisions  of  chapter  seven  hundred  and  sixty- 
one  of  the  laws  of  eighteen  hundred  and  sixty-six.”  (As  amended  by 
L.  1865,  Ch.  647,  p.  1337,  § 12;  L.  1867,  Ch.  406,  p.  964,  § 17;  L.  1875, 
Ch.  567,  § 20,  p.  638.) 

While  the  trustees  must  apportion  only  the  sum  voted,  and  not 
add  thereto  the  amount  of  the  collector’s  fees,  the  fact  that  they  made 
such  addition, — held  not  to  make  them  liable  as  trespassers  for  a sale 
by  the  collector,  since  their  act  was  a judicial  one,  but  that  the  taxpayer 
aggrieved  should  have  appealed  to  the  superintendent  of  schools,  or 
have  brought  certiorari  to  correct  the  error  (Easton  v.  Calendar,  11 
Wend.,  90  [1833]). 

Held,  also,  that  their  omission  to  insert  the  names  of  some  of  the 
taxpayers  did  not  make  them  so  liable,  in  the  absence  of  bad  faith  in 
so  doing  (lb.).  See,  also,  Colton  v.  Beardsley,  38  Barb.,  42  (1860). 

In  apportioning  the  tax  among  the  several  towns  the  school  trus- 
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tees  act  judicially,  and  if,  instead  of  equalizing  the  tax  according  to 
L.  1847,  Ch.  480,  p.  696,  sec.  72,  they  take  the  last  assessment-rolls  of 
the  towns  as  a basis  of  apportionment,  this  will  not  render  their 
proceedings  void,  nor  make  them  liable  for  the  taking  of  property 
under  the  warrants  (Hill  v.  Sellick,  21  Barb.,  207  [1855],  overruling 
Alexander  v.  Hoyt,  7 Wend.,  89  [1831]). 

If  they  have  general  authority  in  a given  case  an  error  in  exercising 
it  will  not  make  their  action  a nullity.  It  stands  until  set  aside  (lb.). 

The  same  property  is  subject  to  taxation  for  school  purposes  as  is 
liable  to  taxation  under  the  general  laws  for  town,  county  and  State 
purposes  (Chadwick  v.  Cropsey,  35  N.  Y.,  201  [1866]). 

The  authority  of  school  trustees  in  apportioning  a tax  involves  the 
exercise  of  discretion  and  can  not  be  delegated,  even  by  one  of  the 
trustees  to  the  others  (Keeler  v.  Frost,  22  Barb.,  400  [1856] ; compare 
Porter  v.  Robinson,  30  Hun,  209  [1883]). 

L.  1881,  Ch.  223,  p.  333-: 

Whenever,  under  L.  1864,  Ch.  555,  Tit.  VII.,  sec.  66,  and  the  acts 
amendatory  thereof,  real  estate  situate  in  one  district  becomes  tax- 
able in  another,  by  reason  of  lying  in  one  body  and  occupied  by  the 
same  person,  such  fact  shall  make  a change  in  the  boundary  of  the 
district  until  the  same  shall  be  changed  according  to  that  act. 

L.  1864,  Ch.  555,  p.  1211,  Tit.  VII: 

“ § 67.  The  valuations  of  taxable  property  shall  be  ascertained,  so 
far  as  possible,  from  the  last  assessment-roll  of  the  town,  after  revision 
by  the  assessors;  and  no  person  shall  be  entitled  to  any  reduction  in 
the  valuation  of  such  property,  as  so  ascertained,  unless  he  shall  give 
notice  of  his  claim  to  such  reduction  to  the  trustees  of  the  district 
before  the  tax  list  shall  be  made  out. 

“§  68.  Where  such  reduction  shall  be  duly  claimed,  and  where  the 
valuation  of  taxable  property  can  not  be  ascertained  from  the  last 
assessment-roll  of  the  town,  the  trustees  shall  ascertain  the  true  value 
of  the  property  to  be  taxed  from  the  best  evidence  in  their  power, 
giving  notice  to  the  persons  interested,  and  proceeding  in  the  same 
manner  as  the  town  assessors  are  required  by  law  to  proceed  in  the 
valuation  of  taxable  property.” 

“§  69.  When  a district  embraces  parts  of  more  than  one  town,  it 
shall  be  the  duty  of  the  supervisors  of  such  towns  so  in  part  embraced, 
upon  receiving  a written  notice  from  the  trustee  or  trustees  of  such 
district,  or  from  three  or  more  persons  liable  to  pay  taxes  upon  real 
estate  therein,  to  meet,  at  a time  and  place  to  be  named  in  such  notice, 
which  time  shall  not  be  less  than  five  nor  more  than  ten  days  from  the 
service  thereof,  and  a place  within  the  bounds  of  the  towns  so  in  part 
embraced,  and  proceed  to  inquire  and  determine  whether  the  valua- 
tion of  real  property  upon  the  several  assessment-rolls  of  said  town 
are  substantially  just  as  compared  with  each  other,  so  far  as  said  dis- 
tricts are  concerned,  and  if  ascertained  not  to  be  so,  they  shall  deter- 
mine the  relative  proportion  of  taxes  that  ought  to  be  assessed  upon 
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tlie  real  property  of  the  parts  of  said  district  lying  in  different  towns, 
and  the  trustees  of  such  district  shall,  thereupon,  assess  the  propor- 
tion of  any  tax  thereafter  to  be  raised,  according  to  the  determination 
of  such  supervisors,  until  new  assessment-rolls  of  the  towns  shall  be 
perfected  and  filed,  using  the  assessment-rolls  of  the  several  towns  to 
distribute  the  said  proportion  among  the  persons  liable  to  be  assessed 
for  the  same.  In  cases  where  such  supervisors  shall  be  unable  to 
agree,  they  shall  summon  a supervisor  from  some  adjoining  town, 
who  shall  unite  in  such  inquiring,  and  the  finding  of  a majority  shall 
be  the  determination  of  such  meeting.”  (As  amended  by  L.  1875, 
Ch.  567,  § 21,  p.  643.) 

“§  70.  Any  person  working  land,  under  a contract  for  a share  in  the 
produce  of  such  land,  shall  be  deemed  the  possessor,  so  far  as  to  ren- 
der him  liable  to  taxation  therefor  in  the  district  where  such  land  is 
situate.  (See  Dinehart  v.  Wilson,  15  Barb.,  595  [1853]). 

“ § 71.  Every  person  owning  or  holding  any  real  property  within 
any  school  district,  who  shall  improve  and  occupy  the  same  by  his 
agent  or  servant,  shall,  in  respect  to  the  liability  of  such  property  to 
taxation,  be  considered  a taxable  inhabitant  of  such  district,  in  the 
same  manner  as  if  he  actually  resided  therein.” 

§ 72.  Tenant  paying  tax  may  charge  the  owner  unless  by  an 
agreement  to  the  contrary. 

§ 73.  Taxpayer  who  has  within  four  years  paid  tax  for  building  a 
school-house  in  another  district  from  which  he  has  been  set-off  with- 
out his  consent  shall  be  exempted  from  paying  such  tax  in  district 
where  he  resides. 

§ 74.  Non-resident  lands  to  be  assessed  in  like  manner  as  by  town 
assessors  and,  if  any  such  lot  is  known  to  belong  to  an  incorporated 
company  liable  to  taxation  in  such  district,  the  name  of  such  company 
shall  be  specified,  and  the  value  of  such  lot  or  piece  of  land  shall  be 
set  down  opposite  such  description,  which  value  shall  be  the  same 
that  was  affixed  to  such  lot  or  piece  of  land  in  the  last  assessment-roll 
of  the  town;  and  if  the  same  wras  not  separately  valued  in  such  roll, 
then  it  shall  be  valued  in  proportion  to  the  valuation  which  was  affixed 
in  the  said  assessment-roll  to  the  whole  tract  of  which  such  lot  or 
piece  shall  be  part. 

“ § 75.  If  any  tax  on  real  estate  placed  upon  the  tax  list  and  duly 
delivered  to  the  collector,  or  the  taxes  upon  non-resident  stockholders 
in  banking  associations  organized  under  the  laws  of  congress,  shall  be 
unpaid  at  the  time  the  collector  is  required  by  law  to  return  his  war- 
rant, he  shall  deliver  to  the  trustees  of  the  district  an* account  of  the 
taxes  remaining  due,  containing  a description  of  the  lands  upon  which 
such  taxes  were  unpaid  as  the  same  were  placed  upon  the  tax  list, 
together  with  the  amount  of  the  tax  so  assessed,  and  upon  making 
oath  before  any  justice  of  the  peace  or  judge  of  court  of  record  that 
the  taxes  mentioned  in  any  such  account  remain  unpaid,  and  that, 
after  diligent  efforts,  he  has  been  unable  to  collect  the  same,  he  shall 
be  credited  by  said  trustees  wdth  the  amount  thereof.  (As  amended  by 
L.  1865,  Ch.  647,  § 13,  p.  1337;  L.  1875,  Ch.  567,  § 22,  p.  638;  L.  1883, 
Ch.  250,  p.  282.) 

“§  76.  Upon  receiving  any  such  account  from  the  collector,  the 
trustees  shall  conqoare  it  with  the  original  tax  list,  and,  if  they  find  it 
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to  be  a true  transcript,  they  shall  add  to  such  account  their  certificate,  to 
the  effect  that  they  have  compared  it  with  the  original  tax  list  and 
found  it  to  be  correct,  and  shall  immediately  transmit  the  account, 
affidavit,  and  certificate,  to  the  treasurer  of  the  county.” 

“§  77.  Out  of  any  moneys  in  the  county  treasury  raised  for  con- 
tingent expenses,  the  treasurer  shall  pay  to  the  collector  the  amount 
of  the  taxes  so  returned  as  unpaid,  and  if  there  are  no  moneys  in  the 
treasury  applicable  to  such  purpose,  the  board  of  supervisors,  at  the 
time  of  levying  said  unpaid  taxes,  as  provided  in  the  next  section, 
shall  pay  to  the  collector  of  the  school  district  the  amount  thereof 
by  voucher  or  draft  on  the  county  treasurer  in  the  same  manner  as 
other  county  charges  are  paid,  and  the  collector  shall  be  again 
charged  therewith  by  the  trustees.”  (As  amended  by  L.  1880,  Ch.  455, 
p.  657;  L.  1887,  Ch.  333,  p.  417.) 

“§  78.  Such  account,  affidavit  and  certificate  shall  be  laid  by  the 
county  treasurer  before  the  board  of  supervisors  of  the  (bounty,  who 
shall  cause  the  amount  of  such  unpaid  taxes,  with  seven  per  cent  of 
the  amount  in  addition  thereto,  to  be  levied  upon  the  lands  on  which 
the  same  were  imposed;  and  if  imposed  upon  the  lands  of  any  incor- 
porated company,  then  upon  such  company;  and  when  collected,  the 
same  shall  be  returned  to  the  county  treasurer  to  reimburse  the 
amount  so  advanced,  with  the  expenses  of  collection;  and  if  imposed 
upon  the  stock  of  a non-resident  stockholder  in  a banking  association 
organized  under  the  laws  of  congress,  then  the  same,  with  seven  per 
cent  of  the  amount  in  addition  thereto,  shall  be  a lien  upon  any  dividends 
thereafter  declared  upon  such  stock,  and  upon  notice  to  the  board  of 
supervisors  to  the  president  and  directors  of  such  bank,  of  such 
charge  upon  such  stock,  the  president  and  directors  shall  thereafter 
withhold  the  amount  so  stated  from  any  future  dividends  upon  such 
stock,  and  shall  pay  the  same  to  the  collector  of  the  town  duly  author- 
ized to  receive  the  same.”  (As  amended  by  L.  1865,  Ch.  647,  § 14, 
p.  1337;  L.  1875,  Ch.  567,  § 23,  p.  638;  L.  1883,  Ch.  250,  p.  282.) 

“ § 79.  Any  person  whose  lands  are  included  in  any  such  account 
may  pay  the  tax  assessed  thereon  to  the  county  treasurer,  at  any  time 
before  the  board  of  supervisors  shall  have  directed  the  same  to  be 
levied. 

“ § 80.  The  same  proceedings  in  all  respects  shall  be  had  for  the 
collection  of  the  amount  so  directed  to  be  raised  by  the  board  of 
supervisors  as  are  provided  by  law  in  relation  to  county  taxes.  * * 

“ § 81.  The  warrant  for  the  collection  of  a district  tax  shall  be  under 
the  hands  of  the  trustees,  or  a majority  of  them,  with  or  without  their 
seals;  and  it  shall  have  the  like  force  and  effect  as  a warrant  issued  by 
a board  of  supervisors  to  a collector  of  taxes  in  the  town;  and  the  col- 
lector to  wdiom  it  may  be  delivered  for  collection  shall  be  thereby 
authorized  and  required  to  collect  from  every  person  in  such  tax-list 
named,  the  sum  set  opposite  to  his  name,  or  the  amount  due  from  any 
person  or  persons  specified  therein,  in  the  same  manner  that  collectors 
are  authorized  to  collect  town  and  county  charges.”  (As  amended  by 
L.  1867,  Ch.  406,  § 18,  p.  973.) 

“ § 82.  A warrant  for  the  collection  of  a tax  voted  by  the  district 
shall  not  be  delivered  to  the  collector  until  the  thirty-first  day  after 
the  tax  was  voted.  A warrant  for  the  collection  of  any  tax  not  so 
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voted  may  be  delivered  to  the  collector  whenever  the  same  is  com- 
pleted.” (As  amended  by  L.  1867,  Ch.  406,  § 19,  p.  974.) 

§ 83.  Collector’s  bond.  (Amended  by  L.  1875,  Ch.  567,  § 24;  L. 
1887,  Ch.  334,  p.  417.) 

The  giving  of  the  bond  is  mandatory;  the  time  when,  directory. 
When  the  bond  is  delivered  the  collector’s  competency  to  execute  the 
warrant  is  complete  (Duntley  v.  Davis,  42  Hun,  229  [1886]). 

“ § 84.  The  collector,  on  the  receipt  of  a warrant  for  the  collection  of 
taxes,  shall  give  notice  to  the  taxpayers  of  the  district,  by  publicly 
posting  written  or  printed,  or  partly  written  and  partly  printed, 
notices  in  at  least  three  public  places  in  such  district,  one  of  which 
shall  be  on  the  outside  of  the  front  door  of  the  school-house,  stating 
that  he  has  received  such  warrant  and  will  receive  all  such  taxes  as 
may  be  voluntarily  paid  to  him,  within  two  weeks  from  the  time  of 
posting  such  notice.  Such  collector  shall  also  give  a like  notice,  either 
personally  or  by  mail,  at  least  ten  days  previous  to  the  expiration  of 
the  two  weeks  aforesaid,  to  the  ticket  agent  at  the  nearest  station  of 
any  railroad  corporation  assessed  for  taxes,  upon  the  tax-list  delivered 
to  him  with  the  aforesaid  warrant,  and  no  school  collector  shall  be 
entitled  to  recover  from  any  railroad  corporation  more  than  one  per 
cent  fees  on  the  taxes  assessed  against  such  corporation,  unless 
notice  shall  have  been  given  as  aforesaid,  and  in  case  the  whole 
amount  of  taxes  shall  not  be  so  paid  in,  the  collector  shall  forthwith 
proceed  to  collect  the  same.  He  shall  receive  for  his  services  on  all 
sums  paid  in  as  aforesaid,  one  per  cent,  and  upon  all  sums  collected 
by  him  after  the  expiration  of  the  time  mentioned,  five  per  cent,  except 
as  hereinbefore  provided,  and  in  case  a levy  and  sale  shall  be  neces- 
sarily made  by  such  collector,  he  shall  be  entitled  to  traveling  fees, 
at  the  rate  of  ten  cents  per  mile,  to  be  computed  from  the  school- 
house  in  such  district.”  (As  amended  by  L.  1871,  Ch.  359;  L.  1877, 
Ch.  33,  § 1,  p.  36.) 

“§  85.  Any  collector  to  whom  any  tax-list  and  warrant  may  be  delivered 
for  collection,  may  execute  the  same  in  any  other  district  or  town  in 
the  same  county,  or  in  any  other  county  where  the  district  is  a joint 
district  and  composed  of  territory  from  adjoining  counties,  in  the 
same  manner  and  with  the  like  authority  as  in  the  district  in  which 
the  trustees  issuing  the  said  warrant  may  reside,  and  for  the  benefit 
of  which  said  tax  is  intended  to  be  collected;  and  the  bail  or  sureties 
of  any  collector,  given  for  the  faithful  performance  of  his  official 
duties,  are  hereby  declared  and  made  liable  for  any  moneys  received 
or  collected  on  any  such  tax-list  and  warrant.”  (As  amended  by  L. 
1867,  Ch.  406,  § 20,  p.  974.) 

The  collector  of  the  school  district  is  clothed  with  the  same  powers 
as  the  collectors  of  towns  in  collecting  town  and  county  taxes  (Keeler 
v.  Chicester,  13  Wend.,  629  [1835]). 

A school  district  collector  is  not  subject  to  2 R.  S.,  428  [520],  sec- 
tions 20  to  24  (Pangburn  v.  Smith,  4 Barb.,  246  [1848]). 

If  the  collector  levy  upon  property  before  the  expiration  of  the  two 
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weeks  he  is  a trespasser.  During  that  time  he  acts  as  a receiver  only 
(Parker  v.  Brown,  17  Barb.,  145  [1853]). 

The  collector  has  no  power  to  execute  a warrant  before  giving  bond, 
and  until  the  trustees  limit  the  time  for  bond  he  will  not  be  in  default 
(Woodhull  v.  Bohenblost,  4 Hun,  399  [1875]). 

Where  the  collector  levied  upon  an  article  of  property  of  a greater 
value  than  the  amount  of  the  tax,  other  property  sufficient  to  satisfy 
which,  but  of  less  value,  he  could  have  taken, — held  that  he  war* 
not  liable  in  damages  for  so  doing  (Thorn  v.  Nott,  1 Thomp.  & C., 
adden.,  22). 

“ § 86.  If  the  sum  or  sums  of  money,  payable  by  any  person  named 
in  such  tax-list  or  rate-bill  shall  not  be  paid  by  him  or  collected  by 
such  warrant  within  the  time  therein  limited,  it  shall  and  may  be 
lawful  for  the  trustees  to  renew  such  warrant  in  respect  to  such 
delinquent  person;  or  in  case  such  person  shall  not  reside  within 
their  district  at  the  time  of  making  out  a tax-list,  or  shall  not  reside 
therein  at  the  expiration  of  such  warrant,  or  in  case  the  property 
assessed  be  real  estate  belonging  in  an  incorporated  company,  and  no 
goods  or  chattels  can  be  found  whereon  to  levy  the  tax,  the  trustees 
may  sue  for  and  recover  the  same  in  their  name  of  office.5’  (As  amended 
by  L.  1867,  Ch.  406,  § 21,  p.  974;  L.  1875,  Ch.  567,  § 25,  p.  644.) 

A renewal  by  school  trustees  of  a warrant  for  the  collection  of 
taxes  is  in  effect  a new  issuing  of  it,  and  under  1 R.  S.,  484,  § 102, 
several  renewals  may  be  made.  Such  renewal  may  be  made  by 
a majority  of  the  trustees  (Folsom  v.  Streeter,  24  Wend.,  266 
[1840]). 

The  renewal  of  a warrant  under  the  hands  and  seals  of  school  trus- 
tees will  render  it  valid,  though  in  its  original  issue  it  was  invalid 
because  without  seal  (Smith  v.  Randall,  3 Hill,  495  [1842]). 

The  dictum  in  Preston  v.  Leavitt  (6  Wend.,  663  [1831]),  that  a 
renewal  of  a justice’s  execution  does  not  itself  constitute  new  process, 
disapproved  (lb.). 

Under  the  power  given  to  school  trustees  by  1 R.  S.,  478,  § 102,  to 
renew  warrants  for  the  collection  of  taxes,  they  can  issue  a new  war- 
rant (Seaman  v.  Benson,  4 Barb.,  444  [1848]). 

Where  the  plaintiff,  suing  for  the  conversion  of  joroperty  sold  under 
a warrant  for  a school  tax,  himself  gave  parol  evidence  of  the  contents 
of  the  rate-bills  and  warrants  relied  on  as  a justification,  and  allowed 
cross-examination  thereon  without  objection,  — held,  that  he  could  not 
be  heard,  after  the  evidence  was  closed,  to  object  that  the  defendants 
could  not  rely  upon  such  rate-bills  and  warrants  because  they  had  not 
been  produced  (lb.). 
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The  renewal  and  delivery  to  the  collector  of  a warrant  not  previously 
issued  makes  it  valid  from  the  date  of  its  renewal  (Parker  v.  Brown 
17  Barb.,  145  [1853]). 

The  renewal  of  a warrant  is  equivalent  to  issuing  a new  one,  and  if 
one  of  the  trustees  refuse  to  sign  the  renewal  he  will  not  be  liable  for 
any  act  done  under  it  (Thomas  v.  Clapp,  20  Barb.,  165  [1855]). 

After  the  warrant  had  expired  it  was  indorsed  by  the  trustee, 
“ renewed  for  ten  days,”  and  later,  “ renewed  for  twenty  days  from  the 
time  it  run  out.”  Held , that  the  words  of  limitation  added  to  the  first 
renewal  were  surplusage,  and  that  the  renewal  was  to  be  regarded  as 
the  issue  of  a new  warrant,  which  protected  the  collector  in  making  a 
sale  within  thirty  days  thereafter,  although  after  the  ten  days  had 
expired  (Baker  v.  Lee,  41  Hun,  591  [1886]). 

The  decision  of  the  County  Court  in  the  last  case  had  been  to  the 
effect  that  the  sale  was  not  authorized  by  the  first  renewal  because 
the  time  limited  therein  had  elapsed,  and  that  the  second  renewal 
was  void  for  want  of  the  written  approval  of  the  supervisor  thereon. 

L.  1864,  Ch.  555,  p.  1211: 

“ § 87.  "Whenever  the  trustees  of  any  school  district  shall  discover 
any  error  in  a tax-list  made  out  by  them,  they  may,  with  the  approba- 
tion and  consent  of  the  superintendent  of  public  instruction,  after 
refunding  any  amount  that  may  have  been  improperly  collected  on 
such  tax-list,  if  the  same  shall  be  required  by  him,  amend  and  correct 
such  tax-list  as  directed  by  the  superintendent,  in  conformity  to  law; 
and  whenever  more  than  one  renewal  of  a warrant  for  the  collection 
of  any  tax-list  may  become  necessary  in  any  district,  the  trustees  may 
make  such  further  renewal,  with  the  written  approbation  of  the  super- 
visor of  any  town  in  which  a school-house  of  said  district  shall  be 
located,  to  be  indorsed  upon  such  warrant.”  (As  amended  by  L.  1867, 
Ch.  406,  § 22,  p.  975.) 

§§  88,  89,  90.  These  sections  relate  to  custody  of  moneys,  and  to 
neglect  of  collectors  and  suits  against  them.  (See,  also,  L.  1887, 
Ch.  333,  p.  417,  § 2.) 

“§  91.  Within  fifteen  days  after  any  tax-list  and  warrant  shall  have 
been  returned  by  the  collector  to  the  trustees  of  any  school  district, 
the  trustees  shall  deliver  the  same  to  the  town  clerk  of  the  town  in 
which  the  collector  resides,  and  said  town  clerk  shall  file  the  same 
in  his  office.”  (Added  by  L.  1887,  Ch.  334,  p.  417.) 

Title  YIH. 

Of  School  District  Libraries,  and  the  Application  of  Library 

Moneys. 

L.  1864,  Ch.  555,  Tit.  YH,  p.  1266: 

“ § 1.  The  taxable  inhabitants  of  each  school  district  in  the 
State  shall  have  power,  when  lawfully  assembled  in  any  district  meet- 
ing, to  levy  a tax  on  the  district  not  exceeding  in  any  one  year  the 
34 
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sum  of  fifty  dollars  for  the  purchase  of  such  books  as  they  shall  direct 
for  the  district  library,  and  such  further  sum  as  they  may  deem  neces- 
sary for  the  purchase  of  a book-case.  * * * ” (As  amended  by 

L.  1875,  Ch.  567,  § 26,  p.  645.) 

Title  IX. 

Of  Union  Free  Schools. 

(Other  provisions  concerning  this  subject  were  made  in  L.  1853,  Ch. 
433,  p.  828;  amended  by  L.  1863,  Ch.  378,  p.  638.) 

L.  1864,  Ch.  555,  § 7,  Tit.  IX.,  p.  1273: 

§ 7.  Boards  of  education  to  appoint  treasurer  and  collector  with 
bond,  etc.,  in  districts  outside  cities  and  villages.  (As  amended  by  L. 
1877,  Ch.  161,  p.  169.)  Except  so  far  as  it  affects  the  towns  of  Cort- 
land and  "White  Plains  in  the  county  of  Westchester. 

“ § 8.  The  corporate  authorities  of  any  incorporated  village  or  city, 
in  which  any  such  union  free  school  shall  be  established,  shall  have 
power,  and  it  shall  be  their  duty,  to  raise  from  time  to  time  by  tax,  to 
be  levied  upon  all  the  real  and  personal  property  in  said  city  or  vil- 
lage, as  by  law  provided,  for  the  defraying  of  the  expenses  of  its 
municipal  government,  such  sum  or  sums  as  the  board  of  education 
established  therein  shall  declare  necessary  for  the  furtherance  of  any 
of  the  powers  vested  in  them  by  law.  * * * ” (And  see  L.  1885, 

Ch.  411,  § 12,  p.  714.) 

§ 9.  Proceedings  in  case  of  refusal  or  neglect  to  levy  tax.  (Amended 
by  L.  1883,  Ch.  413,  § 11,  p.  586.) 

§ 10.  A majority  of  the  voters  of  any  union  free  school  district, 
other  than  those  whose  limits  correspond  with  an  incorporated  city  or 
village,  present  at  any  annual  or  special  district  meeting,  duly  con- 
vened, may  for  making  additions,  alterations  or  improvements  to  or  in 
the  sites  or  structures  belonging  to  the  district,  or  for  the  purchase 
of  other  sites  or  structures,  or  for  a change  of  sites,  or  for  the  erection 
of  new  buildings,  or  for  buying  apparatus  or  fixtures,  or  for  j^aying 
the  wages  of  teachers  and  the  necessary  expenses  of  the  school,  or 
for  such  other  purpose  relating  to  the  support  and  welfare  of  the 
school  as  they  may,  by  resolution,  approve;  and  they  may  direct  the 
moneys  so  voted  to  be  levied  in  one  sum,  or  by  installments,  but  no 
addition  to  or  change  of  site  or  purchase  of  a new  site  or  tax  for  the 
purchase  of  any  new  site  or  structure,  or  for  the  purchase  of  an  addi- 
tion to  the  site  of  any  school-house,  or  for  building  any  new  school- 
house  or  for  the  erection  of  an  addition  to  any  school-house  already 
built,  shall  be  voted  at  any  such  meetings  unless  a notice  by  the  board 
of  education  stating  that  such  tax  will  be  proposed,  and  specifying 
the  amount  and  object  thereof,  shall  have  been  published  once  in  a 
week  for  the  four  weeks  next  preceding  such  district  meeting,  in  two 
newspapers  if  there  shall  be  two  or  in  one  newspaper  if  there  shall  be 
but  one  published  in  such  district.  But  if  no  newspaper  shall  then 
be  published  therein,  the  said  notice  shall  be  posted  up  in  at  least  ten 
of  the  most  public  places  in  said  district  twenty  days  before  the  time 
of  such  meeting.  And  whenever  a tax  for  any  of  the  objects  herein- 
before specified  shall  be  legally  voted,  the  board  of  education  shall 
j make  out  their  tax-list,  and  attach  their  warrant  thereto  in  the  manner 
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provided  in  article  seven  of  title  seven  of  this  act,  for  the  collection 
of  school  district  taxes,  and  shall  cause  such  taxes  or  such  installments 
to  he  collected  at  such  times  as  they  shall  become  due.  No  vote  to 
raise  money  shall  be  rescinded  nor  the  amount  thereof  be  reduced 
at  any  subsequent  meeting,  unless  the  same  be  done  within  ten  days 
after  the  same  shall  have  been  first  voted.  For  the  purpose  of  giving 
effect  to  these  provisions  trustees  or  boards  of  education  are  hereby 
authorized,  whenever  a tax  shall  have  been  voted  to  be  collected  in 
installments  for  the  purpose  of  building  a new  school-house  or  build- 
ing an  addition  to  a school-house,  or  making  additions,  alterations  or 
improvements  to  buildings  or  structures  belonging  to  the  district  or 
for  the  purchase  of  a new  site  or  for  an  addition  to  a site  to  borrow 
so  much  of  the  sum  voted  as  may  be  necessary  at  a rate  of  interest 
not  exceeding  six  per  cent,  and  to  issue  bonds  or  other  evidences  of 
ind<ebtedness  therefor  which  shall  be  a charge  upon  the  district  and 
be  paid  at  maturity  and  which  shall  not  be  sold  below  par;  due  notice 
of  the  time  and  place  of  the  sale  of  such  bonds  shall  be  given  at  least 
ten  days  prior  thereto.  (As  amended  by  L.  1888,  Ch.  27,  p.  22;  amend- 
ing L.  1884,  Ch.  49,  § 3,  p.  50,  and  L.  1886,  Ch.  595,  p.  853.) 

The  power  conferred  by  this  section  on  the  members  of  the  board 
of  education  is  a sufficient  authority  for  the  expenditure  of  money  on 
matters  that  are  incident  to  the  purchase  of  a site,  etc.  (Board  of 
Education  Union  Free  School  v.  Mapes,  14  N.  Y.  State  Rep.,  593 
[1888]). 

§ 11.  All  moneys  to  be  raised  by  tax  and  not  by  rate-bill. 

§ 15.  Board  to  report  estimate  of  expenses  to  annual  meeting,  as 
well  as  to  any  special  meeting. 

§ 16.  Inhabitants  to  vote  on  the  same  and  may  increase  the 
amount,  or  reduce  the  same,  except  for  teachers’  wages,  and  the  ordi- 
nary contingent  expenses  of  the  school  or  schools. 

§ 17.  If  the  inhabitants  refuse  to  vote,  the  board  may  levy  tax.” 

Title  XII. 

On  Appeals  to  the  Superintendent  or  Public  Instruction. 

§ 2.  In  reference  to  appeals  under  § 1 of  this  title,  the  superin- 
tendent shall  have  power,  “ To  make  all  orders  by  directing  the  levy 
of  taxes  or  otherwise,  which  may,  in  his  judgment,  be  proper  or  neces- 
sary to  give  effect  to  his  decision.” 

Title  XIII. 

Miscellaneous  Provisions. 

§ 7.  Costs  of  action  ordered  by  district  to  be  a district  charge. 
•(As  amended  by  L.  1878,  Ch.  174,  p.  198.) 

§ 8.  Expenses  of  action  brought  without  direction  of  district  may 
be  raised  by  tax  after  vote  (People  ex  rel.  Wallace  Lee  v.  Abbott,  107 
N.  Y.  225  [1887]). 
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§§  9,  10.  Appeals  of  school  officers  to  county  judge  in  case  of 
refusal  by  district  to  pay  expenses  of  actions.  (As  amended  by  L.  1871, 
Oh.  746,  p.  1729;  L.  1874,  Ch.  514,  p.  703.) 

Miscellaneous  Statutes  and  Cases  on  the  Subject  of  Taxation  in 
Connection  with  Schools. 

(See  note  above  at  the  beginning  of  division  XXI.) 

L.  1831,  Ch.  206,  p.  247  (amended  by  L.  1832,  Ch.  317,  p.  547): 

Collection  of  school  taxes. 

L.  1835,  Ch.  308,  p.  356: 

§ 3.  Trustees’  warrants  to  have  like  force  as  supervisors. 

L.  1839,  Ch.  330,  p.  302;  repealed  by  L.  1843,  Ch.  133,  p.  163,  § 19: 

§ 5.  Trustees  may  renew  warrants  for  tax  and  rate-bills. 

L.  1841,  Ch.  460,  p.  236: 

The  following  sections  relate  to  taxation:  §§  10, 13, 14, 19-26,  28-30. 

The  act  seems  to  have  been  repealed  by  L.  1847,  Ch.  480,  p.  683. 

L.  1843,  Ch.  133,  p.  163: 

§ 13.  Correction  of  errors  in  tax-lists  and  rate-bills. 

L.  1846,  Ch.  66,  p.  70: 

Tax  to  discharge  liabilities  on  dissolution  of  school  district. 

L.  1847,  Ch.  172,  § 1: 

Expenses  of  suits  by  or  against  trustees  or  other  officers,  to  be 
raised  by  tax  upon  the  district,  excepting  suits  for  penalties,  and  to 
enforce  the  decisions  of  the  superintendent  of  public  instruction. 
(Amended  by  L.  1863,  Ch.  378,  § 5.) 

§ 2.  Appeal  to  board  of  supervisors  and  proceedings  thereon,  when 
district  shall  refuse  tax.  (Amended  by  L.  1863,  Ch.  378,  § 6.) 

§ 4.  Warrant  for  collection  of  expenses  of  suit. 

L.  1847,  Ch.  211,  p.  232: 

§ 1.  Notice  by  trustees  of  tax  to  be  collected  in  school  district. 

§ 2.  Payment  to  trustees  without  collector’s  fees. 

L.  1847,  Ch.  443,  p.  571: 

Where  any  school  district  embraces  a part  of  more  than  one  town, 
the  town  superintendents,  upon  the  application  of  the  trustees  of  such 
district,  or  of  three  persons  liable  to  pay  taxes  upon  real  property 
therein,  shall  determine  -whether  the  valuation  of  the  real  property 
upon  the  several  assessment-rolls  of  said  towns  are  substantially  just 
as  compared  with  each  other,  so  far  as  such  district  is  concerned,  and 
if  not  so,  shall  determine  the  relative  proportion  of  taxes,  and  the 
trustees  of  such  district  shall  assess  according  to  such  determination. 

L.  1847,  Ch.  480,  p.  683: 

The  following  sections  relate  to  taxation:  §§  62,  70-72,  82-84,  86-89,’ 
91,  92,  94-101,  103,  109-113,  133,  135  (probably  repealed  by  L.  1864, 
Oh.  555,  p.  1211;  L.  1886,  Ch.  593,  p.  828). 
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A determination,  under  L.  1847,  480,  p.  696,  § 72,  by  town  superin- 
tendents of  schools  as  to  whether  the  valuations  of  real  estate  upon 
the  assessment-rolls  of  the  several  towns  are  relatively  just,  and  as  to 
the  proportion  of  taxes  to  be  assessed  upon  each  part  of  the  district, 
where  no  previous  application  as  required  by  law  appeared  to  have 
been  made,  but  the  determination  stated  merely  that  it  was  in  pursu- 
ance of  the  request  of  a number  of  the  inhabitants  of  the  district, — held 
void  (Hill  v.  Sellick,  21  Barb.,  207  [1855]). 

On  the  construction  of  sections  85,  87  and  89,  see  Myer  v.  Crisped, 
28  Barb.,  57  (1858). 

L.  1856,  Ch.  180,  p.  296: 

“ § 1.  There  shall  hereafter  be  raised  by  tax,  in  the  present  and 
each  succeeding  year,  upon  the  real  and  personal  estate  of  each  county 
within  the  state,  three- fourths  of  a mill  upon  each  and  every  dollar  of 
the  valuation  of  such  estate,  for  the  support  of  common  schools  in  this 
State,  to  be  appropriated  and  distributed  by  the  superintendent  of 
public  instruction,  in  the  same  manner  as  the  proceeds  of  the  State 
tax  of  eight  hundred  thousand  dollars,  in  lieu  of  which  this  tax  is  sub- 
stituted, and  now  required  to  be  apportioned  and  distributed,  except 
as  hereinafter  provided.  The  board  of  supervisors  of  each  county 
shall  assess  such  amount  upon  the  real  and  personal  estate  of  such 
county  in  the  manner  provided  by  law  for  the  assessment  and  collec- 
tion of  taxes;  and  shall,  annually,  as  soon  as  the  aggregate  valuation 
of  the  real  and  personal  estate  of  their  county  shall  be  ascertained, 
give  immediate  notice  thereof  to  the  superintendent  of  public  instruc- 
tion. No  clerk  of  any  board  of  supervisors,  or  other  person  who  may 
make  out  the  tax-list  or  assessment-rolls  of  any  town,  shall  omit  to 
include  and  apportion  among  the  moneys  to  be  raised  thereby,  the 
amount  hereby  required  to  be  raised  for  the  support  of  schools,  by 
reason  of  the  omission  of  the  board  of  supervisors  to  pass  a resolution 
for  that  purpose.” 

L.  1857,  Ch.  51,  p.  73: 

“ § 4.  It  shall  be  lawful  for  the  board  of  supervisors  at  their  annual 
meeting,  to  levy  a tax  upon  any  town  in  their  county,  to  supply  any 
deficiency  in  the  moneys  apportioned,  belonging  to  districts  having 
their  school-houses  or  school-house  sites  in  such  town,  caused  by  the 
defalcation  or  embezzlement  of  school  moneys  by  the  supervisor 
thereof.” 

L.  1858,  Ch.  151,  p.  269: 

§ 10.  Provides  for  school  collector’s  bond  in  double  the  amount  of 
the  taxes. 

L.  1864,  Ch.  583,  § 1,  p.  1338,  amending  L.  1847,  Ch.  480,  § 85,  p.  683, 
as  amended  by  L.  1858,  Ch.  200,  § 1,  p.  320: 

“ § 85.  In  making  out  a tax-list,  the  trustees  of  school  districts  shall 
apportion  the  same  on  all  taxable  inhabitants  of  the  district,  corpora- 
tions holding  property  therein,  and  on  all  banks,  banking  associations 
and  individual  bankers  whose  place  of  business  is  within  the  district 
at  the  time  any  tax  may  be  voted  according  to  the  valuation  of  the 
taxable  property  which  shall  be  owned  or  possessed  by  them  at  the 
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lime  of  making  out  such  list  within  such  district,  or  partly  within 
such  district  and  partly  in  an  adjoining  district;  and  upon  all  real 
estate  lying  within  the  boundaries  of  such  district,  the  owners  of 
which  shall  be  non-residents,  and  Avhich  shall  be  liable  to  taxation  for 
town  or  county  purposes,  and  shall  be  situated  within  three  miles  of 
the  site  of  the  school-house  in  such  district;  and  upon  the  amount 
of  rents  reserved  in  any  leases  in  fee,  or  for  one  or  more  lives,  or  for  a 
term  of  years  exceeding  twenty-one  years  and  chargeable  upon  lands 
within  such  district,  ■which  rents  shall  be  assessed  to  the  person  or 
persons  entitled  to  receive  the  same  as  personal  estate,  which  is 
hereby  declared  to  be  for  the  purpose  of  taxation  for  school  purposes, 
at  a principal  sum,  the  interest  of  which,  at  the  legal  rate  per  annum, 
shall  produce  a sum  equal  to  such  annual  rents;  and  in  case  such 
rents  are  payable  in  any  other  thing  except  money,  the  value  of  such 
annual  rents  in  money  shall  be  ascertained  by  the  trustee  or  trustees, 
and  the  same  shall  be  assessed  in  the  manner  aforesaid.  But  when  it 
shall  be  ascertained  that  the  proportion  of  any  tax  upon  any  lot,  tract 
or  parcel  not  occupied  by  any  inhabitant,  or  upon  rents  reserved, 
would  not  amount  to  fifty  cents,  the  trustees,  in  their  discretion,  may 
omit  such  lot,  tract  or  parcel,  or  reserved  rents,  from  the  tax-list.” 

L.  1866,  Ch.  800,  p.  1749: 

§ 4.  Trustees  of  school  district  to  levy  tax  to  pay  expense  of  taking 
lands  for  school-house. 

L.  1867,  Ch.  406.  p.  976: 

“ § 26.  Hereafter  all  moneys  now  authorized  by  any  special  acts  to 
be  collected  by  rate-bill  for  the  payment  of  teachers’  wages  shall  be 
collected  by  tax,  and  not  by  rate-bill.” 

L.  1867,  Ch.  406,  p.  976: 

“ § 27.  Nothing  in  this  act  contained  shall  be  construed  to  authorize 
the  common  council  of  any  city,  to  increase  the  local  city  tax  for  the 
support  of  the  schools  therein,  beyond  the  amounts  they  are  now 
authorized  by  law  to  raise  for  local  school  purposes,  and  such  local 
tax  shall  be  reduced  in  such  city,  by  an  amount  equal  to  the  amount 
it  shall  receive  by  the  additional  tax,  authorized  by  this  act,  for  the 
support  of  schools,  in  the  State  generally.” 

In  Finch  v.  Cleveland  (10  Barb.  290,  [1851]),  it  was  objected  that  the 
rate-bill  included  a teacher’s  wages  for  a longer  time  than  he  was 
employed.  Held , that  the  warrant  founded  thereon  was  a protection 
to  the  collector,  and  that  the  trustees  were  not  liable  in  damages 
for  a sale  under  it,  there  being  a question  as  to  the  legality  of  the 
discharge  of  the  teacher  from  employment  The  court  distinguished 
between  a warrant  void  for  want  of  jurisdiction,  and  one  which  may 
upon  review  be  corrected,  and  intimated  that  an  appeal  to  the  State 
Superintendent  is  the  appropriate  remedy  to  correct  such  an  error  as 
the  one  in  question. 

L.  1881,  Ch.  675,  p.  912: 

§ 1.  School  collector  to  deliver  statement  to  county  treasurer 
showing  assessment  against  each  railroad,  and  treasurer  to  notify 
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ticket  agent.  (As  amended  by  L.  1885,  Ch.  533,  p.  900;  L.  1882, 
Ck.  319,  383.) 

§ 2.  Provides  for  railroad  companies  to  pay  school-taxes  assessed 
in  each  school  district  with  1 per  cent  fees  to  county  treasurer. 

§ 3.  If  not  paid  in  thirty  days  school  collector  shall  collect  with 
5 per  cent  fees,  but  may  not  distrain  and  sell  until  notified  by  county 
treasurer  of  non-payment. 

§ 4.  County  treasurer  shall  pay  over  amounts  received  by  him  to 
school  collector  with  1 per  cent  fees. 

L.  1884,  Ch.  413,  p.  491,  as  amended  by  L.  1885,  Ch.  340,  p.  581: 

This  is  an  act  for  the  relief  of  non-resident  taxpayers,  whose  children 
or  wards  are  attendants  at  any  free  school,  where  they  pay  tuition. 

L.  1884,  Ch.  414,  p.  491;  amending  L.  1867,  Ch.  694: 

“§1.  It  shall  be  the  duty  of  the  town  assessors,  within  fifteen 
days  after  the  completion  of  their  annual  assessment-list,  to  apportion 
the  valuation  of  the  property  of  each  and  every  railroad,  telegraph, 
telephone  and  pipe-line  company  as  appears  on  such  assessment-list, 
among  the  several  school  districts  in  tbeir  town,  in  which  any  portion 
of  said  property  is  situated,  giving  to  each  of  said  districts  their 
proper  portion,  according  to  the  proportion  that  the  value  of  said 
property  in  each  of  such  districts  bears  to  the  value  of  the  whole 
thereof  in  said  town. 

“ § 2.  Such  apportionment  shall  be  in  writing  and  shall  be  signed 
by  said  assessors,  or  a majority  of  them,  and  shall  set  forth  the  iium- 
ber  of  each  district  and  the  amount  of  the  valuation  of  the  property 
of  each  railroad,  telegraph,  telephone  and  pipe-line  companies  appor- 
tioned to  each  of  said  districts;  and  such  apportionment  shall  be  filed 
with  the  town  clerk,  by  said  assessors,  or  one  of  them,  within  five  days 
after  being  made;  and  the  amount  so  apportioned  to  each  district 
shall  be  the  valuation  of  the  property  of  each  of  said  companies  on 
which  all  taxes  against  said  companies  in  and  for  said  districts  shall 
be  levied  and  assessed  until  the  next  annual  assessment  and 
apportionment.  ” 

L.  1885,  Ch.  340,  § 12,  p.  583;  amending  L.  1867,  Ch.  694;  as 
amended  by  L.  1884,  Ch.  414,  §§  3 and  5: 

“ § 3.  In  case  the  assessors  shall  neglect  to  make  such  apportion- 
ment, it  shall  be  the  duty  of  the  supervisor  of  the  town,  on  the  appli- 
cation of  the  trustees  or  board  of  education  of  any  district,  or  of  any 
railroad,  telegraph,  telephone  or  pipe-line  company,  to  make  such 
apportionment,  in  the  same  manner  and  with  the  like  effect  as  if  made 
by  said  assessors. 

“ § 5.  In  case  any  alteration  shall  be  made  in  any  school  district, 
affecting  the  property  of  any  railroad,  telegraph,  telephone  or  pipe- 
line company,  the  officer  making  such  alteration  shall,  at  the  same 
time,  determine  what  change  in  the  valuation  of  said  property  in  such 
district  would  be  just,  on  account  of  the  alteration  of  district,  and 
the  valuation  shall  be  accordingly  changed.” 

L.  1886,  Ch.  280,  p.  459:  “An  act  to  provide  for  the  taxation  of 
forest  lands  in  the  counties  known  a3  the  Forest  Preserve.” 

“ § 1.  All  wild  or  forest  lands  belonging  to  or  which  may  here- 
after be  acquired  by  the  State  within  the  limits  of  the  Forest  Pre- 
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serve,  as  established  by  chapter  two  hundred  and  eighty-three  of  the 
laws  of  eighteen  hundred  and  eighty-five,  shall  be  assessed  and  taxed 
at  a like  valuation  and  at  a like  rate  as  those  at  which  similar  lands 
of  individuals  within  such  counties  are  assessed  and  taxed,  subject, 
however,  to  the  provisions  of  this  act.  On  or  before  August  first  in 
every  year  the  assessors  of  the  town  within  which  the  lands  so 
belonging  to  the  State  are  situated  shall  file  in  the  office  of  the  comp- 
troller, and  in  the  office  of  the  forest  commission,  a copy  of  the 
assessment-roll  of  the  town,  which,  in  addition  to  the  other  mat- 
ters now  required  by  law  to  be  stated  therein,  shall  state  and  specify 
which  and  how  much,  if  any,  of  the  lands  assessed  are  forest  lands, 
and  also,  and  separately,  which  and  how  much,  if  any,  of  the  lands 
assessed  are  lands  belonging  to  the  State;  such  statements  and  specifi- 
cations to  be  verified  by  the  oaths  of  a majority  of  the  said  assessors. 
The  comptroller  shall  thereupon  and  before  the  first  day  of  September 
following,  and  after  hearing  the  assessors  and  the  Forest  Commission, 
if  they  or  any  of  them  so  desire,  correct  or  reduce  any  assessment  of 
State  lands  which  may,  in  his  judgment,  be  in  unfair  proportion  to  the 
remaining  assessments  of  lands  within  the  town,  and  shall  in  other 
respects  approve  the  assessment  and  communicate  such  approval,  and 
no  such  assessment  of  State  lands  shall  be  valid  for  any  purpose  until 
the  amount  of  the  assessment  is  so  approved  by  the  comptroller,  and 
such  approval  attached  and  deposited  with  the  assessment-roll  of  the 
town  and  therewith  delivered  by  the  assessors  of  the  town  to  the  super- 
visor of  the  town,  or  other  officer  authorized  to  receive  the  same  from 
the  assessors.  No  tax  for  the  erection  of  a school-house,  or  opening 
a road  shall  be  imposed  upon  state  lands,  unless  such  erection  or 
opening  shall  have  been  first  approved  in  writing  by  the  forest  com- 
mission. Payments  of  the  taxes  which  may  be  imposed  according  to 
law  and  the  provisions  of  this  act  upon  lands  so  belonging  to  the  State 
shall  in  every  year  be  made  by  the  treasurer  of  the  State,  upon  the 
certificate  of  the  comptroller  as  to  the  lawful  and  just  amount  of  such 
taxes,  by  allowing  to  the  treasurer  of  the  county  in  which  any  such 
lands  may  be  situate  a credit  of  the  amount  of  such  taxes  due  upon 
such  lands  upon  the  amount  payable  by  such  county  treasurer  in  such 
year  to  the  State  for  State  taxes;  providing  however,  that  no  fees 
shall  be  allowed  by  the  comptroller  to  the  county  treasurers  in 
adjusting  their  accounts  for  such  portion  of  the  State  tax  as  is  so 
paid.” 


XXII. 

VILLAGES. 

L.  1870,  Ch.  291,  Title  3,  p.  687 : “ An  act  for  the  incorporation  of 
villages.” 

§ 13.  The  trustees  shall  act  as  assessors  of  the  village,  or  may 
appoint  of  their  number  a committee  for  that  purpose,  except  that 
whenever  the  resident  population  of  the  village  shall  exceed  two 
thousand,  then  on  the  written  request  of  one  hundred  voters  the 
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trustees  may  by  resolution  direct  three  assessors  to  be  elected  at 
the  next  annual  village  election,  and  thereafter  assessors  shall  be 
elective  officers  of  the  village,  and  three  shall  be  elected,  one  of 
whom  shall  be  elected  for  and  shall  serve  three  years,  one  for  two 
years  and  one  for  one  year  and  at  succeeding  elections  one  assessor 
shall  be  chosen  for  three  years.  The  trustees  acting  as  assessors, 
and  elected  assessors  shall  have  the  power  of  town  assessors  and  be 
subject  to  laws  applicable  to  such.  Assessors  shall  be  voted  for  on  a 
separate  ballot.  Vacancies  are  to  be  filled  by  the  board  of  trustees 
until  the  next  annual  election.  (As  amended  by  L.  1883,  Ch.  90,  p.  76.) 

It  is  the  duty  of  the  trustees  of  a village  corporation,  as  assessors 
to  write  upon  their  assessment-rolls  the  oath  prescribed  by  L.  1871, 
Ch.  176,  § 8,  and  an  absence  of  such  verification  or  proof  of  it 
invalidates  the  roll  (People  ex  rel.  Gillis  v.  Suffern,  68  N.  Y.  322  [1877], 
affirming,  6 Hun,  304). 

See,  also,  Fox  v.  Village  of  Fort  Edward,  48  Hun,  363  (1888). 

§ 16.  The  trustees  shall  have  power  to  raise,  by  tax,  money  for  the 
expenditures  required  by  the  provisions  of  this  act,  and  may  assess 
and  collect  a poll-tax  of  one  dollar  on  each  male  resident  in  the  village 
between  the  ages  of  twenty-one  and  sixty  years,  except  such  as  are 
active  members  of  a company  maintained  for  the  purpose  of  extinguish- 
ing fires  (As  amended  by  L.  1876,  Ch.  317,  p.  307.) 

Title  4.  §2.  “ Ordinary  expenditures  ” shall  be  those  necessarily 

incurred  to  carry  out  and  enforce  the  rules,  by-laws  and  ordinances 
which  the  trustees  are  authorized  to  adopt  by  title  three  of  this  act. 

§ 3.  Limits  the  ordinary  expenditure  for  any  one  specific  act  to  $500. 
(As  amended  by  L.  1885,  Ch.  192,  p.  354.) 

“ § 4.  The  trustees  shall  have  power  to  raise  money  for  an  extraor- 
dinary expenditure  for  any  village  purposes  by  assessment  and  tax, 
by  submitting  a resolution  stating  the  amount  to  be  raised,  the  specific 
object  for  which,  and  whether  the  same  is  to  be  raised  in  one  sum  or 
in  annual  installments,  and  if  in  annual  installments,  the  number 
thereof  and  the  amount  of  each,  to  the  annual  election,  or  to  a special 
election,  of  the  legal  electors  entitled  to  vote  on  such  questions,  to  be 
held  as  in  this  act  directed.  The  trustees  shall  have  power  to  appoint 
such  special  election,  designating  time  and  place.”  * * * (As. 

amended  by  L.  1884,  Ch.  131,  p.  133,  § 1.) 

Section  2 of  the  last  mentioned  act  amending  § 5 of  Tit.  4 of  L. 
1870,  Ch.  291,  p.  688,  provides  for  the  method  of  submitting  the  trus- 
tees’ resolutions  for  extraordinary  expenditures  to  the  electors. 

The  requirement  that  the  trustees  of  a village  shall,  within  twenty 
days  after  any  extraordinary  expenditure  has  been  voted,  proceed 
to  assess  the  amount  thereof,  is,  as  to  the  time  specified,  directory 
only,  and  a levy  after  the  twenty  days  may  be  valid  (Witheril  v. 
Mosher,  9 Hun,  412  [1876]). 

A resolution  of  the  trustees  of  a village  that  the  sum  of  $4,000,  or  so 
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much  thereof  as  shall  be  necessary,  be  and  is  hereby  assessed  upon 
the  taxable  property  within  the  corporate  limits,  for  the  purpose  of 
purchasing  a fire  engine,  etc.,  submitted  to  the  electors,  and  adopted 
at  a meeting  duly  called — held,  a sufficient  compliance  with  L.  1870, 
Ch.  291,  title  4,  § 4,  allowing  the  trustees  to  raise  money  for  extraor- 
dinary expenditures,  and  a tax  levied  in  accordance  therewith  sus- 
tained (lb.). 

L.  1870,  Ch.  291,  Tit.  4,  p.  667: 

“ § 6.  In  addition  to  the  amount  raised  by  the  trustees  for  “ ordinary 
expenditures,”  the  trustees  shall  have  power,  in  any  one  year,  in 
addition  to  the  poll-tax,  to  raise  by  tax  such  sum  as  they  may 
deem  necessary,  not  exceeding  in  any  one  year  the  amount  of 
one  per  centum  on  the  assessed  valuation  of  such  village,  to  be 
denominated  a highway  tax,  to  work  and  improve  the  roads, 
avenues,  streets,  public  squares  and  parks,  lanes,  sidewalks  and  cross- 
walks of  said  village,  on  all  persons  and  incorporated  companies,  own- 
ing property  and  estate,  real  and  personal,  in  said  village,  to  be  assessed 
and  collected  as  all  other  taxes  are,  by  the  provisions  of  this  act.  The 
money  so  raised,  with  the  proceeds  of  the  poll-tax,  shall  be  devoted 
to  the  purposes  expressed  in  this  section,  and  kept  apart  as  a separate 
and  distinct  fund  by  the  treasurer.”  (As  amended  by  L.  1880,  Ch.  422, 
p.  610;  as  amended  by  L.  1871,  Ch.  870,  p.  1972;  also,  amended  by 
L.  1875,  Ch.  570,  p.  650.^  • 

L.  1880,  Ch.  422,  p.  610: 

“§  1.  Expenditures  for  sidewalks  raised  under  section  6 (above) 
shall  not  exceed  in  any  one  year  the  sum  of  five  hundred  dollars, 
unless  the  tax-payers  at  a meeting  especially  called  for  the  purpose* 
upon  ten  days  notice,  at  which  at  least  thirty  tax-payers  shall  be 
present,  shall  authorize,  by  resolution,  a larger  expenditure.”  (Amend- 
ing L.  1870,  Ch.  291,  § 4,  Tit.  Ill,  p.  658.) 

Jj.  1870,  Ch.  291,  p.  662: 

§ 7.  Authorizes  the  trustees  to  contract  with  any  water  company 
for  supplying  the  village  with  water  for  extinguishing  fires,  pro- 
vided that  no  such  contract  shall  be  for  a longer  period  than  five 
years,  nor  for  a sum  exceeding  in  the  aggregate  fifty  cents  per  capita 
per  annum  of  the  population  of  the  village,  unless  the  proposition  for 
the  same  be  submitted  to  a vote  of  the  citizens.  (Added  by  L.  1879, 
Ch.  129,  p.  175.) 

L.  1870,  Ch.  291,  Tit.  5,  p.  691: 

“ § 5.  The  collector  shall  collect  and  receive  all  taxes  and  assess- 
ments, for  which  the  warrant  of  the  board  of  trustees,  subscribed  by 
the  president  and  countersigned  by  the  clerk,  shall  be  delivered  to 
him,  and  within  the  time  specified  in  such  warrant,  and  shall  pay  the 
same  into  the  hands  of  the  treasurer  without  delay,  and  take  receipt 
for  the  same,  and  make  return  to  the  clerk  of  the  amount  of  taxes  col- 
lected by  him  and  paid  over  to  the  treasurer,  and  of  taxes  unpaid. 
The  collector  shall  give  a receipt  to  the  clerk  for  the  warrant  and  tax 
or  assessment-rolls  delivered  to  him  on  his  receiving  the  same. 

“ § 6.  After  receiving  the  tax-roll  the  collector  shall  post  notices  in 
five  public  places  in  the  village  twelve  days  before  the  last  one  of  the 
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three  days  specified  in  the  notice,  stating  that  he  will  attend  at  a con- 
venient place,  specified  in  the  notice,  in  the  village,  on  three  days  speci- 
fied, within  fifteen  days  from  date  of  notice,  for  the  purpose  of  receiving 
payment  of  taxes;  and  he  shall  attend  at  such  times  and  places  accord- 
ingly. Any  person  or  corporation  paying  any  tax  or  assessment,  within 
fifteen  days  from  date  of  notice,  shall  be  charged  with  one  per  cent 
thereon  for  the  fees  of  the  collector,  and  no  more.  After  the  expira- 
tion of  the  fifteen  days,  the  collector  shall  collect  the  taxes  or  assess- 
ments unpaid,  with  five  per  cent  thereon  for  his  fees,  in  the  same 
manner  as  is  now  provided  by  law  for  the  collection  of  town  and 
county  taxes,  and  with  like  power  and  authority  as  collectors  of  taxes 
of  towns.” 

Title  6: 

<£  § 1.  The  trustees,  whose  duty  it  shall  be  by  this  act  to  act 
as  assessors,  must,  within  sixty  days  after  the  annual  meeting, 
proceed  and  assess  upon  the  taxable  inhabitants  and  corporation 
and  j^roperty  liable  to  assessment  and  taxation  within  the  vil- 
lage, such  sum  as  they  ma}'  deem  necessary,  besides  funds  received 
and  estimated  to  be  received  from  other  sources,  to  defray  the 
ordinary  expenditures  of  the  village  for  the  current  year,  not  to  exceed 
the  amount  fixed  for  that  purpose  in  the  detailed  statement  of  the 
trustees  presented  at  the  annual  meeting;  also  any  sum  directed  at  an 
annual  election  to  be  raised  as  an  extraordinary  expenditure  for  a 
special  purpose  for  that  year;  also  the  amount  to  be  raised  as  a high- 
way tax,  and  also  the  poll-tax. 

“ § 2.  They  shall  also,  within  twenty  days  after  any  extraordinary 
expenditure  shall  have  been  voted  by  the  legal  electors  at  a special 
election,  proceed  to  assess  the  amount  in  the  manner  herein  directed 
as  to  ordinary  expenditures. 

“ § 3.  The  persons'  acting  as  assessors  shall,  on  completing  the 
assessment-roll,  give  ten  days  notice,  by  posting  notices  in  five  public 
places  in  the  village,  stating  that  they  will,  in  the  village  at  a place 
and  time  stated,  meet  to  hear  and  determine  all  complaints  as  to  such 
roll.  They  shall  have  power  and  authority  at  such  time  to  correct, 
such  roll  as  to  them  shall  seem  necessary.  After  the  roll  shall  have 
been  thus  submitted,  and  corrected  if  necessary,  they  shall  file  the 
same  and  a copy  thereof  with  the  clerk  of  the  village. 

“ § 4.  The  tax-roll  when  completed  shall  be  immediately  delivered 
by  the  clerk  to  the  collector,  with  a warrant  thereunto  annexed,  signed 
by  the  president  and  countersigned  by  the  clerk,  commanding  him  to 
collect  the  taxes  therein  specified,  with  his  fees,  and  return  said  war- 
rant and  roll  within  sixty  days  after  the  date  of  the  warrant,  unless 
the  time  shall  be  extended.  The  board  of  trustees  may  extend  the 
time  for  the  return  of  such  warrant  thirty  days  beyond  the  first  sixty 
days,  and  such  extension  shall  in  no  event  affect  the  validitv  of  the 
bond  given  by  the  collector  and  his  sureties. 

“ § 5.  All  taxes  or  assessments  which  shall  remain  unpaid  for  thirty 
day3  after  the  final  return  of  said  warrant  shall  bear  interest  at  the 
rate  of  twelve  per  centum  per  annum,  from  and  after  the  date  of  said 
return,  and  shall  be  collected  as  directed  herein  either  by  the  sale  of 
the  estate  assessed  as  herein  provided,  or  by  suit  against  the  party 
liable  to  pay  such  assessment  or  tax  or  the  same,  if  not  so  collected, 
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shall  be  added  to  the  amount  or  sum  taxed  or  assessed  against  such 
party  or  parties  to  the  next  annual  tax  or  assessment  * * * 

(As  amended  by  L.  1881,  Ch.  249,  p.  355.) 

“§  6.  When  any  person  whose  property  or  estate  shall  be  assessed 
or  taxed  shall  fail  to  pay  the  tax  or  assessment  and  the  col- 
lector can  not  collect  the  same  and  shall  make  return  thereof, 
the  trustees  shall  cause  the  estate  so  assessed  to  be  sold  at  auction, 
for  a term  of  time  for  the  payment  of  such  tax  or  assessment, 
giving  four  weeks  notice  of  such  sale  by  putting  up  notices  in 
live  public  places  in  the  village  and  serving  personal  notice  on  the 
owner  or  agent  of  such  estate,  if  a resident  of  such  village,  or  on 
the  occupant  thereof,  and  by  depositing  such  notice  in  the  post-office, 
directed  to  such  owner,  if  a non-resident,  at  his  reputed  place  of  resi- 
dence, if  known,  at  least  ten  days  before  the  day  of  sale,  and  the  same 
shall  be  sold  to  the  person  who  shall  take  it  for  the  shortest  time  for 
the  payment  of  such  tax  or  assessment,  with  the  interest  at  seven  per 
cent,  and  the  expense  of  such  notice  and  sale.  Before  the  time  of  sale 
the  party  liable  for  the  tax,  or  his  representative,  may  avoid  the  sale 
by  paying  the  tax  to  the  treasurer,  with  twelve  per  cent  interest 
thereon  and  expense  of  notice  and  sale. 

“ § 7.  At  any  time  within  a year  after  such  sale  the  owner  or  owners 
of  the  estate,,  or  their  representatives,  may  redeem  the  same,  by  pay- 
ing to  the  purchaser  thereof  (if  he  shall  have  paid  the  tax  and  interest 
and  expense  of  sale)  the  tax,  expenses  and  interest  thereon  at  twelve 
per  cent  per  annum  from  the  date  of  the  payment  by  the  purchaser; 
in  case  the  purchaser  has  not  so  paid  them,  by  paying  to  the  treasurer 
of  the  village  the  tax,  expense  of  sale,  and  interest  at  twelve  per  cent 
per  annum  from  the  time  the  tax  was  returned  unpaid,  and  notifying 
the  clerk  of  such  payment.  If  such  tax,  expenses  and  interest  are 
not  paid  within  one  year  from  the  date  of  sale,  then  the  trustees  shall 
deliver  to  the  purchaser  of  the  estate  a certificate  of  such  sale,  under 
the  seal  of  the  corporation,  and  signed  by  the  president,  the  execu- 
tion of  which  may  be  acknowledged  or  proved  as  a deed,  and  upon 
the  receipt  of  such  certificate  the  purchaser  may  proceed  to  serve 
upon  the  holder  or  owner  of  any  lien  upon  such  estate,  or  any  part 
thereof,  notices  in  waiting  of  such  sale,  and  that,  unless  redeemed 
within  six  months  from  the  time  of  such  service  of  notice,  such  cer- 
tificate may  be.  recorded  in  like  manner  and  with  like  effect  as  in  case 
of  other  conveyances  of  real  estate.  Such  certificate  shall  be  pre- 
sumptive evidence  of  the  statements  contained  in  all  courts  and 
places,  actions  and  proceeding. 

“§  8.  The  purchaser  receiving  such  certificate,  or  his  representa- 
tives, may,  in  case  the  land  is  not  redeemed  as  herein  provided,  enter 
into  and  occupy  the  same  during  the  term  for  which  it  was  sold,  and 
shall  be  at  liberty,  within  the  term  aforesaid,  to  remove  all  the  build- 
ings and  materials  which  he  may  erect  or  place  thereon. 

“ § 9.  In  case  the  collector  shall  return  that  a tax  or  assessment  on 
any  estate  is  unpaid,  and  he  is  unable  to  collect  the  same,  the  trustees 
are  authorized  and  empowered,  after  the  lapse  of  thirty  days  after 
the  date  of  such  return,  to  prosecute  a civil  action  against  the  owner 
or  owners  of  such  estate  in  the  corporate  name  of  the  village,  and 
recover  judgment  for  such  tax,  with  twelve  per  cent  interest  thereon, 
and  all  necessary  costs  and  expenses  of  said  action;  said  trustees 
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may  cause  a transcript  of  such  judgment  to  be  filed  and  said  judg- 
ment docketed  in  the  county  clerk’s  office  of  the  county  wherein  the 
village  is  situated,  and  the  same,  however  small  the  amount,  shall 
thereupon  become  a judgment  of  the  county  court,  and  be  a lien  on 
all  real  estate  of  the  judgment  debtor  situate  in  tho  county  where 
said  judgment  is  docketed;  and  such  real  estate  may  be  sold  on 
execution  issued  to  the  sheriff  of  the  county  where  the  judgment  is 
docketed,  if  not  collected  out  of  the  personal  property  of  the  debtor, 
in  the  manner  provided  by  law;  and  all  the  provisions  of  law  in 
reference  to  sale  and  redemption  of  real  estate  on  execution  shall 
apply  to  sales  and  redemptions  under  this  act.” 

Title  7: 

“§  1.  A village  incorporated  under  this  act  shall  constitute  a sepa- 
rate highway  district  within  its  corporate  limits.  * * * .” 

Under  L.  1870,  Ch.  291,  Title  7,  moneys  raised  by  the  highway  tax 
can  not  be  used  to  pay  for  land  taken  in  widening  streets,  and  the 
treasurer  is  justified  in  refusing  to  pay  a warrant  drawn  by  the  trustees 
for  the  purpose  (People  ex  rel.  Rundell  v.  Wilson,  46  Hun,  134  [1887]). 

Title  8: 

“ § 5.  The  return  of  any  tax  or  assessment  by  the  collector  to  the 
village  clerk  as  unpaid,  or  a copy  of  the  same  certified  by  said  clerk, 
with  the  corporate  seal  attached,  shall  be  presumptive  evidence  of  the 
truth  of  the  statements  in  such  return,  in  all  courts  and  places,  and  in 
all  actions  and  proceedings.  And  any  assessment-roll  filed  with  the 
clerk,  or  a copy  of  the  same  certified  by  him,  with  the  corporate  seal 
attached,  shall  be  presumptive  evidence  of  the  contents  thereof  and 
regularity  of  such  assessment,  in  all  courts  and  places,  actions  and 
proceedings,  and  of  the  right  to  levy  any  tax  or  make  any  assessment 
therein  mentioned.” 

“§  10.  Money  cannot  be  borrowed  on  the  credil  of,  nor  can  any 
debt  be  created  in  behalf  of,  the  village,  payable  at  a future  time ; nor 
can  any  debt  or  liability  be  incurred  by  the  village,  except  for  ordinary 
expenditures  of  the  village  or  highway  purposes  within  the  income  of 
the  current  year,  for  the  ordinary  expenditures  or  highway  purposes 
applicable  to  such  purposes.  When  the  raising  of  any  money  for  a 
special  purpose  as  an  extraordinary  expenditure,  as  provided  in  this 
act,  has  been  voted,  the  amount  may  be  borrowed,  or  a liability  by 
contract  for  the  special  purpose  may  be  incurred,  not  exceeding  the 
expense  ordered,  until  the  amount  can  be  raised  by  a tax  as  herein 
provided.” 

§ 27.  Divests  the  commissioners  of  highways  for  any  town  in  which 
a bridge  may  be  located  of  jurisdiction  over  the  same,  and  relieves  the 
town  from  the  expense  thereof,  provided  the  bridge  is  in  an  incorpo- 
rated village,  and  gives  the  jurisdiction  to,  and  imposes  the  expense 
upon,  the  village.  (As  amended  by  L.  1885,  Ch.  450,  p.  759.) 

§ 32.  All  other  general  acts  and  laws  for  the  general  incorporation 
of  villages  repealed. 

L.  1847,  Ch.  209,  p.  214: 

§ 1.  The  legal  voters  of  any  incorporated  village  may  direct  the 
trustees  to  purchase  and  improve  lands  for  a burying  ground  not  to 
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exceed  $2,500,  unless  the  population  of  the  village  shall  exceed  4,000 
persons,  nor  more  than  $4  000  in  any  case.  (Amended  by  L.  1864, 
Ch.  117,  p.  201.) 

§ 2.  Tax  for  purchase  of  land  for  cemeteries  in  incorporated  villages. 

§ 3.  Notice. 

§ 8.  Yearly  tax  to  maintain  and  improve  cemeteries. 

L.  1847,  Ch.  426,  p.  532  ; repealed  as  to  future  incorporation  of 
villages  by  L.  1870,  Ch.  291,  § 32,  Tit.  VIII,  p.  704: 

§ 28.  Electors  may  order  money  to  be  raised  by  tax  for  purposes 
specified.  (See  amendment  by  L.  1852,  Ch.  184,  p.  256,  that  trustees 
shall  include  sum  due  on  judgment  against  the  village  in  assessment- 
roll  without  vote.) 

§ 29.  Notice  of  village  meeting  specifying  amount  and  purpose  of 
tax  necessary. 

§ 30.  Every  resolution  shall  distinctly  specify  the  objects  for  which 
tax  shall  be  raised  and  the  sum  to  be  applied  to  each  of  the  objects. 

§ 31.  Any  sum  specified  in  the  notice  of  meeting  may  be  reduced 
but  shall  not  be  increased  before  the  final  vote  in  respect  thereto. 
The  final  vote  on  every  specific  sum  shall  be  taken  separately;  every 
proposition  to  raise  a specific  sum  shall  be  deemed  a separate 
resolution. 

§32.  No  person  shall  vote  in  respect  to  raising  tax  unless  he  be 
qualified  to  vote  for  village  officers  in  the  village  and  own  property 
liable  to  tax  therein. 

§ 33.  All  taxes  shall  be  assessed  and  collected  in  conformity,  so 
far  as  possible,  with  the  provisions  of  law  in  respect  to  the  assessment 
and  collection  of  taxes  by  town  assessors  and  collectors. 

It  seems  that  under  L.  1847,  Ch.  426,  the  duty  of  issuing  warrants 
for  the  collection  of  taxes  is  laid  upon  the  trustees  as  a body.  The 
power  may  be  exercised  by  a proper  vote  of  a legal  quorum  at  any 
regular  meeting  duly  convened,  and  a warrant  so  issued  is  valid, 
though  the  signature  of  one  of  the  trustees  be  omitted  (Bank  of 
Chenango  v.  Brown,  26  N.  Y.,  467  [1863]). 

L.  1847,  Ch.  426,  p.  539: 

§ 34.  Money  raised  for  a specific  purpose,  shall  not  be  applied  to 
any  other,  without  such  a vote  as  was  required  to  authorize  the 
raising  thereof. 

§ 49.  Trustees  may  prosecute  jmrson  liable  to  pay  tax  whenever 
the  collector  shall  return  that  he  was  unable  to  find  within  the  village 
any  property  from  which  he  could  collect  it. 

§ 50.  Taxes  levied  by  virtue  of  this  act  shall  be  a lien  on  real  estate 
upon  which  they  are  assessed  and  may  be  leased  by  the  trustees  for 
non-payment,  for  a period  not  exceeding  five  years. 

§§  51,  52.  Notice  of  leasing. 

§ 53.  Land  may  be  redeemed  within  one  year. 

§ 53.  Lease  presumptive  evidence  of  legality. 

§ 73.  Copy  of  resolution  to  raise  taxes  to  be  furnished  to  the 
assessors. 

§ 91.  Tax  to  pay  liabilities  of  village  dissolving  its  incorporation. 
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L.  1874,  Ch.  345: 

§ 1.  Board  of  trustees  of  incorporated  villages  to  publish  once  in 
each  year  a full  and  detailed  account  of  all  money  received  for  the 
account  and  the  use  of  the  village,  and  of  all  money  expended,  giving 
items  in  full,  or  to  post  the  same  in  five  public  places.  (As  amended 
by  L.  1875,  Ch.  197,  p.  176.) 

1,.  1875,  Ch.  181,  p.  157: 

§ 1.  The  authorities  of  any  incorporated  village  may  organize  into 
a board  of  water  commissioners.  (Amended  by  L.  1885,  Ch.  211,  p. 
370;  L.  1886,  Ch.  497,  p.  728.) 

§ 2.  The  authorities  (above  referred  to)  are  the  president  and  trus- 
tees thereof  or  commissioners  elected  by  the  residents  qualified  to 
vote  for  trustees.  (As  amended  by  L.  1879,  Ch.  86,  p.  134;  L.  1885, 
Ch.  170,  p.  309.) 

§ 8.  Authorizes  the  commissioners  to  borrow  money  on  the  credit 
of  the  village  not  exceeding  six  per  cent  of  the  assessed  value  of  the 
real  and  personal  property  thereof.  (As  amended  by  L.  1881,  Ch.  175, 

p.  220.) 

§ 13.  The  commissioners  shall  prescribe  “ water  rents  ” to  be  paid 
to  them. 

§ .15.  The  entire  annual  receipts  after  paying  for  extensions  and 
current  expenses  shall  go  to  pay  interest  on  bonds  and  to  create  a 
sinking  fund. 

§ 16.  Board  of  trustees  shall  levy  tax  to  pay  deficiency. 

§ 21.  A majority  of  the  voters  and  taxpayers  shall  determine  whether 
water  taxes  shall  be  raised,  before  commissioners  shall  take  any  action. 

See  Village  of  Olean  v.  King,  5 N.  Y.  State  Rep.,  169  (1886). 

L.  1881,  Ch.  353,  p.  477: 

Proposition  to  raise  money,  voted  down  at  a village  election,  shall 
not  be  again  submitted  before  the  next  annual  election  except  new 
occasion  arises. 

L.  1882,  Ch.  226,  p.  279: 

“ § 1.  It  shall  be  lawful  for  any  incorporated  village  in  this  State  by 
its  trustees  to  issue  new  warrants,  or  renew  those  which  may  be  issued 
by  them  or  their  predecessors  for  the  collection  of  any  village  tax, 
from  time  to  time,  as  often  as  such  warrants  shall  be  returned  uncol- 
lected, in  whole  or  in  part,  during  the  term  prescribed  by  its  charter; 
but  the  renewing  of  any  such  warrant  shall  in  no  way  affect  the  lia- 
bility of  the  collector  or  the  sureties  upon  the  bond  of  such  collector.” 

L.  1884,  Ch.  308,  p.  375:  . 

“ § 1.  The  trustees  and  officers  of  any  village  of  this  State  created 
by  special  charter  shall  have  and  possess  the  same  powers  as  are  pre- 
scribed in  any  general  act  for  the  incorporation  of  villages  within  this 
State,  except  as  such  special  charter  may  be  in  conflict  with  any  pro- 
vision or  provisions  of  said  general  acts.” 

L.  1887,  Ch.  504,  p.  635: 

“§  1.  Whenever  it  shall  be  desired  by  any  village,  whether  incor- 
porated under  a special  act  or  organized  under  the  general  act  for 
the  incorporation  of  villages,  to  raise  moneys  additional  to  the  amount 
permitted  to  be  raised  by  its  charter  or  by  the  general  law  aforesaid, 
for  the  purpose  of  building  a bridge,  constructing  a sewer,  or  carry- 
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ing  out  some  other  proper  village  object,  the  trustees  of  any  such 
village  may  call  a special  election  of  the  taxpaying  electors  thereof 
and  submit  to  them  the  question  of  raising  such  moneys,  and  if  a 
majority  of  such  electors  voting  thereon  shatl  vote  in  favor  of  raising 
such  moneys,  the  trustees  are  authorized  to  raise  the  same  in  the 
same  manner  as  other  village  taxes  are  raised  and  collected;  and  in 
anticipation  of  such  tax  may  temporarily  borrow  the  amount  thereof 
upon  the  credit  of  such  village  and  use  the  said  moneys  for  the  pur- 
pose desired.  But  if  the  amount  desired  to  be  raised  for  any  of  the 
purposes  aforesaid  shall  not  exceed  in  the  aggregate  the  sum  of  five 
hundred  dollars,  the  trustees  of  any  such  village  may,  by  a unani- 
mous vote  of  all  the  trustees  in  office,  and  without  submitting  the 
question  to  the  said  electors,  proceed  to  raise  the  same  in  the  same 
manner  as  other  village  taxes  are  raised  and  collected,  and  may  in 
anticipation  of  such  tax  temporarily  borrow  the  amount  thereof  upon 
the  credit  of  such  village,  and  use  the  said  moneys  for  the  purposes 
intended. 

“ § 2.  The  powers  conferred  by  this  act  are  in  addition  and  supple- 
mentary to  and  independent  of  all  other  powers  possessed  by  villages, 
either  under  any  special  act  or  under  the  general  act  for  the  incorpo- 
ration of  villages;  and  when  the  trustees  of  any  village  shall  act 
under  its  provisions,  they  shall  state  in  their  proceedings  that  they 
are  taken  under  the  cAct  of  eighteen  hundred  and  eightv-seven  con- 
ferring additional  powers  upon  villages.’  ” 

L.  1887,  Ch.  504,  confers  upon  the  trustees  power  to  call  a special 
election  to  raise  an  additional  tax,  independent  of  all  other  powers 
possessed  by  virtue  of  any  special  or  general  act  (Cartwright  v.  Vil- 
lage of  Sing  Sing,  4G  Hun,  548  [1887].) 

A notice  addressed  to  the  taxable  inhabitants,  instead  of  the  tax- 
paying  electors, — held,  sufficient  (lb.). 

L.  1887,  Ch.  513,  p.  G43: 

The  trustees  of  an  incorporated  village  may  construct  or  repair 
bridges  within  its  limits,  and  then  the  expense  thereof  shall  be  a 
charge  on  the  corporate  property. 

After  a tax  has  been  levied  and  collected  the  trustees’  power  is  at 
an  end  in  that  regard.  They  can  not,  after  having  been  sued  and 
compelled  to  pay  back  the  first  levy,  collect  the  whole  or  any  part  of 
the  tax  over  again  by  a renewal  of  the  warrant  (Benjamin  v.  Hull,  17 
Wend.,  437  [1837]). 

L.  1888,  Ch.  452,  applying  only  to  villages  of  this  State,  the  popu- 
lation of  which  exceeded  eight  thousand  by  the  census  of  1880,  con- 
fers power  on  the  board  of  trustees  of  any  incorporated  village  to 
contract  for  a term  of  one  year  or  more  with  any  electric  light  com- 
pany organized  under  the  laws  of  this  State,  and  provides  that  the 
amount  of  such  contract  shall  be  annually  raised  as  a part  of  the 
expenses  of  such  village  and  shall  be  levied,  assessed  and  collected  in 
the  manner  that  other  village  expenses  are  raised. 
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L.  1888,  Ch.  525,  “An  act  to  authorize  incorporated  villages  to 
acquire  lands  for  use  as  a public  park  ” makes  it  lawful  for  any  incor- 
porated village  in  the  State  of  New  York,  to  acquire  by  purchase, 
lease  or  gift  any  lands  within  its  corporate  boundaries  or  adjacent 
thereto,  or  within  a mile  thereof  to  be  used  as  a public  park;  but  the. 
total  value  of  lands  so  acquired  by  any  village  shall  not  exceed  three 
per  cent  of  the  assessed  value  of  its  taxable  property;  and  the  board 
of  trustees  shall  cause  to  be  raised  by  taxation  upon  the  taxable 
property  of  the  village  and  by  installments,  if  they  shall  see  fit,  such 
sum  as  may  be  necessary  to  procure  the  title  thereto,  aud  annually 
thereafter,  to  meet  the  expense  of  the  care  and  improvement  of  such 
lands. 


xxm. 

SPECIAL  LAWS  RELATING  TO  TAXATION  IN  THE  CITY  AND 
COUNTY  OF  NEW  YORK. 

[Note.  This  chapter  contains  those  sections  of  the  Consolidation  Act 
(L.  1882,  Ch.  410)  which  relate  directly  to  taxation  in  the  city  of  New  York, 
as  amended  to  date,  and  cases  since  that  statute,  construing  the  same. 
Cases  not  cited  in  the  former  part  of  this  work,  and  involving  statutes 
concerning  the  city,  are  introduced  here  in  connection  with  the  relevant 
statute,  but  cases  already  cited  are  not,  as  a rule,  repeated  here.  At  the 
end  of  each  quoted  section  of  the  Consolidation  Act,  which  has  its  source 
in  a prior  statute,  a reference  is  given  to  such  statute.] 

L.  1882,  Ch.  410,  vol.  2,  p.  1: 

This  statute  was  held  constitutional  in  Matter  United  States,  96 
N.  Y.,  227  (1884);  S.  C.,  66  How.,  519  (1884). 

“ § 81.  The  board  of  aldermen  shall  have  no  j^ower  to  impose  taxes, 
or  assessments,  or  borrow  money,  or  contract  debts,  or  loan  the  credit 
of  the  city  * * * unless  specially  authorized  so  to 

do  by  act  of  the  legislature.”  (L.  1873,  Ch.  335,  p.  484,  Art.  2,  §18.) 

“ § 137.  The  commissioners  of  ‘ the  sinking  fund  of  the  city  of  New 
York,  for  the  redemption  of  the  city  debt/  when  duly  authorized 
by  ordinance  of  the  common  council  may,  by  concurrent  resolu- 
tion, direct  that  the  bonds  and  stocks  of  said  city,  issued,  pursuant 
to  law,  after  June  ninth,  eighteen  hundred  and  eighty,  shall  be 
exempt  from  taxation  by  said  city,  and  by  the  county  of  New  York, 
but  not  from  taxation  for  State  purposes;  and  all  bonds  and  stocks 
issued  pursuant  to- such  authority  shall  be  exempt  from  taxation 
accordingly;  provided  that  said  bonds  and  stocks  shall  not  bear 
interest  exceeding  the  rate  of  four  and  a half  per  centum  per  annum 
* * * (L.  1880,  Ch.  552,  p.  806,  § 1.) 

§ 189.  Taxpayers  may  be  heard  before  final  estimate  of  amount  to 
be  raised  is  made.  (L.  1880,  Ch.  521,  p.  729,  § 5.) 
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§§  212-214.  Duties  of  comptroller  and  aldermen  in  levying  taxes. 
(See  D.  1862,  Ch.  168,  §§  2,  8,  p.  829;  L.  1873,  Cb.  335,  p.  484,  § 112; 
L.  1873,  Cb.  756,  p.  1121,  § 4;  L.  1878,  Cb.  383,  p.  461,  § 2.) 

“§361.  Tbe  lands  heretofore  taken  or  to  be  taken  for  storage 
reservoirs,  or  for  other  constructions  necessary  for  tbe  introduction 
and  maintenance  of  a sufficient  supply  of  water  in  tbe  city,  shall  be 
assessed  and  taxed  in  tbe  counties  in  which  they  are  or  may  be  located, 
in  tbe  manner  prescribed  by  law,  at  tbe  value  of  tbe  lands,  exclusive 
of  tbe  aqueduct,  and  tbe  constructions  and  works  necessary  for  its 
purposes;  and  tbe  said  aqueduct,  with  such  aforesaid  constructions 
or  works,  and  the  capital  therein  employed,  and  belonging  to  tbe 
corporation  of  tbe  city  of  New  York,  shall  be  assessed  as  taxed  only 
within  tbe  city  and  county  of  New  York,  and  in  tbe  same  manner  as 
personal  property  of  tbe  said  corporation  now  is  or  may  hereafter  be 
assessed  and  taxed,  provided  that  tbe  assessed  value  of  tbe  said  lands 
shall  not  exceed  tbe  assessed  value  of  tbe  lands  in  tbe  immediate 
neighborhood  thereof.”  (L.  1866,  Cb.  502,  § 1,  p.  1108.) 

“ § 672.  * * * No  tax  or  assessment  shall  after  tbe 

passage  of  this  act,  be  levied,  assessed  or  collected  upon  any  unim- 
proved land  included  within  tbe  lines  of  streets,  avenues,  roads,  public 
squares  or  places  shown  and  laid  out  upon  any  map  or  maps  filed  by 
tbe  commissioners  of  tbe  department  of  public  parks  pursuant  to  tbe 
provisions  of  chapter  six  hundred  and  four  of  tbe  laws  of  eighteen 
hundred  and  seventy-four,  and  tbe  laws  amendatory  thereof,  or  of  tbe 
act  hereby  amended.”  (As  amended  by  L.  1885,  Ch.  530,  p.  898.) 

"Where  land  included  within  tbe  lines  of  an  avenue  as  laid  down  on 
tbe  map  was  entered  for  assessment  before,  but  tbe  tax  was  levied 
after,  tbe  passage  of  tbe  amendment  of  1885,  and  tbe  commissioners  of 
taxes  refused  to  remit  tbe  tax  upon  application  made  within  six  months 
under  L.  1882,  Cb.  410,  vol.  2,  p.  1,  § 822 — held , that  a mandamus  requir- 
ing them  to  entertain  tbe  application  and  remit  tbe  tax  was  proper 
(People,  ex  rel.  Valentine,  v.  Commissioners  of  Taxes,  41  Hun,  373 
[1886].  For  opinion  of  Barrett,  J.,  at  Special  Term,  see  S.  C.,  17 
Abb.,  N.  C.,  376.) 

“ § 812.  * * * Tbe  books,  maps,  assessment-rolls  and 

other  papers  pertaining  to  tbe  office  of  commissioners  of  taxes  and 
assessments  shall  continue  in  tbe  custody  and  control  of  tbe  commis- 
sioners, and  shall  continue  to  be  public  records,  and,  at  all  reasonable 
times,  shall  be  open  to  public  inspection.”  (L.  1859,  Cb.  302,  p.  678,  § 6.) 

§ 813.  Aj)pointment  of  deputy  receivers.  (L.  1859,  Cb.  302,  p.  678,  § 3.) 

“ § 814.  It  shall  be  tbe  duty  of  tbe  deputy  tax  commissioners,  under 
tbe  direction  of  tbe  commissioners  of  taxes  and  assessments,  to  assess 
all  the  taxable  property  in  tbe  several  districts  that  may  be  assigned 
to  them  for  that  purpose  by  said  commissioners,  and  they  shall  fur- 
nish to  them,  under  oath,  a detailed  statement  of  all  such  prop- 
erty showing  that  said  deputies  have  personally  examined  each  and 
every  bouse,  building,  lot,  pier  or  other  assessable  property,  giving 
the  street  and  ward  map  number  of  such  real  estate  embraced  within 
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said  districts,  together  with  the  name  of  the  owner  or  occupant,  if 
known;  also,  in  their  judgment,  the  sum  for  wffiicli  such  property, 
under  ordinary  circumstances,  wrould  sell,  -with  such  other  informa- 
tion, in  detail,  relative  to  personal  property  or  otherwise  as  the  said 
commissioners  may,  from  time  to  time,  require.  Such  deputies  shall 
commence  to  assess  real  and  personal  estate  on  the  first  Monday  of 
September  in  each  and  every  year.”  (L.  1859,  Ch.  302,  p.  678,  § 7.) 

L.  1859,  Ch.  302,  p.  678,  was  reenacted  in,  but  can  not  be  said  to  be 
repealed  by  L.  1882,  Ch.  410,  vol.  2,  p.  1 (Apgar  v.  Hayward,  21  Jones 
& S.,  357  [1886]). 

L.  1859,  Ch.  302,  p.  678,  § 7,  requiring  deputy  tax  commissioners  in 
the  city  of  New  York  to  personally  examine  each  and  every  house  and 
other  assessable  property,  and  to  furnish,  under  oath,  a detailed  state- 
ment refers  only  to  real  and  not  to  personal  property  (McMahon  v . 
Palmer,  102  N.  Y.,  176  [1886] ; affirming  12  Daly,  362  [1884]). 

Such  oath  may  be  taken  at  any  time  after  the  examination  and  before 
the  statement  is  filed  (lb.). 

See  Association  for  Colored  Orphans  v.  Mayor,  104  N.  Y.,  581  (1887). 

§§  815,  816.  Provide  for  surveys. 

(L.  1859,  Ch.  302,  p.  678,  § 5;  L.  1869,  Ch.  898,  p.  2264,  § 3;  L.  1873, 
Ch.  613,  p.  928,  § 13;  as  amended  by  L.  1874,  Ch.  329,  p.  432,  § 17.) 

In  assessing  real  estate  in  the  city  of  New  York,  a map  of  the  prop- 
erty is  essential  to  a valid  assessment  if  there  be  no  other  designation 
or  identification  than  by  a ward  map  number  (Lalor  v.  Mayor,  etc.,  of 
N.  Y.,  12  Daly,  235  [1883]). 

“§  817.  The  said  commissioners  shall  keep  in  their  office,  books  to 
be  called  ‘The  annual  record  of  the  assessed  valuation  of  real  and 
personal  estate/  in  which  shall  be  entered  in  detail  the  assessed  valua- 
tions of  such  property  within  the  city  and  county  of  New  York,  and 
which  said  books  shall  be  open  for  examination  and  correction  from 
the  second  Monday  of  January  until  the  first  day  of  May  in  each  and 
every  year,  but  on  said  last  mentioned  day  the  same  shall  be  closed 
to  enable  the  commissioners  to  prepare  assessment-rolls  of  the  several 
wards,  for  delivery  to  the  aldermen.  The  said  commissioners  previ- 
ous to  and  during  the  time  said  books  are  open  for  inspection,  shall 
advertise  the  fact  in  the  City  Record,  and  in  the  several  papers,  or  in 
such  manner  as  they  shall  deem  most  advisable  and  as  shall  be 
authorized  by  the  concurrent  vote  of  the  mayor,  corporation  counsel 
and  commissioner  of  public  works.”  (L.  1873,  Ch.  758,  p.  1128,  § 3;  L. 
1859,  Ch.  302,  p.  678,  §§.8,  9.) 

The  tax-lists  are  required  to  be  placed  in  the  hands  of  the  commis- 
sioners of  taxes  on  the  second  Monday  of  January  and  there  remain 
open  until  the  first  Monday  of  May  for  examination  and  correction. 
So  far  as  it  may  be  affected  by  a change  of  ownership  of  the  property 
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taxed,  or  of  the  condition  of  the  owner,  the  assessment  is  to  be  deemed 
complete  on  the  second  day  of  January  (McMahon  v.  Beekman  65 
How.  Pi\,  427  [1883]). 

Where  a taxpayer  died  June  twenty-second,  after  the  annual  tax 
record  was  placed  in  the  hands  of  the  tax  commissioners,  and  after  it 
was  closed  against  correction,  but  before  the  delivery  of  the  assess- 
ment-rolls to  the  board  of  aldermen, — held  that  the  assessment  of  his 
personal  estate  was  complete  before  his  death,  and  the  tax  could  be 
recovered  against  his  executors  (lb.). 

It  is  not  essential  to  the  validity  of  a tax  upon  land  in  the  city  of 
New  York,  that  the  name  of  the  owner  should  be  inserted  in  the 
assessment-list.  The  tax  may  be  assessed  directly  upon  the  land, 
properly  describiug  it  (Haight  v.  Mayor,  etc.,  of  N.  Y.,  99  N.  Y.,  280 
[1885];  affirming  32  Hun,  153  [1884]). 

It  seems  that  the  only  effect  of  omitting  the  name  of  the  owner,  or 
of  inserting  the  name  of  one  who  is  not  the  owner,  is  to  deprive  the 
city  of  the  right  to  collect  the  tax  from  the  owner  personally,  or  by 
distress,  and  to  confine  it  to  the  enforcement  of  the  lien  upon  the 
land  (lb.). 

In  this  case  the  name  entered  in  the  list,  opposite  the  description 
of  the  property,  was  “est.  R.  K.  Haight.”  Held,  not  the  name  of  any 
person,  and  not  to  authorize,  the  collection  of  the  tax  from  the  per- 
sonal property  of  any  individual,  but  the  description  of  the  property 
being  sufficient,  the  assessment  was  valid  (lb.). 

An  assessment  of  lands  in  the  city  of  New  York,  owned  by  non- 
resident heirs,  entered  upon  the  roll  against  the  ancestor,  in  the 
manner  of  assessments  against  residents, — held,  void  (Franklin  v. 
Pearsall,  21  Jones  & S.,  271  [1886]). 

See  Apgar  v.  Haywood,  21  J.  & S.,  357  (1886). 

The  provisions  pertaining  to  the  assessment  of  bank  shares  in 
New  York  city  are  essentially  different  from  those  in  the  city  of 
Albany.  In  the  latter  city  the  assessment  of  both  real  and  personal 
property  is  required  by  statute  to  be  made  on  the  same  roll  (McMahon 
v.  Palmer,  102  N.  Y.,  176  [1886];  affirming  12  Daly,  362  .[1884]). 

See  People  u Wall  Street  Bank,  39  Hun,  525  (1886). 

The  closing  of  the  books  contemplated  by  this  section,  is  not  a 
physical  act,  but  is  a simple  limitation  of  the  time  during  which  those 
interested  can  apply  to  have  mistakes  in  the  assessments  of  property 
for  taxes  corrected  (Clarke  v.  Mayor,  23  J.  & S.,  259  [1888]). 
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c‘  § 818.  The  assessed  -valuation  of  all  personal  property  shall  be 
entered  by  said  commissioners  in  books  or  rolls,  in  alphabetical  order 
of  the  names  of  persons  and  corporations  subject  to  taxation.  No 
tax  or  assessment  thereof  shall  be  void  in  consequence  of  the  name 
of  the  rightful  owner  or  owners  of  any  real  estate  in  said  city  not 
being  inserted  in  the  assessment-rolls  or  lists.  But  in  such  case  no 
tax  shall  be  collected  except  from  the  real  estate  so  assessed.”  (L.  1867, 
Ch.  410,  § 5,  p.  981). 

“ § 819.  The  commissioners  may  at  any  time  before  the  second  day 
of  April  in  each  year,  increase  or  may  diminish,  at  any  time  before 
the  closing  of  the  books  of  annual  record  on  the  first  day  of  May  in 
each  year,  the  assessed  valuation  of  any  real  or  personal  estate  in  said 
city,  as  in  their  judgment  may  be  necessary  for  the  equalization  of 
taxation;  but  they  shall  not  increase  such  valuations  after  said  books 
are  open  for  correction  and  review,  except  upon  notice  being  given  to 
the  party  affected  by  such  increase,  twenty  days  before  the  closing  of 
said  books.”  (L.  1859,  Ch/302,  p.  678,  § 11.) 

The  responsibility  of  assessments  — determining  the  value  of  prop- 
erty for  the  purpose  of  levying  a tax — -in  the^city  of  New  York,  is 
imposed  upon  the  tax  commissioners  alone  (McMahon  v.  Beekman, 
65  How.  Pr.,  427  [1883]). 

The  tax  commissioners  cannot  increase  an  assessment  for  personal 
property  after  the  first  day  of  May  without  notice  (Apgar  v.  Hayward, 
21  Jones  & S.,  357  [1886]). 

The  commissioners  are  liable  personally  for  damages  for  the  collec- 
tion of  a tax  so  increased,  and  wThere  it  does  not  appear  that  the  tax- 
payer was  aware  of  the  illegal  act  of  the  commissioners  until  after  the 
time  in  which  it  could  have  been  reviewed  on  certiorari  had  expired, 
an  application  to  them  before  suit  is  not  necessary  (lb.). 

“820.  During  the  time  the  books  shall  be  open  to  public  inspection, 
application  may  be  made  by  any  person  considering  himself  aggrieved 
by  the  assessed  valuation  of  his  real  or  personal  estate,  to  have  the 
same  corrected.  If  such  application  be  made  in  relation  to  the  assessed 
valuation  of  real  estate,  it  must  be  made  in  writing,  stating  the  grounds 
of  objection  thereto;  and  thereupon  the  commissioners  shall  examine 
into  the  complaint,  and  if  in  their  judgment  the  assessment  is  errone- 
ous, they  shall  cause  the  same  to  be  corrected.  If  such  application  be 
made  in  relation  to  the  assessed  valuation  of  personal  estate,  the  appli- 
cant shall  be  examined  under  oath  by  the  said  commissioners,  who 
shall  be  authorized  to  administer  such  oath,  or  any  of  them,  and  if  in 
his  or  their  judgment  the  assessment'  is  erroneous,  they  shall  cause 
the  same  to  be  corrected,  and  fix  the  amount  of  said  assessment  as 
they  may  believe  to  be  just,  and  declare  their  decision  thereon  within 
thirty  days  after  such  application  shall  have  been  made  to  them.  But 
said  commissioners  may  during  the  month  of  May  in  any  year  act  upon 
applications  for  the  reduction  of  assessments  upon  real  or  personal 
property  filed  in  their  office  on  or  before  the  thirtieth  day  of  April 
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preceding,  and  cause  the  corrected  amount  of  any  assessment  reduced 
by  them  to  be  entered  upon  the  assessment-rolls  for  the  year  in  which 
such  corrections  may  be  made.”  (L.  1859,  Ch.  302,  p.  678,  § 10.) 

Under  L.  1859,  Ch.  302,  p.  678;  L.  1867,  Ch.  410,  p.  981,  § 4;  L.  1873, 
Ch.  335,  p.  484,  § 112,  the  commissioners  of  taxes  have  no  power  to 
change  the  record  of  assessments  after  the  first  day  of  June  (People 
ex  rel.  Twenty-third  Street  R.  R.  Co.  v.  Commissioners  of  Taxes,  91 
N.  Y.,  593  [1883]). 

It  seems  that  only  the  board  of  supervisors  has  the  right  to  change 
the  record  after  that  date,  and  they  only  upon  the  inability  of  the 
party  aggrieved  to  attend  before  (L.  1859,  Ch.  302,  p.  678,  § 10).  (Ib.). 

An  exemption  created  by  a statute  (L.  1880,  Ch.  269,  p.  402,  § 1) 
which  took  effect  after  June  1st, — held , not  to  affect  the  assessment  of 
the  current  year,  made  before  May  1st.  (Ib.) 

Under  section  820  — held , that  the  commissioners  could  strike  out 
the  names  of  non-resident  executors  and  retain  the  whole  assessment 
against  the  one  who  was  a resident,  and  if  they  had  not  made  the 
correction  that  the  court  could  do  it  on  certiorari  under  Code  of  Pro- 
cedure, section  2141  (People  ex  rel.  Neustadt  v.  Coleman,  42  Hun, 
581  [1886]). 

There  is  no  provision  made  for  any  amendment  or  alteration  of  the 
record  after  the  first  day  of  May  in  regard  to  the  assessment  of 
property  (with  an  exception  that  does  not  touch  this  case,  § 820),  and 
all  subsequent  proceedings  are  based  upon  the  absolute  stability  of 
the  record  from  that  date,  and  the  assessment-rolls  are  to  be  correct 
and  certified  transcripts  of  the  same  (Assn,  for  Colored  Orphans  v. 
Mayor,  etc.,  104  N.  Y.,  590  [1887]). 

“ § 821.  A certiorari  to  review  or  correct  on  the  merits  any  decision  or 
action  of  the  commissioners,  under  either  of  the  two  preceding  sections, 
shall  be  allowed  by  the  supreme  court  or  any  judge  thereof,  directed 
to  the  said  commissioners  on  the  petition  of  the  party  aggrieved,  but 
only  on  the  grounds,  which  must  be  specified  in  such  petition,  that 
the  assessment  is  illegal,  and  giving  the  particulars  of  the  alleged 
illegality;  or  is  erroneous  by  reason  of  over  valuation.”  (As  amended 
by  L.  1885,  Ch.  311,  p.  537,  § 2;  L.  1859,  Ch.  302,  p.  678,  § 20.) 

L.  1880,  Ch.  269,  p.  402  (quoted  below,  XXIV  [2]),  gives  an  additional 
ground  of  review,  namely,  where  the  assessment  is  “ unequal  in  that 
the  assessment  has  been  made  at  a higher  proportionate  valuation 
than  other  real  or  personal  property  on  the  same  roll  by  the  same 
officers.” 
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Writs  of  certiorari  calling  for  the  annual  record,  the  assessment- 
rolls,  and  all  applications  for  reduction  of  assessments  for  the  year 
were  quashed  on  the  ground  of  public  convenience.  The  relator  was 
required  to  confine  his  demand  to  the  record  directly  affecting  the 
property  in  question  only  (People  ex  rel.  Eno  v.  Tax  Comrs.,  10  Abb. 
N.  C.,  35  [1881]). 

“I  think,  under  the  act  of  1885,  the  court  is  limited  to  correction 
of  illegal  and  over-assessed  valuation  — not  comparative  inequalities  ” 
(Donohue,  J.,  in  PeojAe  ex  rel.  Bennett  y.  Tax  Comrs.  [1886]  ; see, 
also,  People,  ex  rel.  Chace  v.  Gray,  45  Hun,  243  [1886]). 

The  act  of  1885  (Ch.  311),  above  quoted,  amended  L.  1882,  Ch.  410, 
§ 821,  so  as  to  limit  the  grounds  of  review  to  alleged  illegality  and 
overvaluation.  It  was  claimed  that  this  act  violated  the  provision  of 
the  Fourteenth  amendment  of  the  Constitution  of  the  United  States, 
that  no  State  should  deny  to  any  person  within  its  jurisdiction  the 
equal  protection  of  its  laws  in  that  it  deprived  the  inhabitants  of 
New  York  city  of  the  remedy  by  certiorari  in  cases  of  unequal  assess- 
ment. The  court,  without  deciding  the  point  raised  at  that  stage  of 
the  case,  said  it  was  a matter  of  very  grave  doubt  (People  ex  rel. 
Manhattan  By.  Co.  v.  Coleman,  1 N.  Y.  Suppl.,  112  [1888] ; People  ex 
rel.  N.  Y.  El.  R Co.  v.  Coleman,  1 N.  Y.  Suppl.,  551  [1888]). 

See,  also,  the  opinion  of  the  Hon.  H.  C.  Van  Vorst,  as  referee,  in 
People  ex  rel.  Seoond  Ave.  R R Co.  v.  Commissioners  of  Taxes,  in 
which  it  was  held  that  the  act  of  1885  was  constitutional  (Daily 
Register,  Nov.  9,  1888). 

“ § 822.  The  commissioners  of  taxes  and  assessments  are  hereby 
invested  with  power  to  remit  or  reduce  a tax  imposed  upon  real  or 
personal  estates.  It  shall  require  a majority  of  the  commissioners  to 
correct  or  reduce  the  assessed  valuation  of  the  personal  property  of 
any  person,  and  no  tax  on  personal  property  shall  be  remitted,  can- 
celled or  reduced  unless  the  applicant  or  party -aggrieved  shall  satisfy 
the  commissioners  that  he  has  been  prevented  by  absence  from  the 
city  or  by  illness  from  making  his  complaint  or  application  to  them 
within  the  time  allowed  by  law  for  the  correction  of  taxes.  Any 
remission  or  reduction  of  taxes,  upon  real  estate  must  be  made  within 
six  months  after  the  delivery  of  the  books  to  the  receiver  of  taxes  for 
the  collection  of  such  tax.  The  board  of  aldermen  shall  have  no 
power  to  remit  or  reduce  any  tax.”  (As  amended  by  L.  1883,  Ch.  276, 
§ 5,  p.  310;  taken  from  L.  1870,  Ch.  382,  § 8,  p.  875;  and  see  L.  1873, 
Ch.  335,  p.  484,  § 87.) 

The  provisions  of  L.  1870,  Ch.  382,  p.  875.  § 8,  and  of  L.  1873,  Ch. 
335,  p.  484,  § 87,  did  not  give  to  the  commissioners  or  department  of 
taxes  discretionary  power  to  relieve  property  from  taxes.  No  tax 
could  lawfully  be  remitted  except  for  cause,  or  because  of  statutory 
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exemption  (People  ex  rel.  New  York  Medical  College  v.  Campbell,  93 
N.  Y.,  196  (1883). 

See  People  v.  AYall  Street  Bank,  39  Hun,  529  (1886). 

Since  tlie  enactment  of  L.  1882,  Cli.  410,  vol.  2,  p.  1,  § 822,  the  com- 
missioners are  not  confined  to  any  specific  ground  in  remitting  a tax, 
as,  for  instance,  that  the  assessment  was  illegal,  or  the  property  exempt 
at  the  time  of  assessment,  although  their  action  must  still  be  taken 
for  good  cause  and  not  from  caprice  (People  ex  rel.  Valentine  v.  Com- 
missioners of  Taxes,  41  Hun,  373  [1886]). 

“ § 824.  The  following  property  in  said  city  shall  be  exempt  from  all 
taxation,  in  addition  to  any  which  may  be  exempt  by  virtue  of  general 
laws : ” 

1.  Any  real  estate  in  actual  use  as  a site  or  sites  for  Columbia 
College  (L.  1872,  Ch.  96,  p.  237;  and  see  L.  1884,  Ch.  85,  p.  81). 

2.  Any  real  estate  now  owned  or  hereafter  acquired  for  the  con- 

struction and  maintenance  of  an  asylum  by  the  trustees  of  the  Masonic 
Hall  and  Asylum  Fund  * * * (L.  1871,  Ch.  249,  p.  502). 

3.  The  real  estate  of  the  National  Academy  of  Design  * * * 

,(L.  1866,  Ch.  324,  p.  779). 

4.  The  portion  of  the  property,  real  and  personal,  of  the 
Society  of  the  New  York  Hospital,  from  which  no  income  is  derived 

* * * (L.  1875,  Ch.  466,  § 1,  p.  533). 

5.  The  real  estate  which  was  on  June  30,  1874,  owned  by  the  House 

of  Rest  for  Consumptives  * * * not  exceeding  $100,000 

in  value  (L.  1874,  Ch.  650,  p.  915). 

6.  The  real  estate  owned  by  the  Home  for  Incurables  * * * 

(L.  1873,  Ch.  348,  p.  532.) 

7.  The  property  of  the  Friendly  Society  of  St.  Ambrose  Church, 

both  real  and  personal,  not  exceeding  $50,000  in  value  * * * 

(L.  1868,  Ch.  258,  § 4,  p.  529.) 

8.  The  property  both  real  and  personal,  of  St.  Luke’s  Hospital 
(L.  1870,  Ch.  253,  p.  570);  and  Mt.  Sinai  Hospital  (L.  1856,  Ch.  8,  p.  15; 
und  see  L.  1885,  Ch.  311,  p.  537). 

9.  The  real  estate  owned  by  the  Young  Men’s  Christian  Association 

* * * (L.  1866,  Ch.  350,  p.  793,  § 7,  as  amended  by  L.  1870, 

Ch.  248,  p.  565). 

10.  The  real  and  personal  property  of  the  Roosevelt  Hospital 

(L.  1864,  Ch.  4,  § 3,  p.  3);  of  the  Presbyterian  Hospital  (L.  1868, 
Ch.  15,  p.  14,  § 7);  of  the  Cooper  Institute  * * * (L.  1859, 

Ch.  279,  § 11,  p.  641);  of  the  Clinton  Hall  Association  to  the  extent  of 
$150,000  (L.  1830,  Ch.  53,  p.  39,  § 5,  as  amended  by  L.  1852,  Ch.  22, 
p.  22,  § 1);  of  the  Astor  Library  (L.  1849,  Ch.  1,  p.  3,  § 8);  the  prop- 
erty of  the  Merchants  and  Clerks’  Library  Association  of  the  city  of 
New  York  to  the  extent  of  one-half  in  value  (L.  1854,  Ch.  351,  § 2, 
p.  729);  the  real  and  personal  property  of  the  Women’s  Library  of  the 
city  of  New  York  (L.  1859,  Ch.  235,  § 7,  p.  502);  and  of  the  New  York 
City  Library  Association;  * * * the  real  and  personal 

property  of  the  trustees  of  the  Lenox  Library,  and  of  the  Mott 
Memorial  Medical  and  Surgical  Library.  * * * 
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11.  The  real  and  personal  estate  * * * of  the  New 

York  Catholic  Protectory  * * * (L.  1866,  Ch.  647,  p.  1396,  § 3). 

12.  The  real  and  personal  property  belonging  to  the  Children’s  Aid 

Society  * * * (L.  1868,  Ch.  468,  p.  980,  § 2). 

13.  The  real  and  personal  property  belonging  to  Samaritan  Home 

for  the  Aged  (L.  1867,  Ch.  122,  p.  197,  § 3,  as  amended  by  L.  1869,  Ch. 
789,  p.  1854)  * * * and  that  owned  by  the  Hebrew 

Sheltering  Guardian  Society  of  New  York  and  that  held  by  them 
under  lease  from  others  where  the  lessee  is  required  to  pay  the  annual 
taxes,  value  not  to  exceed  $50,000  (as  amended  by  L.  1885,  Ch.  398, 
p.  690).  * * * 

14.  The  real  estate  owned  by  the  Ladies’  Union  Aid  Society  of  the 

Methodist  Episcopal  Church  * * * (L.  1851,  Ch.  225,  p.  439, 

§ 3,  as  amended  by  L.  1878,  Ch.  81,  p.  89,  § 2). 

15.  The  real  and  personal  property  of  the  Nursery  for  the  Children 
of  Poor  Women  (L.  1881,  Ch.  50,  p.  47,  § 2). 

16.  The  Free  German  School  (added  by  L.  1885,  Ch.  374,  p.  623). 

17.  The  Montefiore  Home  for  Chronic  Invalids  in  the  City  of  New 
York  (added  by  L.  1886,  Ch.  651,  p.  932). . 

See  Church  of  St.  Monica  v.  Mayor,  13  N.  Y.  State  Rep.,  308  (1887). 

§ 825  exempts  the  real  estate  of  St.  John’s  College  from  the  pay- 
ment of  school  tax  (L.  1862,  Ch.  453,  p.  819,  § 1). 

§ 826  exempts  the  land,  buildings  and  machinery  owned  or  used  by 
the  United  States  for  the  assay  office,  or  for  any  mint,  and  also  metal, 
bullion,  etc.,  in  the  custody  of  or  under  the  control  of  the  officers 
thereof;  the  post-office;  the  entire  square  bounded  by  Wall,  William 
and  Hanover  streets  and  Exchange  place;  Robins  Reef;  land  at  the 
Battery,  and  property  acquired  for  the  improvement  of  the  Hudson 
river  and  Spuyten  Duyvel  creek;  * * * appraisers’ stores 

in  Laight  street;  old  Produce  exchange  in  Whitehall  street  (as 
amended  by  L.  1883,  Ch.  108,  p.  95;  L.  1886,  Ch.  46,  p.  57;  see  statutes 
cited  under  real  property  exempt  from  taxation,  above). 

“ § 827.  The  exemption  from  taxation  of  every  building  for  public 
worship,  and  every  school-house  or  other  seminary  of  learning,  under 
the  provisions  of  subdivision  three  of  section  four,  title  oue,  chapter 
thirteen  of  part  first  of  the  Revised  Statutes,  or  amendments  thereof, 
shall  not  apply  to  any  such  building  or  premises  in  the  city,  unless 
the  same  shall  be  exclusively  used  for  such  purposes,  and  exclusively 
the  property  of  a religious  society.”  (L.  1852,  Ch.  282,  p.  417.) 

(See  Methodist  Episcopal  Church  v.  Mayor,  20  Hun,  297  [1880] ; 
People  ex  rel.  Otto  v.  Board  of  Assessors,  27  Hun,  559,  [1882] ; People 
ex  rel.  Rorke  v.  Assessors  of  Brooklyn,  32  Hun,  457  [1884];  Church  of 
St,  Monica  v.  Mayor,  13  N,  Y.  State  Rep.,  308  [1887].) 

The  provisions  of  L.  1825  Ch.  83,  p.  123  concerning  the  collec- 
tion of  taxes  in  the  city  of  New  York,  which  limited  the  meaning  of 
L.  1823  Ch.  262,  p.  390  § 3 by  providing  that  the  exemption  from 
taxation  of  any  building  for  public  worship,  or  any  school  under  § 3 
37 
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shall  not  extend  to  any  such  building  or  premises  in  the  said  city 
unless  the  same  shall  be  exclusively  used  for  such  purposes,  and 
exclusively  the  property  of  a religious  society  or  the  New  York  Free 
School  Society,  was  not  affected  by  the  general  repealing  act,  3 R.  S. 
165,  § 398  (Chegaray  v.  Jenkins,  3 Sandf.  Super.  Ct.  409  [1850]  affirmed 
on  another  ground  in  5 N.  Y.,  376,  [1851]). 

The  provisions  of  L.  1852  Ch.  282,  p.  417,  do  not  limit  the  exemptions 
under  1 R.  S.  388,  § 4,  subd.  3 to  religious  societies  organized  as  incor- 
porated churches,  but  include  those  whose  organization  and  objects 
are  of  the  benevolent,  charitable  or  missionary  character,  falling 
within  the  general  sense  of  the  term  “ religious,”  as  contradistinguished 
from  private  and  secular  institutions  (Hebrew  Free  School  Assoc,  v. 
Mayor,  etc.,  of  N.  Y.,  4 Hun,  446  [1875]). 

Where  a religious  society  owned,  and  occupied  as  a school,  a build- 
ing on  a lot  of  which  it  had  a lease  for  a term  of  years  with  privilege 
of  renewal,  the  society  to  pay  all  taxes, — held  that  the  property  was 
the  exclusive  property  of  the  society  within  the  meaning  of  the  act, 
and  entitled  to  exemption  thereunder  (lb.). 

An  action  by  a religious  society  to  have  taxes  assessed  upon  its 
property  exempt  by  statute,  adjudged  void  and  their  collection 
restrained, — held  maintainable,  and  that  omission  to  appear  before 
the  commissioners  and  object,  did  not  give  validity  to  the  assessment 
(ib.). 

The  right  to  exemption  is  not  affected  by  the  fact  that  the  premises 
on  which  the  college  is  located  are  divided  by  a highway,  one  j)art 
containing  the  buildings  and  the  other  a garden  for  the  use  and  recre- 
ation of  teachers  and  pupils  (People  ex  rel.  St.  John’s  College  v. 
Commissioners  of  Taxes,  10  Hun,  246  [1877]). 

Where  a corporation  exempted  by  statute  did  not  acquire  title 
until  the  last  day  of  July, — held  that  its  property  was  subject  to  tax 
for  the  current  year  (Association  for  Colored  Orphans  v.  Mayor,  etc., 
of  N.  Y.,  38  Hun,  593  [1886] ; affirmed  in  104  N.  Y.,  581  [1887]). 

This  case  was  followed  in  Young  Men’s  Christian  Association  v. 
Mayor,  44  Hun,  102  (1887);  see,  also,  St.  James  Church  v.  Mayor,  41 
Hun,  309. 

“ § 828.  On  the  first  day  of  May  in  each  year,  the  commissioners 
shall  cause  to  be  prepared  from  the  books  of  annual'  record  of 
assessed  valuations  of  real  and  personal  estate  in  the  cit}",  assessment- 
rolls  for  each  of  the  several  wards  of  said  city,  and  shall  annex  to 
each  of  said  rolls  their  certificate  that  the  same  is  correct  in  accord- 
ance with  the  entries  in  said  books  of  record.  The  rolls  thus  certified 
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mast,  on  the  first  Monday  of  July  in  each  year,  be  delivered  by  the 
said  commissioners  to  the  board  of  aldermen.  * * * * ” 

(L.  1859,  Ch.  302,  p.  678,  §§  12,  13.) 

§ 829.  Comptroller  to  submit  statement  of  amounts  to  be  raised  by 
tax,  etc.  (L.  1862,  Ch.  163,  p.  329,  § 2;  L.  1878,  Ch.  383,  p.  461,  § 2.) 

§ 830.  Duty  of  aldermen  to  levy.  (L.  1861,  Ch.  283,  p.  645,  § 6.) 

§ 831.  Extending  the  taxes  and  making  and  delivering  warrants  to 
receiver  of  taxes.  (L.  1871,  Ch.  573,  p.  1229.) 

*•  § 832.  At  such  annual  meeting  they  [the  board  of  aldermenj  must 
make  such  alterations  in  the  description  of  real  property  belonging  to 
non-residents  as  may  be  necessary  to  render  such  descriptions  con- 
• formable  to  the  provisions  of  law;  and  if  such  alterations  can  not  be 
made,  they  must  expunge  the  descriptions  of  such  real  property,  and 
the  assessments  thereon  from  the  assessment-rolls.  They  must  also 
estimate  and  set  down  in  a fifth  column,  to  be  prepared  for  that  pur- 
pose in  the  assessment-rolls,  opposite  to  the  several  sums  set  down  as 
the  valuation  of  real  and  personal  property,  the  respective  sums,  in 
dollars  and  cents,  to  be  paid  as  a tax  thereon.  * * * ” (L.  1850, 

Ch.  121,  p.  188,  §§  24,  25,  26;  L.  1871,  Ch.  573,  § 1,  p.  1229.) 


See  Franklin  v.  Pearsall,  21  J.  & S.,  274  (T886). 


“§  833.  They  [the  board  of  aldermen]  must  also  cause  the  assess- 
ment-roll of  each  ward,  when  corrected  according  to  law,  and  finally 
completed,  or  a fair  copy  thereof,  to  be  delivered  to  the  receiver  of 
taxes  in  and  for  said  city,  on  or  before  the  first  day  of  September 
thereafter,  with  the  proper  warrant  or  warrants  annexed.  * * * ” 

(L.  1850,  Ch.  121,  § 27;  L.  1843,  Ch.  230,  p.  314.  art.  2,  § 2.) 

§§  835-840.  Provide  for  bond  of  receiver  and  deputy  receiver,  and 
the  general  regulation  of  the  office.  (L.  1838,  Ch.  216,  p.  184,  as  to 
bond  of  collector;  see,  also,  L.  1843,  Ch.  230,  p.  314;  as  amended  by 
L.  1844,  Ch.  238,  p.  368;  and  by  L.  1873,  Ch.  767,  p.  1171;  and  see 
L.  1873,  Ch.  335,  p.  484,  § 28.) 

“ § 841.  The  said  receiver  shall,  immediately  after  he  shall  have 
received  the  said  assessment-rolls,  give  public  notice  in  the  City  Record, 
and  when  authorized  as  provided  in  section  sixty-six  of  this  act,  in  six 
or  more  of  the  public  newspapers  printed  in  said  city,  that  said  assess- 
ment-rolls have  been  delivered  to  him,  and  that  all  taxes  are  then  due 
and  payable,  and  that  in  case  of  payment  on  or  before  the  first  day  of 
November  thereafter  the  person  so  paying  shall  be  entitled  to  the 
benefits  mentioned  in  the  next  section.”  (L.  1850,  Ch.  121,  § 27,  p.  190.) 

“ § 842.  If  any  person  who  shall  be  assessed  in  any  of  the  said 
assessment-rolls  shall  pay  the  amount  of  his  taxes  on  or  before  the 
first  day  of  November  succeeding  the  delivery  of  said  assessment- 
rolls  and  warrants  to  the  said  receiver,  it  shall  be  the  duty  of  the  said 
receiver  to  receive  the  same  and  to  deduct  therefrom  interest,  at  the 
rate  of  six  per  cent  per  annum,  between  the  day  of  such  payment  and 
the  first  day  of  December  then  next  succeeding.”  (L.  1843,  Ch.  230, 
Art.  2,  § 4,  p.  318,  as  amended  by  L.  1850,  Ch.  121,  § 20,  p.  191.) 

“ § 843.  If  any  such  tax  shall  remain  unpaid  on  said  first  day  of 
December,  it  shall  be  the  duty  of  said  receiver  of  taxes,  in  said  city, 
to  charge,  receive  and  collect  upon  such  tax  so  remaining  unpaid  on 
that  day,  in  addition  to  the  amount  of  such  tax,  one  per  centum  on 
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the  amount  thereof,  and  to  charge,  receive  and  collect  upon  such  tax 
so  remaining  unpaid  on  the  first  day  of  January  thereafter,  interest 
upon  the  amount  thereof,  at  the  rate  of  seven  per  centum  per  annum, 
to  be  calculated  from  the  day  on  which  said  assessment-rolls  and  war- 
rants shall  have  been  delivered  to  said  receiver  of  taxes  to  the  date  of 
payment.  * * *”  (L.  1881,  Ch.  33,  § 2,  p.  32;  L.  1843,  Ch.  230, 

Art.  2,  § 6,  p.  318;  L.  1850,  Ch.  121,  § 31,  p.  191.) 

“ § 844.  It  shall  be  the  duty  of  the  said  receiver  to  charge,  collect  and 
receive  upon  all  taxes  remaining  unpaid  on  and  after  the  said  first 
day  of  January  an  interest  at  a rate  of  seven  per  cent  per  annum,  to 
be  calculated  from  the  day  on  which  the  said  assessment-rolls  and 
warrants  shall  have  been  delivered  to  the  said  receiver.”  (L.  1871, 
Ch.  381,  § 2,  p.  741;  L.  1881,  Ch.  33,  § 3,  p.  32.) 

“ § 845.  If  any  taxes  of  any  year  shall  remain  unpaid  on  the  first 
day  of  November,  after  the  assessment-rolls  and  the  warrants  to  collect 
such  taxes  have  been  delivered  to  the  receiver  of  taxes  in  the  city  of 
New  York,  it  shall  be  the  duty  of  said  receiver  to  give  public  notice 
by  advertisement  for  at  least  ten  days  in  two  of  the  daily  newspapers 
and  in  the  City  Record,  printed  and  published  in  said  city,  respectively, 
that  unless  the  same  shall  be  paid  to  him  at  his  office,  on  or  before 
the  first  day  of  December,  in  any  such  year,  he  will  immediately  there- 
after proceed  to  collect  such  unpaid  taxes,  as  provided  in  section  eight 
hundred  and  forty-three.”  (As  amended  by  E.  1883,  Ch.  276,  p.  310, 
§ 8,  p.  311;  see  L.  1881,  Ch.  33,  § 1,  p.  32.) 

.§  846.  Tax  receivers  to  give  notice  in  the  City  Record  immediately 
after  December  1,  in  each  year,  requiring  payment  of  unpaid  taxes. 
(L.  1871,  Ch.  381,  § 2,  p.  741.) 

“ § 847.  If  a sum  of  money  in  gross  has  been  or  shall  be  taxed  upon 
any  lands  or  premises,  any  person  or  persons  claiming  any  divided  or 
undivided  part  thereof  may  pay  such  part  of  the  sum  of  money  so 
taxed,  also  of  the  interest  and  charges  due  or  charged  thereon,  as  the 
said  comptroller  may  deem  to  be  just  and  equitable;  and  the  remainder 
of  the  sum  of  money  so  taxed,  together  with  the  interest  and  charges, 
shall  be  a lien  upon  the  residue  of  the  lands  and  premises  only,  which 
residue  may  be  sold  to  satisfy  the  residue  of  such  tax,  interest,  or 
charges,  in  the  same  manner  as  though  the  residue  of  said  tax  had 
been  imposed  upon  the  residue  of  said  lands  or  premises.”  (L.  1871, 
Ch.  381,  § 19,  p.  749.) 

In  Graham  v.  Dunigan  (2  Bosw.,  516  [1858]),  it  had  been  held  that 
when  part  of  a house  was  assigned  to  a widow  for  occupancy  under 
her  dower  right  and  the  rest  was  held  by  the  heirs-at-law,  the  annual 
taxes  were  the  subject  of  equitable  apportionment,  but  no  such 
apportionment  could  be  made  by  the  assessors  or  public  authorities 
of  the  city. 

“ § 848.  The  said  receiver  shall  demand  payment  of  all  taxes  assessed 
on  incorporated  companies  in  the  said  city,  from  the  president  or 
proper  officer  of  such  companies,  and  if  not  paid,  shall  proceed  in  the 
collection  and  payment  thereof,  in  the  same  manner  as  in  other  cases, 
and  his  receipt  shall  be  evidence  of  the  payment  of  such  tax.  Such 
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taxes  shall  be  paid  out  of  the  funds  of  the  company,  and  shall  be 
ratably  deducted  from  the  dividends  of  those  stockholders  whose 
stock  was  taxed,  or  shall  be  charged  upon  such  stock,  if  no  dividends 
be  afterward  declared.”  (See  L.  1843,  Ch.  230,  Art.  2,  §§  15,  16,  p.  320.) 

The  complaint  under  § 848  must  allege  a demand  upon  the  president 
or  other  proper  officer  of  the  corporation  (McLean  v.  Manhattan 
Medicine  Co.,  22  J.  & S.,  371  [1887]). 

§§  849,  850.  Duties  of  receiver  and  deputy  receiver.  (L.  1844, 
Ch.  238,  §§  4,  5,  p.  369;  amending  L.  1843,  Ch.  230,  p.  314.) 

§§  851,  852.  Provide  for  suspension  from  office  of  receiver  and 
deputy  receiver,  and  for  case  of  absence  of  either.  (L.  1843,  Ch.  230, 
Art.  1,  § 12,  p.  317.) 

tf  § 853.  It  shall  be  lawful  for  the  said  receiver  if  any  tax  for  per- 
sonal property  and  the  interest  thereon,  as  hereinbefore  provided, 
shall  remain  unpaid  on  the  fifteenth  day  of  the  month  of  January, 
succeeding  the  receipt  by  him  of  the  rolls,  to  issue  his  warrant,  under 
his  hand  and  seal,  directed  to  the  sheriff,  or  any  marshal  of  the  city 
and  county  of  New  YY>rk,  commanding  him  to  levy  the  said  tax,  with 
interest  thereon  at  the  rate  of  seven  per  cent  per  annum  from  the  day 
of  the  delivery  of  the  assessment-rolls  and  warrants  to  the  said 
receiver  to  the  time  when  the  same  shall  be  paid  by  distress  and  sale 
of  the  goods  and  chattels  of  the  persons  against  whom  the  said  war- 
rants shall  be  issued,  or  of  any  goods  and  chattels  in  his  or  her  pos- 
session wheresoever  the  same  shall  be  found  within  the  said  city  and 
county,  and  to  pay  the  same  to  the  said  receiver,  and  return  such 
warrant  within  thirty  days  after  the  date  thereof.  The  comptroller  of 
the  city  of  New  York,  however,  may  from  time  to  time  as  may  be 
necessary  [to  insure  prompt  collection  of  said  tax,  extend  or  renew 
such  warrant,  but  no  single  extension  or  renewal  thereof  shall  in  any 
event  exceed  sixty  days.”  (As  amended  by  L.  1883,  Ch.  276,  § 7,  p.  311; 
see  L.  1871,  Ch.  381,  § 2,  p.  741;  L.  1881,  Ch.  33,  p.  32.) 

The  receiver  of  taxes  in  the  city  of  New  York  may  proceed  against 
a foreign  corporation  to  enforce  the  collection  of  a tax  the  same  as 
against  an  individual  (Smyth  v.  International  Life  Assurance  Co.,  35 
How.  Pr.,  126  [1868]). 

It  seems  that  possession  of  goods  by  a partnership,  of  which  the 
taxjmyer  is  a member  will  not  authorize  their  seizure  under  L.  1850, 
Ch.  121,  § 34,  p.  191,  to  satisfy  a tax  against  such  member.  The  act  of 
1850  last  named  was  repealed  by  L.  1871,  Ch.  381,  § 23,  p.  750  (Stockwell 
v.  Yietch,  15  Abb.  Pr.,  412  [1863]). 

“ § 854.  In  all  cases  where  the  said  receiver  shall  proceed  by  dis- 
tress and  sale  of  the  goods  and  chattels  of  any  person  for  the  pay- 
ment of  any  tax  due  and  payable,  it  shall  be  lawful  for  him  to  authorize 
and  empower  the  officer  making  such  distress  and  sale  to  collect,  in 
addition  to  the  tax  and  the  interest  thereon,  the  costs  of  such  distress 
and  sale.  (L.  1845,  Ch.  308,  § 2,  p.  329.) 


294 


NEW  YORK  CITY. 


fi  § 855.  The  sheriff  or  marshal  to  whom  a warrant  ior  the  collection 
of  any  tax  is  issued  shall  give  public  notice  of  the  time  and  place  of 
sale  of  any  property  distrained  by  virtue  thereof,  and  of  the  property 
to  be  sold,  at  least  six  days  previous  to  the  sale,  by  advertisements  to 
be  posted  up  in  at  least  three  public  places  in  the  ward  where  such  sale 
shall  be  made.  The  sale  shall  be  by  public  auction.  (L.  1843,  Ch.  230, 
Art.  2,  § 10,  p.  319.) 

“ § 856.  If  the  property  distrained  shall  be  sold  for  more  than  the 
amount  of  the  tax,  the  surplus  shall  be  returned.  * * *”  (L.  1843, 

Ch.  230,  Art.  2,  § 11,  p.  319.) 

“ § 857.  In  case  of  the  refusal  or  neglect  of  any  person  to  pay  any 
tax  imposed  on  him  for  personal  property,  if  there  be  no  goods  or 
chattels  in  his  possession  upon  which  the  same  may  be  levied  by  dis- 
tress and  sale  according  to  law,  and  if  the  property  assessed  shall 
exceed  the  sum  of  one  thousand  dollars,  the  said  receiver,  if  he  has 
reason  to  believe  that  the  person  taxed  has  debts,  credits,  choses  in 
action,  or  other  personal  property,  not  taxed  elsewhere  in  this  State, 
and  upon  which  levy  can  not  be  made  according  to  law,  may  there- 
upon in  his  discretion  make  application,  within  one  year,  to  the  court 
of  common  pleas  of  the  county,  or  the  supreme  court,  to  enforce  the 
payment  of  such  tax.  The  court  may  impose  a fine  for  the  misconduct 
mentioned  in  this  section,  sufficient  in  amount  for  the  payment  of  the 
tax  assessed,  and  of  the  costs  and  expenses  of  the  proceedings  author- 
ized by  this  title,  to  enforce  such  payment,  or  to  punish  such  miscon- 
duct; and  the  amount  of  such  tax  shall  be  paid  out  of  such  fine  to  the 
said  receiver,  who  shall  pay  the  same  in  like  manner  as  the  tax  was 
required  to  be  paid;  and  costs  and  expenses  of  such  proceedings  shall 
be  paid  out  of  such  fine  to  the  said  receiver  who  made  the  application 
to  enforce  the  payment  of  the  tax.”  (L.  1843,  Ch.  230,  Art.  2,  p.  314, 
§§  12,  130 

Summary  proceedings  to  punish  for  misconduct  in  refusing  to  pay  a 
tax  upon  personal  property  authorized  by  L.  1843,  Ch.  230,  p.  314,  do  not 
deprive  a citizen  of  property  without  due  process  of  law  (McMahon  v. 
Palmer,  102  N.  Y.,  176  [1886];  affirming  12  Daly,  362  [1884]). 

Requisites  of  a petition  to  enforce  payment  of  a personal  tax  under 
L.  1843,  Ch.  230,  Art.  II.,  p.  314,  § 12  (Kelly’s  Application,  10  Abb.  Pr., 
208  [I860]). 

To  sustain  proceedings  by  the  receiver  of  taxes  of  the  city  of  New 
York  to  enforce  payment  of  a tax  upon  personal  property  by  proceed- 
ings for  contempt,  he  must  show  that  there  were  no  goods  or  chattels 
in  the  possession  of  the  person  upon  whom  the  tax  was  imposed  which 
might  have  been  levied  upon  and  sold  under  the  warrant  issued  for 
the  tax.  A return  by  the  marshal  that  he  found  no  stock  of  goods  on 
which  to  levy  is  not  conclusive  on  this  point  (McMahon  v.  Redfield, 
12  Daly  1 [1883]). 

A proceeding  to  enforce  a tax  is  not  superseded  by  L.  1867,  Ch.  334> 
p.  750,  § 11,  authorizing  the  receiver  of  taxes  to  sue  for  it.  That  pro- 


NEW  YORK  CITY.  295 

vision  is  cumulative  (Smytli  v.  International  Life  Insurance  Co.,  35 
How.  Pr.,  126  [1861]). 

Where  a tax  had  been  assessed  upon  the  appellant  for  personal 
property  in  his  possession,  and  was  not  paid,  in  proceedings  for  his 
commitment  to  prison,  he  denied  the  jurisdiction  of  the  assessors 
in  an  affidavit  which  showed  that  the  goods  in  question  were  in  his 
possession  as  agent  of  a foreign  manufacturing  company.  Held  that, 
under  Laws  1855  (Ch.  37),  the  assessors  had  jurisdiction,  and  that 
upon  his  failure  to  object  to  the  tax  before  the  assessors,  or  the  board 
of  aldermen  before  its  confirmation,  an  order  for  commitment  until 
payment  was  proper  (McLean  v.  Jephson,  41  Hun,  479  [1886]). 

§ 858.  Makes  an  order  to  prosecute  to  operate  as  an  assignment  to 
the  receiver,  of  any  bond  given  under  these  proceedings.  (L.  1843, 
Ch.  230,  Art,  2,  p.  314,  § 14.) 

§ 859.  Directs  the  receiver  to  send  to  the  attorney  for  the  collection 
of  arrears  of  personal  taxes  all  cases  of  personal  taxes  when  the  assess- 
ment is  more  than  $1,000,  which  have  been  returned  unsatisfied,  for 
collection.  (L.  1867,  Ch.  334,  p.  750,  § 3.) 

§ 860  (see,  also,  § 862).  Duties  of  attorneys  for  the  collection  of 
arrears  of  personal  taxes.  (L.  1867,  Ch.  334,  p.  750,  §§  4,  6,  10.) 

“§  861.  The  court  in  which  any  proceedings  may  be  commenced  to 
enforce  the  payment  of  any  tax  for  personal  property  may  in  any  case 
where  it  shall  be  satisfied  that  the  person  or  persons  taxed  are  unable, 
for  want  of  personal  property  not  otherwise  taxed,  to  pay  any  tax, 
dismiss  the  proceedings  absolutely,  without  costs  or  conditionally  upon 
the  payment  of  costs,  or  may  dismiss  such  proceedings  on  the  payment 
of  such  part  of  the  tax  and  costs  as  shall  be  just.  * * * 

The  commissioners  are  authorized  to  strike  off  the  assessment-roll  of  the 
succeeding  year  the  names  of  such  persons.  (As  amended  by  L.  1883, 
Ch.  276,  p.  310,  § 8;  taken  originally  from  L.  1867,  Ch.  334,  p.  750,  § 5; 
McMahon  v.  Jones,  1 How.  Pr.  [N.  S.],  270  [1885].) 

“ § 863.  Any  tax  duly  imposed  for  personal  property  upon  any  person 
or  corporation  in  the  city  and  county  of  New  York,  and  which  shall 
remain  unpaid  and  in  arrears  on  the  fifteenth  day  of  January  succeed- 
ing the  year  in  which  it  shall  have  been  imposed,  may  be  recovered,  with 
interest  and  costs,  by  the  receiver  of  taxes  of  said  city,  in  an  action  in 
any  court  of  record  in  this  State.”  (L.  1867,  Ch.  334,  p.  750,  § 11.) 

This  section  does  not  repeal  or  modify  section  863  above  (McLearn 
v.  Manhattan  Medicine  Company,  22  J.  & S.,  371  [1887].  For  opinion 
at  Special  Term  see  S.  C.,  3 N.  Y.  State  Rep.,  550  [1886]). 

“ § 915.  All  taxes  and  nil  assessments  for  city  improvements,  and  all 
regular  Croton  water  rents,  and  the  interest  and  charges  thereon, 
which  may  be  laid,  or  have  heretofore  been  laid,  upon  any  real  estate 
in  the  city  and  county  of  New  York,  shall  be  and  continue  to  be,  until 
paid,  a lien  thereon,  and  shall  be  preferred  in  payment  to  all  other 
charges.  * * *”  (See  L.  1871,  Ch.  381,  p.  740.) 
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The  lien  of  a tax  is  discharged  by  a payment  out  of  the  surplus 
money  on  a foreclosure,  and  can  not  be  made  to  attach  again  as  against 
a purchaser  in  good  faith  by  showing  payment  under  a mistake  of 
fact  (Kortright  v.  Blunt,  12  How.  Pr.,  424  [1855] ; reversed  on  another 
ground  as  Kortright  v.  Cady,  21  N.  Y.  343  [I860]). 

In  Fisher  v.  Mayor  it  was  held  that  the  lien  of  the  assessment  was 
discharged  under  the  presumption  of  payment  arising  after  the  lapse 
of  twenty  years.  This  statute  of  1871  seems  to  have  been  made  to 
avoid  the  effect  of  the  presumption  on  which  the  above  case  proceeded, 
as  it  was  designed,  according  to  its  express  language,  to  continue  the 
lien  of  the  assessments  in  force  until  actual  payment  should  be  made 
of  the  amounts,  as  distinguished  from  a mere  presumption  of  payment 
(Daly  v.  Sanders,  9 N.  Y.  State  Rep.,  794  [1887]). 

Under  L.  1871,  Ch.  381,  p.  740,  notice  of  continuance  of  the  sale 
need  not  be  advertised  when  the  sale  is  not  completed  on  the  dp;y  it 
is  advertised  for  (Matter  of  St.  Thomas  Church,  1 Monthly  L.  Bui., 
25  [1879]). 

Under  L.  1871,  Ch.  381,  p.  740,  § 3,  the  description  of  the  owner- 
ship of  lands  simply  by  placing  the  name  of  the  owner  in  a column 
headed  “to  whom  assessed,” — held,  insufficient  (Franklin  v.  Pearsall, 
21  Jones  & S.,  271  [1886]). 

An  assessment  does  not  become  a lien  until  it  is  confirmed  (Dowdney 
u Mayor,  etc.,  of  N.  Y.,  54  N.  Y.,  186  [1873]). 

“ § 918.  Interest  shall  hereafter  be  charged  and  collected  at  the 
rate  of  seven  per  cent  per  annum  on  all  arrears  of  taxes  and  assess- 
ments returned  to  the  clerk  of  arrears  from  the  time  they  become  due 
until  the  date  of  payment,  or  in  case  a sale  has  taken  place  as  pro- 
vided in  section  nine  hundred  and  twenty-six,  until  the  date  of  the 
certificate  mentioned  in  said  section,  and  on  the  “regular  rents”  and 
charges  for  Croton  water,  from  the  time  the  taxes  became  due,  to 
which  they  may  be  added  as  required  by  section  nine  hundred  and 
twenty-three,  until  the  same  dates  respectively.  The  provision  of  this 
title  relating  to  the  rate  of  interest  shall  apply  to  taxes,  assessments 
or  croton  water  rents  remaining  unpaid  and  due,  for  the  non-payment 
of  which  the  lands  and  tenements  liable  therefor  shall  have  been  sold 
since  the  sixteenth  day  of  March,  eighteen  hundred  and  eighty-one, 
or  shall  hereafter  be  sold  at  public  auction;  but  such  provisions  shall 
not  be  construed  to  affect  the  rights  of  purchasers  at  sales  for  taxes, 
assessments  or  Croton  wrater  rents,  made  before  March  sixteenth, 
eighteen  hundred  and  eighty-one,  and  to  authorize  the  redemption  of 
lands  and  tenements  from  sales  theretofore  made  for  any  lesser  sums 
than  the  sums  collectible  for  such  redemption  under  the  provisions  of 
law  then  existing.”  (As  amended  by  L.  1883,  Ch.  276,  p.  310,  § 9;  and 
see  L.  1881,  Ch.  33,  p.  22,  § 3,  and  L.  1853,  Ch.  579,  p.  1065,  § 15, 
•which  were  the  former  governing  statutes.) 
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See  People  ex  rel.  Haddock  v.  Cady,  41  Hun,  539  (1886). 

“ § 922.  The  receiver  of  taxes  shall,  on  the  first  day  of  June  in  each 
year,  make  a return  to  the  clerk  of  arrears  of  all  taxes  on  real  estate 
and  of  ‘ regular  rents  * of  Croton  water  which  shall  have  been  added 
thereto,  remaining  unpaid,  * * * and  shall  thereafter 

receive  no  arrears.  * * * ” (L.  1853,  Ch.  579,  p.  1066,  § 11.) 

“ § 923.  There  shall  be  ruled  in  the  yearly  assessment-rolls  for  taxes 
of  each  ward,  a column  headed  ‘regular  rents,’  in  which  immediately 
after  the  confirmation  of  such  assessment-rolls,  the  clerk  of  arrears 
shall  cause  to  be  entered,  opposite  to  the  ward  numbers  of  the  prop- 
erty  on  which  the  said  arrears  may  be  due,  the  amounts  due  for  ‘regular 
rents’  for  water,  as  transmitted  to  him  by. the  commissioner  of  public 
works,  in  accordance  with  law,  and  the  same  shall  be  collected  at  the 
same  time  and  iu  the  same  manner,  with  the  taxes  to  which  they  shall 
be  added.”  (L.  1853,  Ch.  579,  p.  1066,  § 10.) 

“ § 924.  There  shall  be  ruled  in  the  yearly  assessment-rolls  of  the 
taxes  in  each  ward  a column  headed  ‘ arrears,’  in  which  the  clerk  of 
arrears  shall  annually,  before  any  taxes  for  the  year  are  collected, 
cause  to  be  entered  the  word  ‘ arrears,’  or  ‘ sold,’  according  as  the  fact 
may  be,  opposite  the  ward  numbers  on  which  any  arrears  of  taxes,  or 
of  taxes  with  the  regular  rents  of  Croton  water  added,  shall  be  due, 
or  on  which  any  assessment  shall  remain  unpaid,  which  was  due  or 
confirmed,  thirteen  months  prior  to  the  first  of  June  then  last  past, 
or  which  may  have  been  sold  for  assessments,  taxes  or  regular 
rents  of  Croton  water,  and  yet  be  redeemable.”  (L.  1853,  Ch.  579, 

p.  1066,  § 12.) 

“§  925.  There  shall  be  ruled  a column,  headed  ‘arrears,’  in  every 
bill  rendered  for  taxes,  for  loss  on  which  said  arrears  for  assess- 
ments, taxes,  or  taxes  with  ‘regular  rents,’  for  Croton  water  added, 
may  be  due  as  aforesaid,  or  which  may  have  been  sold  and  y#et  be 
redeemable;  in  which  shall  be  written  opposite  the  entry  of  the  ward 
number  of  said  lots,  ‘arrears,’  or  ‘sold,’  according  as  the  fact  may  be; 
and  it  is  hereby  declared  to  be  the  duty  of  the  receiver  of  taxes  to 
cause  a record  to  be  kept  of  the  ward  numbers  of  all  lots  so  noted  in 
said  bill  as  in  arrears,  or  sold,  when  said  bills  are  presented  for  settle- 
ment, and  at  the  bottom  of  said  bills  shall  be  printed  ‘ The  column 
for  arrears  indicates  lots  sold  for  arrears,  or  to  be  sold  therefor; 
arrears  to  be  paid  and  lots  redeemed  at  the  office  of  the  clerk  of 
arrears.’”  (L.  1853,  Ch.  579,  p.  1066,  § 13.) 

§ 926.  Whenever  any  tax  on  lands  or  tenements,  or  any  assessments 
on  lands  or  tenements  for  city  improvements,  shall  remain  unpaid  for 
the  term  of  three  years  from  the  time  the  same  shall  have  been  con- 
firmed, and  also  whenever  any  regular  rents  for  Croton  water  in  said 
city  shall  have  been  due  and  unpaid  for  the  term  of  four  years  from 
the  time  the  same  shall  have  been  due,  it  shall  and  may  be  lawful  for 
the  clerk  of  arrears,  under  the  direction  of  the  comptroller,  to  adver- 
tise the  said  lands  and  tenements,  or  any  of  them,  for  sale,  and  by 
such  advertisement  the  owner  or  owners  of  such  lands  and  tenements, 
respectively,  shall  be  required  to  pay  the  amount  of  such  tax,  assess- 
ment, or  Croton  water  rents  so  remaining  unpaid,  together  with  the 
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interest  thereon  at  the  rate  of  seven  per  cent  per  annum  to  the  time  of 
payment,  with  the  charges  of  such  notice  and  advertisement,  to  the 
clerk  of  arrears,  and  notice  shall  be  given  by  such  advertisement  that 
if  default  shall  be  made  in  such  payment  such  lands  and  tenements 
will  be  sold  at  public  auction  at  a day  and  place  therein  to  be 
specified,  for  the  lowest  term  of  years  at  which  any  person  or  persons 
shall  oiler  to  take  the  same  in  consideration  of  advancing  the  said 
tax,  assessment,  or  Croton  water  rents,  as  the  case  may  be,  and  the 
interest  thereon  as  aforesaid  to  the  time  of  sale,  and  together  with 
the  charges  of  the  above-mentioned  notices  and  advertisement  and 
all  other  costs  and  charges  accrued  thereon;  and  if,  notwithstanding 
such  notice*  the  owner  or  owners  shall  refuse  or  neglect  to  pay  such 
tax,  assessment,  or  Croton  water  rents,  with  the  interest  as  aforesaid, 
and  the  charges  attending  such  notice  and  advertisement,  then  it 
shall  and  may  be  lawful  for  the  said  clerk  of  arrears,  under  the 
direction  of  the  said  comptroller,  to  cause  such  lands  and  tenements 
to  be  sold  at  public  auction  for  a term  of  years,  for  the  purpose  and 
in  the’ manner  expressed  in  the  said  advertisement,  and  such  sale 
shall  be  made  on  the  day  and  at  the  place  for  that  purpose  mentioned 
in  the  said  advertisement,  and  shall  be  continued  from  time  to  time, 
if  necessary,  until  all  the  lands  and  tenements  so  advertised  shall  be 
sold;  and  the  said  clerk  of  arrears  shall  give  to  the  purchaser  or  pur- 
chasers of  any  such  lands  and  tenements  a certificate,  in  writing, 
describing  the  lands  and  tenements  so  purchased,  the  term  of  years 
for  which  the  same  shall  have  been  sold,  the  sum  paid  therefor,  and 
the  time  when  the  purchaser  will  be  entitled  to  a lease  for  the  said 
lands  and  tenements.  But  no  houses  or  lots,  or  improved  or  unim- 
proved lands,  in  the  city  and  county  of  New  York,  shall  be  hereafter 
sold  or  leased  at  public  auction . for  the  non-payment  of  any  tax, 
assessment,  or  Croton  water  rents  which  may  be  due  thereon,  unless 
notice  of  such  sale  shall  have  been  published  once  in  each  week, 
successively,  for  three  months  in  the  City  Record,  or,  when  authorized 
pursuant  to  section  sixty-six  of  this  act,  in  ten  of  the  daily  newspapers 
printed  and  published  in  said  city,  which  advertisement  shall  contain, 
appended  to  said  notice,  a particular  and  detailed  statement  of  the 
property  to  be  sold  for  taxes,  assessments,  or  Croton  water  rents;  or 
the  said  detailed  statement  and  description,  instead  of  being  published 
in  the  City  Record  or  in  a newspaper,  shall,  at  the  option  of  the  said 
comptroller,  be  printed  in  a pamphlet,  in  which  case  copies  of  the 
pamphlet  shall  be  deposited  in  the  office  of  the  bureau  of  the  clerk 
of  arrears,  and  shall  be  delivered  to  any  person  applying  therefor. 
And  the  notice  provided  for  in  this  section  to  be  given  of  the  sale  of 
houses  and  lots  and  improved  and  unimproved  lands  shall  also  state 
that  the  detailed  statement  of  the  taxes,  assessments,  or  Croton  water 
rents,  and  the  ownership  of  the  property  taxed,  assessed,  and  on 
which  the  Croton  water  rents  are  unpaid,  is  published  in  the  City 
Record  or  in  one  of  the  daily  papers,  naming  the  same,  or  in  a 
pamphlet,  as  the  case  may  be,  and  that  copies  of  the  pamphlet  are 
deposited  in  the  office  of  the  bureau  of  the  clerk  of  arrears,  and  will 
be  delivered  to  any  person  applying  for  the  same.  No  other  notice 
or  demand  of  the  tax,  assessment,  or  Croton  water  rents  shall  be 
required  to  authorize  the  sale  of  any  lands  or  tenements  as  herein- 
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before  provided.”  (As  amended  by  L.  1883,  Cli.  276,  p.  310;  and  see 
L.  1871,  Cli.  381,  p.  740,  § 3.) 

See  People  ex  rel.  Haddock  v.  Cady,  41  Hun,  539  (1886);  People  ex 
rel.  Morgenthau  v.  Cady,  105  N.  Y.,  299  (1887);  Clarke  v.  Mayor,  23 
J.  & S.,  259  (1888). 

■“§  927.  In  advertising  houses  and  lots  and  improved  or  unimproved 
lands,  to  be  sold  for  the  non-payment  of  taxes  and  assessments,  or 
Croton  water  rents,  it  shall  be  the  duty  of  the  said  clerk  of  arrears  to 
advertise  all  the  houses  and  lots  or  other  lands  lying  contiguous  to 
each  other  and  belonging  to  the  same  owner  in  one  parcel,  unless 
otherwise  requested  by  such  owner,  but  he  may  sell  separately  the 
said  houses  and  lots  a3  the  same  may  have  been  assessed.”  (L.  1871, 
Ch.  381,  p.  740,  § 8.) 

“ § 928.  It  shall  be  lawful  for  the  comptroller  to  suspend  or  post- 
pone any  sale  or  sales  of  lands  and  tenements  or  any  j)ortioii  thereof 
which  shall  have  been  advertised  for  sale,  to  any  time  not  exceeding 
fifteen  months  from  the  day  specified  in  any  such  advertisement.  All 
sales  which  shall  be  so  postponed  or  suspended  shall  be  made  without 
further  advertisement,  other  than  a general  notice  of  such  postpone- 
ment, to  be  published  in  the  City  Record,  or,  when  authorized 
pursuant  to  section  sixty-six  of  this  act,  in  two  or  more  of  the  daily 
newspapers  in  the  city  of  New  York,  at  least  once  a week  until  the 
time  of  sale,  and  such  sale,  when  made,  shall  be  as  valid  and  effectual 
as  if  the  same  had  taken  place  at  the  time  for  that  purpose  first 
advertised.”  (L.  1871,  Ch,  381,  p.  740,  §§  5,  6.) 

§ 929.  Provides  that  the  clerk  of  arrears  or  his  assistant  shall  con- 
duct the  sales  and  no  auction  fees  shall  be  charged.  Certificates  of 
sale  shall  be  delivered  to  the  purchaser  without  charge.  (L.  1871,  Ch. 
381,  p.  740,  § 22.) 

§ 930.  Sales  in  the  Twenty-third  and  Twenty-fourth  wards  for  taxes 
levied  prior  to  1874  shall  be  made  by  the  treasurer  of  Westchester 
county.”  (L.  1871,  Ch.  381,  p.  740,  § 9;  L.  1873,  Ch.  613,  p.  928,  § 7;  as 
amended  by  L.  of  1874,  Ch.  329,  p.  432,  § 7.) 

“§  931.  It  shall  be  lawful  for  the  clerk  of  arrears,  at  any  sale  of 
lands  and  tenements  in  the  city  and  county  of  New  York  for  taxes, 
assessments,  or  Croton  water  rents,  to  bid  in,  for  the  mayor,  aldermen 
and  commonalty,  every  lot  and  premises  so  put  up  for  sale  for  which 
no  person  shall  offer  to  bid,  and  certificates  of  such  sales  shall  be 
made  by  the  said  clerk  of  arrears  to  the  said  mayor,  aldermen  and 
commonalty,  in  form  and  manner  as  is  prescribed  in  section  nine 
hundred  and  twenty-six.  All  such  purchases  shall  be  subject  to  the 
same  rights  of  redemption  as  purchases  by  individuals;  and  if  the 
lands  and  tenements  sold  shall  not  be  redeemed,  or  shall  not  have 
been  assigned,  the  comptroller  of  the  city  shall  execute  a lease  there- 
for to  the  said  mayor,  aldermen  and  commonalty,  with  the  same  effect 
as  in  cases  of  leases  to  individuals  in  this  title  provided.”  (L.  1871,  Ch. 
381,  p.  740,  § 10.) 

“ § 932.  It  shall  bo  the  duty  of  said  clerk  of  arrears,  in  all  cases  of 
purchases  of  lands  and  tenements  by  the  said  mayor,  aldermen  and 
commonalty  for  taxes,  assessments,  or  Croton  water  rents,  to  assign 
any  and  all  such  purchases  to  any  person  who  shall  at  any  time 
within  one  year  from  the  time  when  such  purchases  were  made,  offer 
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to  take  the  same,  upon  his  or  her  paying  to  the  said  clerk  of  arrears, 
for  the  use  of  the  said  mayor,  aldermen  and  commonalty,  the  purchase- 
money,  with  seven  per  cent  interest  thereon.  The  person  so  receiving 
the  assignment  shall  be  entitled,  upon  the  redemption  of  the  property, 
to  receive  the  amount  so  paid  by  him  or  her  to  the  said  mayor,  aider- 
men  or  commonalty,  with  interest  from  the  time  of  such  payment  at 
the  rate  and  in  the  same  manner  as  if  he  or  she  had  purchased  the 
property  at  a sale  for  taxes,  assessments,  or  Croton  water  rents.” 
(L.  1871,  Ch.  381,  p.  740,  § 11.) 

§ 933.  Provides  for  cases  of  sales  under  section  930,  authorizing  the 
comptroller,  who  is  to  receive  the  certificate  of  sale,  etc.,  to  assign  to 
the  owner  of  the  land  who  shall  make  like  payment.  (L.  1873,  Ch. 
613,  p.  928,  § 7;  as  amended  by  L.  1874,  Ch.  329,  p.  432,  § 1.) 

“ § 934.  In  all  cases  of  lands  and  tenements  purchased  by  the  said 
mayor,  aldermen  and  commonalty  for  taxes,  assessments,  or  Croton 
water  rents,  in  which  the  same  shall  not  have  been  assigned  as  herein- 
before provided,  any  person  claiming  title  to  such  lands  and  tene- 
ments, or  any  other  person,  may  redeem  the  same  in  like  manner  and 
to  the  same  effect  as  in  cases  of  individual  purchases,  by  paying,  in 
the  manner  provided  by  law,  for  the  use  of  the  said  mayor,  aldermen 
and  commonalty,  the  purchase-money  with  seven  per  cent  interest 
thereon,  together  with  any  and  all  expenses  which  shall  have  accrued 
since  the' sale ; and  in  all  cases  where  the  lands  and  tenements  shall 
be  conveyed  to  the  said  mayor,  aldermen  and  commonalty  pursuant 
to  the  provisions  of  this  title,  it  shall  be  the  duty  of  the  said  clerk  of 
arrears,  in  the  name  of  the  said  mayor,  alderman  and  commonalty, 
to  cause  notices  to  be  served  in  the  manner  in  this  title  provided.” 
(L.  1871,  Ch.  381,  p.  740,  § 12.) 

“ § 935.  It  shall  be  lawful  for  the  mayor,  aldermen  and  commonalty, 
and  they  are  hereby  authorized  and  empowered,  to  take  peaceable 
possession  of,  or  sue  for  and  recover,  and  to  hold,  occupy  and  enjoy 
all  lots  or  pieces  or  parcels  of  land,  situate,  lying  and  being  in  the 
same  city,  which  have  or  which  may  be  sold  for  a term  of  time  for  the 
payment  of  any  taxes  or  assessments  in  the  said  city,  after  the  expira- 
tion of  the  term  for  which  the  same  may  have  been  or  shall  be  so  sold, 
provided  the  rightful  owner  of  the  same  shall  not  then  claim  posses- 
sion of  the  same,  and  to  have,  hold  and  occupy  the  same  until  the 
righful  owner  shall  claim  possession  of  the  same,  and  shall  pay  all  sums 
which  may  be  due  thereon  for  taxes,  assessments  and  also  the  value 
of  the  improvements  which  may  be  made  or  erected  upon  the 
same  by  the  mayor,  aldermen  and  commonalty,  over  and  above  all  the 
rents,  issues  and  profits  which  may  be  received  by  the  mayor,  aider- 
men  and  commonalty  for  or  on  account  of  the  rents,  issues  and 
profits  of  any  such  premises;  provided  always,  that  the  said  mayor, 
aldermen  and  commonalty  shall  not  be  entitled  to  demand  any  sum 
of  money  for  any  such  improvements,  unless  they  shall  have  caused 
to  be  published,  in  at  least  two  of  the  public  - newspapers  printed  in 
the  said  city,  for  at  least  three  months  previous  to  the  making  of  such 
improvements,  a notification  to  the  owners  of  the  said  lots,  to  appear 
and  take  possession  of  their  said  premises;  and  further,  that  in  no 
case  shall  the  owners  of  the  said  premises  be  compelled  to  pay  for 
any  such  improvements  a sum  exceeding  two-thirds  of  the  value  of 
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their  said  lots  of  land.  The  major,  aldermen  and  commonalty  shall 
account  for  and  pay  over  to  the  rightful  owner  of  any  such  lots  of 
land,  all  the  rents,  issues  and  profits  which  they  may  receive  on 
account  of  such  premises  over  and  above  the  amount  of  all  taxes  and 
assessments  due  for  or  on  account  of  the  said  premises,  and  over  and 
above  the  value  of  all  such  improvements  thereon  as  shall  be  made 
after  the  notification  mentioned  in  this  section,  and  as  shall  not  exceed 
two-thirds  of  the  value  of  said  lots  of  land.”  (L.  1819,  Ch.  G9,  p.  73, 
§§  1,  2.) 

“ § 936.  Incases  of  sales  of  real  estate  for  the  non-payment  of  taxes 
or  assessments  it  shall  be  the  duty  of  the  clerk  of  arrears,  sixty  days 
before  the  time  limited  by  the  law  for  the  redemption  of  any  real 
estate  from  the  effect  of  such  sales,  to  cause  notice  to  be  given  to  all 
mortgagees  of  the  real  estate  so  sold,  their  assignees  or  personal 
representatives,  and  to  all  owners,  lessees  or  persons  otherwise  inter- 
ested, or  their  legal  representatives,  who  shall  at  any  time,  at  least 
one  month  before  the  time  of  the  giving  of  such  notice,  have  filed  in 
the  office  of  the  register  of  the  city  and  county  of  New  York  a memo- 
randum of  such  mortgage  and  of  such  real  estate  containing  a brief 
abstract,  designating  the  property,  with  the  street  number,  if  there  be 
any,  or  such  definite  description  or  diagram  as  will  enable  the  said 
clerk  of  arrears  to  designate  the  said  premises  upon  the  city  maps, 
and  the  name  and  residence  of  such  mortgagee,  assignee,  or  personal 
representative,  and  such  owner,  lessee,  or  person  represented.”  (L.  1841, 
Ch.  170,  p.  143,  § 10;  L.  1841,  Ch.  230,  p.  Ill,  § 1;  L.  1843,  Ch.  235, 
p.  333,  § 5;  L.  1843,  Ch.  230,  Art.  3,  p.  314,  § 12.) 

“ § 937.  Such  notice  shall  be  given  by  putting  into  the  post-office  in 
the  city  of  New  York,  directed  to  such  mortgagees,  assignees,  or  per- 
sonal representatives,  at  their  places  of  residence,  if  known  to  the 
clerk  of  arrears,  and  such  owners,  lessees  or  persons  otherwise  inter- 
ested, a printed  list  describing  all  the  property  sold  for  taxes  and 
remaining  unredeemed.  Such  description  shall  name  the  street  or 
avenue  on  which  the  property  may  be  situated,  the  side  of  the  street 
or  avenue,  and  between  what  streets  or  avenues,  with  the  map  or  street 
numbers  of  the  property,  and  in  whose  name  assessed,  together  with 
the  term  of  years  and  the  amount  for  which  the  same  shall  have  been 
sold,  and  the  day  or  days  on  "which  the  time  limited  for  the  redemp- 
tion of  the  property  will  expire,  with  a notice  that  unless  the  property 
shall  be  redeemed  on  or  by  such  days,  by  the  payment  of  the  sums  for 
which  the  same  were  sold,  with  all  interest  and  expenses  allowed  by 
lavr,  that  leases  will  be  given  to  the  purchasers,  in  accordance  with  the 
statute  in  such  case  made  and  provided.”  (L.  1841,  Ch.  170,  p.  143, 
§ 2;  L,  1843,  Ch.  235,  p.  333,  § 5.) 

“ § 938.  An  affidavit  of  the  service  of  such  notice  as  is  required  in 
the  two  preceding  sections,  before  any  officer  authorized  to  take  affi- 
davits to  be  read  in  a court  of  record  and  filed  in  the  office  of  the  said 
register  of  deeds,  or  a certified  copy  thereof  under  the  signature  of 
such  register,  shall  be  evidence  of  the  fact  of  such  notice.”  (L.  1841, 
Ch.  171,  p.  143,  § 3;  L.  1843,  Ch.  230,  Art.  3,  p.  314,  § 14.) 

“ § 939.  It  shall  be  the  duty  of  the  said  register  of  deeds  to  keep  in  his 
office  a book,  alphabetically  arranged,  for  the  registering  of  all  such 
memorandums  as  aforesaid,  which  book  shall  be  open  to  the  inspec- 
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tion  of  any  person  desiring  to  examine  tlie  same,  without  charge.  The 
said  register  shall  be  entitled  to  receive  twenty-five  cents  for  register^ 
ing  the  memorandum  of  each  mortgage,  as  above  provided.”  (L.  1843, 
Ch.  230,  Art.  3,  p.  314,  §§  15,  16.) 

“ § 940.  Such  mortgagees  or  their  assignees  or  personal  representa- 
tives, and  such  owners,  iessees  or  persons  otherwise  interested,  or  their 
legal  representatives,  shall  be  entitled  to  redeem  the  property  sold 
from  the  effect  of  such  sale,  at  any  time  within  two  years  from  the 
date  of  such  sale,  and  such  mortgagees,  assignees  or  personal  repre- 
sentatives shall  have  a lien  upon  the  property  for  the  amount  paid, 
with  the  interest  which  may  thereafter  accrue  thereon,  at  the  rate  of 
seven  per  cent  per  annum,  m like  manner  as  if  the  same  had  been 
included  in  such  mortgage.”  (L.  1843,  Ch.  230,  Art.  3,  p.  314,  § 17.) 

“ § 941.  The  clerk  of  arrears,  under  the  direction  of  the  comptroller 
of  the  city,  shall  cause  an  advertisement  to  be  published  at  least  twice 
in  each  week,  for  six  weeks  successively,  in  one  of  the  daily  newspapers 
printed  and  published  in  the  city,  in  such  form  as  he  shall  deem  best 
calculated  to  give  notice  of  such  sale,  that  unless  the  lands  and  tene- 
ments sold  be  redeemed  by  a certain  day,  they  will  be  conveyed  to  the 
purchaser.  If  the  person  or  persons  claiming  title  to  the  said  lands 
and  tenements,  or  some  other  persons,  shall  not,  within  two  years 
from  the  date  of  the  before-mentioned  certificate,  pay  to  the  said  clerk 
of  arrears,  for  the  use  of  the  purchaser  or  purchasers,  his,  her  or  their 
heirs,  executors,  administrators,  or  assigns,  the  sum  mentioned  in 
such  certificate,  together  with  the  interest  thereon,  at  the  rate  of  four- 
teen per  centum  per  annum,  from  the  date  of  such  certificate,  the 
said  comptroller,  in  the  name  of  the  mayor,  aldermen  and  common- 
alty, at  the  expiration  of  the  said  two  years,  shall  execute  to  the  pur- 
chaser or  purchasers,  his,  her,  or  their  heirs,  executors,  administrators, 
or  assigns,  a lease,  under  the  common  seal  of  the  city,  of  the  lands 
and  tenements  so  sold  for  such  term  of  years  as  the  same  shall  have 
been  sold,  and  the  execution  thereof  shall  be  witnessed  by  the  clerk 
of  arrears.  At  the  time  of  receiving  the  lease  the  purchaser  shall  pay 
the  sum  of  two  dollars  and  fifty  cents  to  the  clerk  of  arrears  for  the 
expense  of  drawing  said  lease  and  also  the  expense  of  advertising  the 
notice  to  redeem;  and  all  such  leases  executed  by  the  said  comptroller 
and  witnessed  by  the  clerk  of  arrears  shall  be  presumptive  evidence  that 
the  sale  and  all  proceedings  prior  thereto,  from  and  including  the 
assessments  on  said  lands  and  tenements,  for  taxes  or  assessments  or 
Croton  water  rents,  and  all  notices  required  by  law  to  be  given  pre- 
vious to  the  expiration  of  the  two  years  allowed  to  redeem,  were 
regular  and  according  to  the  provisions  of  the  statute  in  such  case 
made  and  provided;  and  such  purchaser  or  purchasers,  his,  her,  or  their 
heirs,  executors,  administrators,  or  assigns,  shall  in  virtue  thereof  and 
of  this  title,  lawfully  hold  and  enjoy  the  said  lands  and  tenements  in 
said  lease  mentioned  for  his,  her,  or  their  own  proper  use  against  the 
owner  or  owners  thereof,  and  all  claiming  under  him,  her,  or  them, 
until  such  purchaser’s  term  therein  shall  be  fully  complete  and  ended; 
and  the  said  purchaser  or  purchasers,  his,  her,  or  their  heirs,  executors, 
administrators,  or  assigns,  shall  be  at  liberty  to  remove  all  the  build- 
ings or  materials  which  he,  she,  or  they  shall  erect  or  place  thereon 
during  the  said  term,  within  one  month  after  the  expiration  of  said 
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term,  but  leaving  the  lands  and  tenements,  with  the  streets  fronting 
the  same,  in  the  order  required  by  the  regulations  of  the  common 
council;  provided,  that  such  lease  shall  not  be  executed  and  delivered 
until  the  expiration  of  six  months  after  the  publication  of  the  notice 
last  herein  above  mentioned.”  (L.  1871,  Ch.  381,  p.  740,  § 4.) 

See  Sperling  v.  Isaacs,  13  Daly,  275  (1885);  People  ex  rel.  Haddock 
u.  Cady,  41  Hun,  539  (188G). 

Where  land  has  been  sold  and  certificates  delivered,  the  owner,  in 
order  to  redeem,  must  pay  the  sum  mentioned  in  the  certificate, 
together  with  interest  at  the  rate  of  fourteen  per  cent  from  its  date, 
under  § 941.  Section  918  does  not  apply  (People  ex  rel.  Haddock  v 
Cady,  41  Hun,  539  [1886]). 

To  entitle  the  purchaser  to  recover  the  amount  paid  he  must  show 
that  the  sale  made  was  void.  It  will  not  do  to  show  that  the  certifi. 
cate  did  not  comply  with  the  statute,  or  that  the  lease  subsequently 
executed  and  delivered  was  void  (Clarke  v.  Mayor,  23  J.  & S.,  259 
[18S8]). 

“ § 942.  In  all  cases  where  pieces  or  parcels  of  land  shall  have  been 
sold  for  taxes,  and  any  person  shall  claim  to  redeem  any  portion  of  the 
same  within  the  time  limited  for  redemption,  he  shall  be  permitted  to 
do  so  on  paying  the  apportionment  of  the  tax  for  which  the  property 
was  sold,  together  with  the  interest  on  the  same,  and  an  equitable 
proportion  of  the  expense,  the  apportionment  to  be  made  by  the  comp- 
troller.” (L.  1813,  Ch.  230,  Art.  3,  p.  314,  § 11.) 

“§  943.  Whenever  any  lands  or  tenements  sold  for  taxes,  assess- 
ments, or  Croton  water  rents,  and  conveyed  as  in  this  title  provided, 
shall  at  the  time  of  conveyance  be  in  the  actual  occupancy  of  any 
person,  the  grantee  to  whom  the  same  shall  have  been  conveyed 
or  the  person  claiming  under  him,  shall  serve  a written  notice  on 
the  person  occupying  such  lands  or  tenements,  and  in  all  cases  on  the 
person  owning  the  property  so  conveyed,  v/hether  the  property  be  in 
occupancy  or  not,  provided  such  owner  resides  in  the  city  of  New  York, 
or  in  any  adjoining  county;  in  case  the  owner  does  not  reside  in  the 
city  of  New  York,  or  in  an  adjoining  county,  said  notice  shall  be  sent 
to  his  oh  her  post-office  address  by  mail.  All  such  notices  shall  state 
in  substance  the  sale  and  conveyance,  the  person  to  whom  made,  and 
the  amount  of  consideration  money  mentioned  in  the  conveyance,  with 
the  addition  of  forty-two  per  centum  on  such  amount  as  the  said  lands 
or  tenements  were  struck  off  for  at  the  time  of  the  sale,  and  the  further 
addition  of  the  sum  paid  for  the  lease  and  advertisement;  and  stating, 
also,  that  unless  such  consideration  money,  and  the  said  forty-two  per 
centum  together  with  the  sum  paid  for  the  lease  and  advertisements, 
shall  be  paid  to  said  clerk  of  arrears,  for  the  benefit  of  the  grantees, 
within  six  months  after  the  service  of  such  notice,  the  said  conveyance 
will  became  absolute,  and  the  owner,  occupant,  and  all  others  interested 
in  the  lands  or  tenements  be  barred  from  all  right  and  title  thereto 
during  the  term  of  years  for  which  such  lands  or  tenements  shall  have 
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been  conveyed.  And  no  conveyance  made  in  pursuance  of  this  title 
shall  be  recorded  until  the  expiration  of  such  notice,  and  the  evidence 
of  the  service  of  such  notice  shall  be  recorded  with  such  conveyance.55 
(L.  1871,  Ch.  381,  p.  747,  § 13;  and  see,  L.  1841,  Ch.  230,  p.  211,  §§  3,  4.) 

“ § 944.  Such  notice  shall  be  served  personally  or  by  leaving  the 
same  at  the  dwelling-house  of  the  occupant  and  of  the  person  owning 
the  property  conveyed,  wfith  any  person  of  suitable  age  and  discretion 
belonging  to  his  or  her  family,  and  the  name  of  the  person  on  whom 
served  shall  be  stated  in  the  affidavit  of  service  hereinafter  mentioned 
if  the  same  can  be  ascertained,  and  if  served  by  mail,  shall  state  the 
time  when  the  same  was  mailed.55  (L.  1871,  Ch.  381,  p.  748,  § 14.) 

“ § 945.  In  every  such  case  the  grantee,  or  the  person  claiming  under 
him,  in  order  to  complete  his  title  to  the  land  conveyed,  shall  file  with 
the  said  clerk  of  arrears  an  affidavit  of  some  person  residing  in  the  city 
of  New  York,  who  shall  be  certified  as  credible  by  the  officer  before 
whom  such  affidavit  shall  be  taken,  that  such  notice  was  duly  served, 
specifying  the  time  of  service,  the  mode  and  manner  of  service,  and  a 
copy  of  such  notice  shall  be  attached  thereto.  (L.  1871,  Ch.  381 
p.  740,  §15.) 

“ § 946.  If  the  said  comptroller  shall  be  satisfied  by  such  affidavit 
that  the  notice  has  been  duly  served,  and  if  the  moneys  required  to 
be  paid  for  the  redemption  of  such  lands  and  tenements  shall  not  have 
been  paid  as  hereinbefore  provided,  he  shall,  under  his  hand  and  seal, 
certify  to  the  fact,  and  the  conveyance  shall  thereupon  become  abso- 
lute, and  the  owner  and  all  others  interested  in  the  lands  or  tenements 
shall  be  barred  of  all  right  thereto  during  the  term  of  years  for  which 
the  same  shall  have  been  conveyed.  (L.  1871,  Ch.  381,  p.  740,  § 16.) 

“ § 947.  The  owner,  occupant,  or  any  other  person  may,  at  any  time 
within  the  six  months  named  in  such  notice,  redeem  the  said  lands  and 
tenements  by  paying  such  purchase-money,  wTith  the  addition  of  forty- 
two  per  cent  thereon,  and  the  amount  that  shall  have  been  paid  for 
the  lease,  and  every  such  redemption  shall  be  as  effectual  as  if  made 
before  the  conveyance  of  the  lands  or  tenements  sold.55  (L.  1871,  Ch. 
381,  p.  748,  § 17.) 

“ § 948.  The  rate  of  interest  allowed  by  law  to  the  purchaser  at  the 
time  of  the  redemption  on  the  amount  of  the  purchase-money  shall  be 
reduced  to  fourteen  per  cent  per  annum;  but  no  interest  shall  be  cal- 
culated on  a less  portion  of  time  than  one-quarter  of  a year;  and  in 
all  cases  where  the  property  shall  be  redeemed  during  any  fractional 
part  of  a year,  the  interest  shall  be  calculated  so  as  to  include  the 
quarter  in  which  such  redemption  shall  be  made,  the  time  to  be  com- 
puted from  the  day  of  sale.55  (L.  1843,  Ch.  230,  Art.  3,  p.  314,  § 10.) 

Requirement  of  publication  of  notice  six  months  before  expiration 
of  time  for  redemption  — held,  to  mean  calendar,  not  lunar  months 
(People  ex  rel.  Moulton  v.  Mayor,  etc.,  of  N.  Y.,  10  Wend.  395  [1833]). 

A statement  in  the  riotice  for  redemption  that  the  lands  described 
were  sold  on  the  days  indicated  without  specifying  what  lands  were 
sold  on  the  different  days  — held , insufficient  (Donahue  u O’Conor,  45 
Super.  Ct.,  X & S.,  278  [1879]). 
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Service  of  notice  of  redemption  made  before  the  conveyance  — held , 
insufficient  (lb.). 

As  to  requisites  of  notice  to  redeem,  see,  Willis  v.  Gehlert,  34  Hun, 
566  (1885). 

“ § 949.  Upon  such  redemption,  as  provided  for  in  the  two  preced- 
ing sections,  the  said  clerk  of  arrears  shall  give  to  the  person  redeem- 
ing, a certificate  under  his  hand  and  seal,  stating  the  payment,  the 
year  in  which  the  sale  was  made,  and  showing  what  land  such  payment 
is  intended  to  redeem,  and  such  certificate  shall  be  evidence  of  such 
redemption.  (L.  1871,  Ch.  381,  p.  740,  § 18.) 

“ § 950.  Whenever  any  certificate  given  by  the  clerk  of  arrears,  as  in 
this  title  provided,  of  lands  sold  shall  be  lost,  the  said  comptroller 
may  receive  evidence  of  such  loss,  and  on  satisfactory  proof  of  the  fact 
may  execute  and  deliver  a lease  to  such  person  or  persons  who  shall 
appear  entitled  thereto  of  the  lands  and  tenements  described  in  the 
certificate,  and  may  also,  in  his  discretion,  require  a bond  of  indemnity 
to  the  mayor,  aldermen  and  commonalty.  All  and  each  certificate 
shall  be  registered  in  the  record  of  sales  to  be  kept  in  the  bureau  of 
said  clerk  of  arrears,  and  no  transfer  of  such  certificate  shall  be  valid 
until  registered  in  said  book.”  (L.  1871,  Ch.  381,  p.  740,  § 7.) 

“ § 951.  The  clerk  of  arrears,  upon  the  requisition  of  any  person, 
shall  furnish  a bill  of  all  arrears  of  taxes,  and  of  taxes  with  the  ‘ reg- 
ular rents’  of  Croton  water  added  on  any  lot  or  lots,  due  prior  to  the 
first  of  June,  then  last  passed;  and  of  assessments  which  shall  have 
been  due  twelve  months  or  over,  including  the  amount  necessary 
to  redeem  it  or  them,  if  it  or  they  have  been  sold  for  any  arrears 
as  assessments,  taxes,  or  regular  rents  for  Croton  water,  and  be  yet 
redeemable;  and  upon  the  payment  of  the  said  bill  (which  shall  be 
called  a ‘bill  of  arrears,’  of  assessments,  taxes,  ‘and  regular  rents 
for  Croton  water  and  for  redemption  ’),  his  receipt  thereon,  which 
shall  be  conclusive  evidence  of  such  payment,  countersigned  by  the 
comptroller,  who  shall  cause  to.  be  kept  a duplicate  account  of 
amounts  so  collected,  or  the  certificate  of  the  clerk  of  arrears,  coun- 
tersigned by  the  comptroller,  that  there  are  no  such  liens  on  such  lot 
or  lots,  shall  forever  free  the  said  lot  or  lots  from  all  liens  of  taxes,  or 
for  taxes  with  the  regular  rents  of  Croton  water  added,  for  regular 
rents  of  Croton  water  added  to  the  taxes  prior  to  the  first  of  June 
then  last  passed,  and  for  all  assessments  due  thirteen  months  or  over, 
prior  to  the  date  of  the  said  receipt  or  certificate,  and  from  all  liens, 
in  consequence  of  sales  for  assessments,  taxes,  or  regular  rents  for 
Croton  water,  or  for  all  of  them  when  the  time  allowed  by  law  for 
redemption  had  not  expired  at  the  date  or  time  of  said  payment  or 
certificate.”  (L.  1853,  Ch.  579,  § 16.) 

“§  952.  Fees  for  the  searches  to  be  paid  into  the  city  treasury  shall 
be  included  in  the  bills  mentioned  in  the  preceding  section,  and 
shall  also  be  charged  for  certificates  which  shall  be  given  by  said 
clerk  of  arrears,  respecting  lots  on  which  there  may  be  no  arrears 
when  searchers  (sic)  are  required;  the  said  fees  to  be  regulated  by 
ordinance  of  the  common  council.”  (L.  1853,  Ch.  579,  § 17.) 
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“ § 953.  There  shall  be  kept  in  the  office  of  the  clerk  of  arrears  a 
record  of  all  sales  made  for  taxes,  assessments,  and  Croton  water 
rents,  which  record  shall  show  the  amount  of  the  tax,  the  assessment, 
and  the  Croton  water  rents,  a description  of  the  premises  sold,  the 
date  of  the  sale,  the  name  of  the  person  to  wThom  sold,  the  term  of 
years  for  which  such  property  was  sold,  time  of  the  delivery  of  the 
lease,  to  whom  delivered,  and  when  the  same  shall  expire.”  (L.  1871, 
Ch.  381,  p.  740,  § 21.) 

“§  954.  It  shall  be  the  duty  of  the  clerk  of  arrears  to  procure,  pre- 
serve, and  register  in  his  office,  affidavits  of  the  publication  of  all  the 
notices  by  this  title  required  to  be  published,  and  such  affidavits 
shall  be  presumptive  proof  of  such  publication  in  all  the  courts  of 
this  State.”  (L.  1871,  Ch.  381,  p.  740,  § 22.) 

“§  1118.  A certiorari  to  review  and  correct  on  the  merits,  any 
decision  or  action  of  the  commissioners  of  taxes  and  assessments  in 
pursuance  of  sections  eight  hundred  and  nineteen  and  eight  hundred 
and  twenty  of  this  act,  shall  be  allowed  by  the  supreme  court  or  any 
judge  thereof  directed  to  the  said  commissioners,  on  the  petition  of 
the  party  aggrieved.”  (L.  1859,  Ch.  302,  § 20,  p.  684.) 

(See  People  ex  rel.  Grace  v.  Gray,  45  Hun,  243  [1887]). 

List  of  Statutes  Relating  to  New  York  City. 

The  following  is  a list  of  the  statutes  affecting  the  subject  of  taxa- 
tion in  the  city  and  county  of  New  York  which  have  been  expressly 
repealed,  or  which  have  not  been  expressly  repealed,  but  do  not 
appear  ipsissimis  verbis , or  do  not  clearly  appear  to  have  been  incor- 
porated in  the  Consolidation  Act.  Prior  statutes  clearly  incorporated 
into  the  Consolidation  Act  have  been  noted  under  the  sections  above 
quoted.  Statutes  passed  subsequent  to  the  Consolidation  Act  which 
affect  the  subject  of  taxation,  but  are  not  directly  germane  to  that  act 
are  here  included. 

L.  1830,  Ch.  2,  p.  3,  amending  L.  1816,  Ch.  160,  p.  172,  repealed  by 
L.  1843,  Ch.  230,  p.  314;  L.  1881,  Ch.  503,  p.  677,  § 1. 

Sales  for  taxes  in  the  city  of  New  York. 

L.  1830,  Ch.  307,  p.  365  (amending  L.  1825,  Ch.  83,  p.  123);  repealed 
by  L.  1843,  Ch.  230,  p.  314;  L.  1881,  Ch.  537,  p.  720,  § 1. 

Assessment  in  N.  Y.  city. 

L.  1835,  Ch.  67,  p.  56;  repealed  by  L.  1843,  Ch.  230,  p.  314;  L.  1881, 
Ch.  537,  p.  745,  § 1: 

§ 1.  Percentage  to  be  added  to  unpaid  taxes  in  New  York  city. 

§ 2.  Interest  thereon. 

L.  1839,  Ch.  170,  p.  143,  amending  L.  1825,  Ch.  83,  p.  123,  and 
L.  1835,  Ch.  67,  p.  56;  repealed  by  L.  1842,  Ch.  218,  p.  266;  L.  1881, 
Ch.  537,  p.  720,  § 1. 

Collection  in  New  York  city. 
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L.  1839,  Cli.  209,  p.  182,  § 10;  repealed,  so  far  as  it  related  to  taxes, 
by  L.  1843,  Ck.  230,  p.  314,  Art.  3,  § 3;  L.  1881,  Ck.  537,  p.  720,  § 1. 

Sales. 

L.  1840,  Ck.  326,  p.  247;  repealed,  as  to  taxes,  by  L.  1841,  Ck.  171, 
p.  143;  L.  1843,  Ck.  230,  p.  214;  L.  1871,  Ck.  381,  p.  740;  L.  1881,  Ck. 
537,  p.  720,  § 1. 

Collection  of  assessments  and  taxes. 

L.  1841,  Ck.  170,  p.  143;  repealed  by  L.  1843,  Ck.  230,  p.  314,  Art.  4,  § 2, 
so  far  as  it  related  to  taxes. 

Redemption  of  land  sold  for  taxes. 

L.  1842,  Ck.  218,  p.  266;  repealed  by  L.  1843,  Ck.  230,  p.  314;  L.  1881, 
Ck.  537,  p.  720,  § 1. 

Collection  of  taxes  in  New  York. 

L.  1843,  Ck.  230,  p.  214  (partly  in  Consolidation  Act). 

Art.  1,  §§  1,  2,  3,  5;  superseded  by  L.  1873,  Ck.  335,  p.  484. 

Art.  2,  §§  7,  8,  9.  Repealed  by  L.  1871,  Ck.  381,  p.  740,  § 23. 

Art.  2,  §§  18,  19,  20,  21.  Repealed  by  L.  1862,  Ck.  152,  p.  319. 

Art.  3,  §§  1,  2, 4-9,  20-24,  26.  Repealed  by  L.  1871,  Ck.  381,  p.  740,  § 23. 

Tke  above  sections  were  also  repealed  by  L.  1881,  Ck.  537,  p.  720,  § 1. 

Collection  of  taxes. 

L.  1843,  Ck.  235,  p.  288,  §§  1,  2,  3 and  4.  Repealed  by  L.  1871,  Ck.  381, 
p.  740,  §23;  L.  1881,  Ck.  537,  p.  720,  § 1;  § 5 in  Consolidation  Act. 

Sales  for  taxes. 

L.  1849,  Ck.  383,  p.  541,  §§  18-28,  (partly  in  Consolidation  Act); 
§§  22-25  superseded  by  L.  1873,  Ck.  335,  p.  484. 

Croton  water  rents  in  New  York  city. 

L.  1853,  Ck.  579,  p.  1065  (partly  in  Consolidation  Act). 

§ 2.  Superseded  bv  L.  1873,  Ck.  335,  p.  484,  § 33. 

§ 6.  Repealed  by  L.  1871,  Ck.  381,  p.  740,  § 23. 

Arrears  of  taxes  and  regular  rents  of  Croton  water  in  tke  city  and 
county  of  New  York. 

L.  1857,  Ck.  446,  p.  896,  § 7;  repealed  by  L.  1870,  Ck.  137,  p.  366, 
L.  1881,  Ck.  537,  p.  720,  § 1. 

Publication  of*resolutions  or  reports  calling  for  taxation. 

§ 22,  repealed;  see  L.  1860,  Ck.  510,  p.  1026,  § 23;  L.  1870,  Ck.  137, 
p.  366,  § 120;  L.  1873,  Ck.  335,  p.  484,  § 119;  L.  1881,  Ck.  537,  p.  720,  § 1. 

Receiver  of  taxes  in  tke  city  of  New  York. 

L.  1857,  Ck.  677,  vol.  2,  p.  497,  repealed;  see  L.  1859,  Ck.  302,  p.  678. 
§ 21;  L.  1881,  Ck.  537,  p.  720,  § 1. 

Taxes  in  tke  city  of  New  York. 
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L.  1859,  Ch.  302,  p.  648,  § 17.  Superseded;  see  L.  1861,  CL.  308, 
p.  702,  § 1.) 

Assessment-list  and  duty  of  common  council. 

L.  1863,  Ch.  227,  p.  407: 

“ § 2.  No  portion  of  the  sums  which  shall  hereafter  be  raised  by  tax 
or  assessment  in  the  city  and  county  of  New  York  shall  be  paid  for 
advertising,  except  the  same  shall  have  been  incurred  for  advertise- 
ments in  the  newspapers  authorized  by  the  mayor  and  comptroller  of 
the  said  city  who  shall  designate  four  papers  having  the  largest  daily 
circulation,  and  any  six  others  in  their  discretion,  not  to  exceed 
ten  in  all.” 

Publication  of  notice  of  sale  in  a German  newspaper  as  one  of  the 
ten  — held,  sufficient  (Donahue  v.  O’Conor,  45  J.  & S.,  278  [1879J). 

L.  1866,  Ch.  864,  p.  1996: 

Provides  for  the  refunding  of  taxes  collected  in  the  city  of  New 
York  upon  capital  invested  in  the  United  States  bonds,  and  for  raising 
money  for  that  purpose. 

Under  L.  1863,  Ch.  108,  p.  166,  the  tax  paid  on  the  United  States 
bonds  in  1862,  in  the  city  of  New  York,  for  county  and  State  purposes 
could  be  recovered  from  the  county,  but  not  that  paid  for  the  city, 
since  the  county  did  not  receive  that  (Merchants’  Nat.  Bank  v.  Super- 
visors of  N.  Y.,  5 Thomp.  & C.,  393  [1875];  3 Hun,  156  [1874]). 

L.  1867,  Ch.  334,  p.  750  (partly  in  Consolidation  Act): 

§ 1.  Attorney  for  the  collection  of  arrears  of  personal  taxes  in  the 
city  of  New  York  to  be  appointed  by  the  comptroller. 

§ 7.  Provides  for  clerks  of  such  attorney. 

§ 8.  Allows  costs  from  the  adverse  parties  in  any  suit  or  proceeding 
instituted  by  him. 

§ 9.  Provides  for  salaries,  to  be  paid  out  of  the  county  treasury. 

The  above  sections  seem  to  be  superseded  by  L.  1873,  Ch.  335,  p.484. 

L.  1867,  Ch.  334,  p.  750,  (§§  2,  3,  4,  5,  6,  10,  11,  12  in  L.  1882,  Ch. 
410,  Yol.  2,  p.  1,  as  noted  therein). 

L.  1867,  Ch.  410,  p.  981  (amending  L.  1859,  Ch.  302,  p.  678);  partly 
in  Consolidation  Act. 

§§  1,  2,  3,  7,  8,  9;  superseded,  seeL.  1873,  Ch.  335,  p.  484,  § 87;  and 
repealed  by  L.  1881,  Ch.  587,  p.  720,  § 1. 

Commissioners  of  Taxes  and  Assessments  of  the  city  and  county  of 
New  York. 

L.  1867,  Ch.  670,  p.  1712;  repealed  by  L.  1873,  Ch.  760,  p.  1156. 

Providing  that  taxes  due  from  the  city  and  county  of  New  York,  on 
the  first  of  December  in  each  year,  should  be  subject  to  payment  of 
interest  to  the  State. 
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L.  1868,  Ch.  853,  p.  2007. 

To  make  provision  for  the  government  of  the  city  of  New  York 
Repealed  by  L.  1870,  Ch.  383,  § 10;  L.  1873,  Ch.  335,  Art.  16,  p.  484, 
§ 119;  L.  1881,  Ch.  537,  p.  720,  § 1. 

L.  1868,  Ch.  854,  p.  2025;  § 1 amended  by  L.  1879,  Ch.  351,  p.  429, 
§ 1 (in  Consolidation  Act). 

County  tax  of  New  York. 

L.  1869,  Ch.  875,  p.  2115: 

§ 2.  The  real  estate  of  the  New  York  Hospital,  except  buildings 
which  are  actually  used  for  hospital  purposes,  shall  be  liable  to  taxa- 
tion in  the  same  manner  as  other  property.  (See  L.  1882,  Ch.  410, 
§ 824,  vol.  2.  p.  1,  subd.  4,  above.) 

L.  1869,  Ch.  898,  p.  2264,  §§  1,  2;  superseded  by  L.  1873,  Ch.  335, 
p.  484;  repealed  by  L.  1881,  Ch.  537,  p.  720. 

Tax  commissioners  and  assessors  in  the  city  of  New  York. 

L.  1870,  Ch.  137,  p.  366: 

To  reorganize  the  local  government  of  the  city  of  New  York, 
Repealed  by  L.  1873,  Ch.  335,  Art.  16,  p.  484,  § 119;  L.  1881,  Ch.  537, 
P-  720,  § 1. 

§ 117.  Exempted  from  taxation  churches  and  libraries  upon  the 
certificate  of  the  mayor  and  comptroller. 

Where  the  commissioners  had  given  a certificate  that  real  estate 
occupied  by  a medical  college,  hospital  and  free  dispensary  for  women 
was  exempt  from  taxation  for  a certain  year,  upon  a petition  of  the 
occupant  for  such  exemption— held,  that  the  property  was  not  exempt 
by  law,  and  that  the  certificate  was  invalid  (People  ex  rel.  N.  Y.  Medical 
College  v.  Campbell,  93  N.  Y.,  196  [1883]). 

L.  1870,  Ch.  383,  p.  881,  repealed  as  to  provisions  for  taxes  by  L. 
1873,  Ch.  335,  p.  484;  L.  1881,  Ch.  537,  p.  720,  § 1. 

To  make  further  provision  for  the  government  of  the  city  of  New 
York. 

L.  1884,  Ch.  429,  p.  502: 

§ 6.  Exempts  the  New  York  Cancer  Hospital. 

L.  1887,  Ch.  696,  p.  902: 

The  several  hospitals,  orphan  asylums  and  homes  for  the  aged,  now 
existing  in  the  city  of  New  York  (or  which  may  hereafter  be  estab- 
lished therein)  are  exempted  by  this  act  from  payment  to  said  city,  for 
the  use  of  water. 
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Taxation  for  Schools  in  New  York  City. 

L.  1831,  Ch.  119,  p.  164;  superseded  by  L.  1873,  Ch.  335,  p.  484, 
and  repealed  by  L.  1881,  Ch.  537,  p.  720.  Tax  of  three-eightieths  of 
one  per  cent  for  common  schools  in  New  York  city. 

L.  1834,  Ch.  35,  p.  30;  superseded  by  L.  1851,  Ch.  386,  p.  734. 
Expenses  of  school  commissioners  in  N.  Y. 

L.  1842,  Ch.  150,  p.  184:  repealed  by  L.  1851,  Ch.  386,  p.  734,  § 40; 
L.  1881,  Ch.  537,  p.  720,  § 1. 

§ 9.  Common  schools  in  N.  Y.  city. 

L.  1843,  Ch.  216,  p.  290;  repealed  by  L.  1844,  Ch.  320,  p.  490,  § 50; 
L.  1851,  Ch.  386,  p.  734.  § 40;  L.  1881,  Ch.  537,  p.  720,  § 1. 

§ 9.  Common  schools  in  N.  Y.  city. 

L.  1844,  Ch.  320,  p.  490;  repealed  by  L.  1851,  Ch.  386,  p.  734. 

§ 5.  Common  schools  in  N.  Y.  city. 

L.  1847,  Ch.  74,  p.  82;  repealed  by  L.  1848,  Ch.  128,  p.  209,  § 3; 
L.  1881,  Ch.  537,  p.  720,  § 1.  Evening  free  schools  in  New  York  city. 

L.  1847,  Ch.  206,  p.  208;  repealed  by  L.  1851,  Ch.  386,  p.  734. 

§ 3.  Tax  for  Free  Academy  in  N.  Y.  city. 

§ 11.  Amount  limited. 

L.  1848,  Ch.  128,  p.  209,  § 2;  repealed  by  L.  1851,  Ch.  386,  p.  734, 
§ 40;  L.  1881,  Ch.  537,  p.  720,  § 1.  Evening  schools  in  New  York  city. 

L.  1851,  Ch.  386,  p.  734;  amended  by  L.  1853,  Ch.  301,  p.  629;  L- 
1854,  Ch.  101,  p.  245;  superseded  by  L.  1873,  Ch.  335  p.  484;  partly 
included  in  Consolidation  Act.  Taxes  for  common  schools  in  New 
York  city. 

L.  1853,  Ch.  401,  §§  3,  4,  p.  630.  Public  education  stock  of  the  city 
of  New  York  and  tax  therefor. 

L.  1863,  Ch.  124,  p.  125;  superseded  by  L.  1873,  Ch.  335,  p.  484; 
and  repealed  by  L.  1881,  Ch.  537,  p.  720,  § 1.  Common  schools  in  New 
York  city. 

L.  1865,  Ch.  69,  p.  94;  superseded  by  L.  1873,  Ch.  335,  p.  484;  and 
repealed  by  L.  1881,  Ch.  537,  p.  720,  § 1.  Tax  for  common  schools 
in  New  York  city. 

L.  1867,  Ch.  287,  p.  540;  repealed  by  L.  1881,  Ch.  537,  p.  720,  § 1. 
Common  schools  in  the  city  of  New  York. 

L.  1888.  Ch.  334,  p.  589.  To  establish  industrial  departments  of 
public  schools. 
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XXIV. 

REMEDIES  FOR  ILLEGAL  ASSESSMENT  AND  TAXATION. 

1. 

Proceedings  by  Certiorari  Other  than  Under  L.  1880,  Ch.  269,  p.  402. 

A common  law  certiorari  will  not  lie  to  a ministerial  officer,  as  a col- 
lector of  taxes,  for  the  purpose  of  examining  his  right  to  proceed  upon 
process  under  which  he  is  acting  (People  ex  rel.  Onderdonk  v.  Super- 
visors of  Queens,  1 Hill,  195  [1841] ; and  see  People  ex  rel.  Agnew  u. 
Mayor,  etc.,  of  N.  Y.,  2 Id.,  9 [1841],  which  opposes  Le  Roy  v.  Mayor, 
etc.,  of  N.  Y.,  20  Johns.,  430  [1823]). 

The  remedy  of  a person  aggrieved  by  a school  district  meeting,  or 
by  the  trustees  of  a school  district,  is  by  appeal  to  the  commissioners 
of  common  schools  of  the  town.  If  the  commissioners  err,  a certiorari 
to  them  may  lie,  but  it  will  not  be  granted  to  the  trustees  to  review 
their  proceedings,  or  those  of  a district  meeting  (Storm  v.  Odell,  2 
Wend.,  287  [1829]). 

An  order  by  the  court  for  a supplemental  return  to  a certiorari  is  an 
adoption  of  the  original  writ  (Caledonian  Company  v.  Trustees  of 
Hoosick  Falls,  7 Wend.,  508  [1832]). 

The  writ  of  certiorari  at  common  law,  when  used  for  the  purpose  of 
reviewing  the  acts  and  decisions  of  special  jurisdictions  created  by 
statute  [in  this  case  a board  of  supervisors],  issues  only  upon  special 
cause  shown  to  the  court,  not  as  a matter  of  right  (People  ex  rel. 
Church  v.  Supervisors  of  Allegany,  15  Wend.,  198  [1836]). 

A certiorari  to  the  supervisors  of  a county  to  return  corrected 
assessment-rolls  and  warrants  will  not  be  sustained.  (Ib.) 

That  certiorari  will  not  lie  to  supervisors  after  roll  is  in  collector’s 
hands  (see  People  ex  rel.  Onderdonk  v.  Supervisors  of  Queens,  1 Hill, 
195  [1841]). 

If  assessors,  in  estimating  the  value  of  annual  wheat  rents,  err  in 
estimating  the  value  of  wheat  per  bushel  too  high,  the  Supreme  Court 
has  no  jurisdiction  to  review  it  (Livingston  v.  Hollenbeck,  4 Barb.,  9 
[1847]). 

The  assessment  of  property  is  a judicial  act  upon  which  certiorari 
will  lie,  but  to  make  the  assessment  legal  the  assessors  must  have 
jurisdiction  of  the  particular  case  or  they  are  answerable  for  damages. 
In  determining  whether  they  have  jurisdiction  in  a given  case  they  do 
not  act  judicially  (Prosser  v.  Secor,  5 Barb.,  607  [1849]). 
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Upon  a common  law  certiorari  the  court  will  not  examine  the  pro- 
ceedings returned  further  than  to  ascertain  whether  the  inferior 
tribunal  has  kept  within  its  jurisdictional  limits  (People  ex  rel.  Griffin 
v.  Mayor,  etc.,  of  Brooklyn,  4 N.  Y.,  419  [1851]). 

As  the  certiorari  goes  to  review  a judicial  act  — a consummated 
judicial  decision  — a proper  return  to  such  writ  will  bring  up  as  a 
part  of  the  record  whatever  entered  into,  or  was  necessarily  passed 
upon,  in  the  decision  of  the  question  sought  to  be  reviewed  (Magee  v. 
Cutler,  43  Barb.,  239  [1864]). 

After  a tax  has  been  levied  and  collected  certiorari  will  not  be 
granted  to  review  the  assessment,  since  the  commissioners  of  taxes 
have  no  power  to  correct  the  assessment-roll  after  it  has  been  deliv- 
ered to  the  supervisors  (People  ex  rel.  Metropolitan  Bank  v.  Commis- 
sioners of  Taxes,  43  Barb.,  494  [1865]). 

A certiorari  will  not  be  allowed  to  enable  a party  to  recover. back 
by  action  money  paid  as  a tax  (lb.). 

Upon  certiorari  to  review  an  assessment,  the  return  of  the  assessors 
stated  that  they  had  delivered  the  roll  to  the  supervisor  of  the 
town  and  had  no  further  control  over  it.  Held,  that  while,  before  its 
delivery  to  the  collector  with  the  warrant,  the  assessment-roll  could 
be  reached  by  certiorari  to  the  supervisor,  or  to  the  board  of  supervi- 
sors, and  be  subject  to  review  by  the  court,  it  could  not  be  corrected 
under  that  writ,  after  the  collector  had  so  received  it  (People  ex  rel. 
Raplee  v.  Reddy,  43  Barb.,  539  [1865]). 

Where  the  return  to  a certiorari  shows  that  the  assessors  have  per- 
fected the  assessment-roll  and  delivered  it  to  the  supervisor  of  the 
town,  the  writ,  as  to  them,  will  be  dismissed  (People  ex  rel.  Buffalo 
and  State  Line  R.  R.  Co.  v.  Fredericks,  48  Barb.,  173  [1866]). 

If  the  assessors  err  in  their  decision  upon  an  application  to  correct 
their  assessment  made  July  1st,  or  to  reduce  the  amount  thereof,  such 
error  can  be  reviewed  upon  certiorari  at  any  time  before  the  roll 
is  delivered  to  the  supervisors,  but  can  not  affect  the  validity  of  the 
tax  afterward  imposed,  they  having  jurisdiction  to  assess  it  (Boyd  v. 
Gray,  34  How.  Pr.,  323  [1867]). 

The  only  questions  the  court  will  consider  upon  certiorari  are 
whether  the  assessors  had  jurisdiction  and  kept  within  it  (lb.). 

Where  a foreign  insurance  corporation  did  not  bring  certiorari  to 
review  the  assessment, — held  that  they  could  not  question  the  legality 
of  the  tax  in  a proceeding  to  enforce  its  payment  (Smyth  v.  Interna- 
tional Life  Assurance  Co.,  35  How.  Pr.,  126  [1868]). 
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Under  a common  law  certiorari,  the  sufficiency  of  the  facts  stated 
in  an  affidavit  in  support  of  the  relator’s  claim  to  be  relieved  from  an 
assessment,  decided  adversely  by  the  assessors,  may  be  reviewed  by 
the  courts  (People  ex  rel.  Western  R.  R.  Co.  v.  Assessors  of  Albany, 
40  N.  Y.,  154  [1869]). 

Certiorari  lies  to  the  county  judge  to  review  the  proceedings  had 
before  him  to  authorize  the  issue  of  bonds  in  aid  of  a railroad  under 
L.  1869,  Ch.  907,  p.  2303,  although  a record  of  his  judgment  has  been 
filed  with  the  county  clerk  (lb.). 

Upon  an  application  to  review  the  proceedings  of  assessors  on  the 
ground  that  the  relators’  bank  stock  was  assessed  at  par  value,  while 
the  other  property  in  the  city  was  not  assessed  at  its  true  and  full 
value, — held  that  the  proceedings  should  be  sustained  on  the  ground 
of  the  public  inconvenience  which  would  result  from  granting  the 
relief  sought,  and  because  in  the  valuation  of  property  assessors  act 
judicially  (People  ex  rel.  Beadle  v.  Newton,  2 Alb.  L.  J.,  437  [1870]). 

Upon  a common  law  certiorari  it  is  the  duty  of  the  court  in  addition 
to  inquiring  into  the  question  of  the  jurisdiction  of  the  tribunal  over  the 
parties  and  subject-matter,  to  examine  the  evidence  and  determine 
•whether  there  was  any  competent  proof  of  the  facts  necessary  to 
authorize  the  adjudication  made,  and  whether  in  making  it,  any  rule 
of  law  affecting  the  rights  of  the  parties  has  been  violated  (People  ex 
rel.  Haines  v.  Smith,  45  N.  Y.,  772  [1871] ; affirming  3 Lans.,  291  [1871]). 

When  the  evidence  presented  to  the  assessors  by  an  applicant  for  a 
reduction  of  an  assessment  is  uncontradicted,  and  the  facts  clear 
beyond  dispute,  they  must  be  governed  by  such  evidence,  and  their 
refusal  to  act  upon  it  may  be  the  subject  of  review  on  certiorari 
(People  ex  rel.  American  Linen  Thread  Co.  v.  Assessors  of  Mechanic- 
ville,  6 Lans.,  105  [1871]). 

They  should  hesitate  to  reject  the  positive  affidavit  of  the 
applicant  (lb.). 

The  case  must  be  an  extraordinary  one  which  will  authorize  a review 
of  the  assessors’  judgment  as  to  valuation  (People  ex  rel.  Westbrook 
v.  Village  of  Ogdensburgh,  48  N.  Y.,  390  [1872]). 

The  relator,  a taxpayer,  obtained  a writ  of  certiorari  upon  the  ground 
that  the  defendants,  assessors,  had  omitted  to  make  the  proper  entries 
required  by  the  Revised  Statutes,  as  amended  by  L.  1853,  Ch.  654,  p. 
1240;  L.  1857,  Ch.  456,  vol.  2,  p.  1,  in  respect  to  the  Richmond  County 
Gas-Light  Company,  and  had  undervalued  its  property  $226,600.  It 
40 
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appeared  that  prior  to  the  issue  of  the  writ,  the  roll  had  been  delivered 
to  the  supervisors.  Held  that  the  writ  should  be  quashed  (People  ex 
rel.  Marsh  v.  Delaney,  49  N.  Y.,  655  [1872]). 

A person  having  no  interest  in  the  subject  of  the  litigation,  and 
whose  interests  or  rights  are  not  affected  by  the  proceedings  sought 
to  be  reviewed  can  not  claim  the  writ  (People  ex  rel.  Sheridan  v. 
Andrews,  52  N.  Y.,  445  [1873]). 

The  objection  that  the  relator  was  not  the  person  entitled  to  sue 
out  the  writ  will  not  be  heard  first  in  the  Court  of  Appeals  (lb.). 

Where  a claim,  made  to  the  supervisors  under  L.  1867,  Ch.  938,  p.  2323, 
for  the  repayment  of  the  portion  of  the  amount  assessed  on  the  capital  of 
a bank  which  was  invested  in  United  States  stocks,  was  rejected  — 
held , that  the  court  could,  upon  certiorari , reverse  the  erroneous  decision, 
leaving  the  party  aggrieved  to  such  further  remedy  by  mandamus,  or 
otherwise,  as  the  law  gave  it,  in  case  of  further  refusal  by  the  board 
to  repay  (People  ex  rel.  Oneida  Valley  Nat.  Bank  v.  Supervisors  of 
Madison,  51  N.  Y.,  442  [1873]). 

Upon  certiorari  to  review  the  proceedings  of  supervisors  who  refused 
to  repay  the  amount  of  an  assessment  upon  capital  invested  in  United 
States  bonds,  as  provided  for  by  L.  1867,  Ch.  938,  p.  2323 — held,  that, 
since  under  L.  1863,  Ch.  240,  p.  435,  such  portion  of  the  capital  could 
not  be  lawfully  assessed,  nothing  was  to  be  taken  against  the  relator 
because  it  did  not  appear  before  the  assessors  and  object  to  the  assess- 
ment or  because  it  voluntarily  paid  the  tax  (lb.). 

Unreasonable  delay  in  applying  for  a certiorari  is  a ground  for 
quashing  the  writ  even  after  a hearing  on  the  return  (People  ex  rel. 
Davis  u Hill,  53  N.  Y.,  547  [1873]). 

The  writ  issues  in  the  sound  discretion  of  the  court,  upon  special 
cause  shown,  and  when  issued  will  be  superseded  if  the  remedy  sought 
be  inconsistent  with  the  interests  of  public  justice  and  convenience 
(People  ex  rel.  Williams  v.  Assessors  of  Albany,  2 Hun,  583  [1874]). 

So  held  in  quashing  a writ  under  which  it  was  sought  to  set 
aside  assessments  for  county  charges,  so  far  as  they  affected  the 
relator  (lb.). 

The  question  whether  the  statutory  exemption  embraced  the  whole 
premises  of  a school  or  was  confined  to  the  land  uponwrhich  the  build- 
ings stood,  being  decided  adversely  to  the  school  by  the  commission- 
ers— held,  a proper  one  for  judicial  determination  on  certiorari  (People 
ex  rel.  Academy  of  the  Sacred  Heart  v.  Commissioners  of  Taxes,  .6 
Hun,  109  [1875]). 
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The  return  of  the  assessors  stated  that  they  assessed  the  real  estate 
of  the  relators  at  one-third  of  its  true  value  as  they  did  all  other 
property  in  the  town  — held , that  the  court  would  not  reduce  the 
assessment  to  one-third  the  proved  value  of  the  relators’  property 
(People  ex  rel.  Rome,  etc.,  R.  R.  Co.u.  Dixon,  8 Hun,  178  [1876]). 

Certiorari  will  not  lie  to  review  the  action  of  assessors  after  their 
action  has  been  consummated  and  put  beyond  their  recall,  as  in  the 
case  of  bonding  a town  for  a railroad,  after  the  bonds  had  been 
delivered  (People  ex  rel.  Corwin  v.  Walker,  68  N.  Y.,  403  [1877]). 

Certiorari  will  not  lie  to  the  commissioners  of  taxes  after  the  roll 
has  left  their  hands,  and  been  filed  with  the  comptroller,  to  correct  an 
assessment  clearly  erroneous,  nor  can  the  comptroller  be  required 
thereby  to  correct  the  record.  The  proper  remedy  is  an  action  against 
the  city  to  vacate  the  assessment  (People  ex  rel.  Law  v.  Commissioners 
of  Taxes,  9 Hun,  609  [1877]). 

Certiorari  to  review  the  action  of  the  State  assessors  can  not  be  had 
at  the  instance  of  the  board  of  supervisors.  The  towns  and  the  tax- 
payers therein  are  the  only  parties  that  can  have  been  aggrieved 
(People  ex  rel.  Supervisors  of  Westchester  v.  Hadley,  14  Hun, 
183  [1878]). 

Generally  speaking,  a trial  of  the  merits  of  the  cause  should  not  be 
allowed  otherwise  than  upon  the  return  of  the  writ,  but  there  are 
exceptions  to  this  rule  (Tb.). 

Certiorari  under  L.  1859,  Ch.  302,  § 20,  is  a special  proceeding  in  which 
the  award  of  costs  is  proper  (People  ex  rel.  Manhattan  Fire  Ins.  Co.  v. 
Commissioners  of  Taxes,  76  N.  Y.,  64  [1879]). 

A judgment  in  certiorari  proceedings  declaring  an  assessment  valid, 
held,  to  estop  the  plaintiff  seekicg  an  injunction  restraining  the  collec- 
tion of  the  tax  (Pacific  Mail  S.  S.  Co.  v.  Mayor,  57  Barb.,  511  [1879]). 

Where  the  objection  that  the  roll  had  passed  from  the  hands  of  the 
assessors  was  not  taken  by  motion  to  quash  the  writ  of  certiorari,  nor 
raised  upon  the  hearing,  held,  that,  assuming  that  if  seasonably  taken 
it  would  have  prevailed,  the  defendants  were  precluded  from  raising 
it  in  the  Court  of  Appeals  (People  ex  rel.  Bay  State,  etc.,  Co.  v. 
McLean,  80  N.  Y.,  254  [1880],  affirming  17  Hun,  204  [1879] ; 5 Abb. 
N.  C.,  137  [1878]). 

The  return  to  the  certiorari  by  the  assessors  in  this  last  case  stated 
that  the  roll  had  been  delivered  to  the  supervisor,  whereupon  a sup- 
plemental writ  having  been  issued  to  him  he  produced  the  roll,  and 
the  assessment  was  ordered  by  the  court  to  be  stricken  off,  as  to  which 
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the  General  Term  said:  “We  think  the  remedy  adopted  to  correct  the 
error  of  the  assessors  was  the  proper  one  ” (17  Hun,  206). 

Where  it  appeared  by  the  return  that  prior  to  the  issue  of  the  writ 
the  board  of  supervisors  had  issued  its  warrant  to  the  tax  collector, 
the  tax-roll  was  no  longer  in  its  possession,  held , that  the  jurisdic- 
tion of  the  board  had  terminated,  and  that  the  writ  directing  it  to 
correct  the  roll  should  have  been  quashed  (People  ex  rel.  Weekes  u 
Supervisors  of  Queens,  82  N.  Y.,  275  [1880]). 

Though  where  assessors  have  jurisdiction,  and  simply  err  in  judg- 
ment, a certiorari  is  the  proper  remedy,  if  assessors  assess  the  person- 
alty of  a corporation  in  a city  other  than  the  place  designated  in  its 
certificate,  and  collection  of  the  tax  is  coerced  by  levy  upon  its  prop- 
erty, an  action  to  recover  back  the  amount  is  maintainable  (Union 
Steamboat  Co.  v.  Buffalo,  82  N.  Y.,  351  [1880]). 

The  Supreme  Court  has  discretion  to  withhold  a common-law 
certiorari,  and  refusal  of  its  exercise  is  not  ground  of  appeal  to  the 
Court  of  Appeals  (People,  ex  rel.  Waldman,  v.  Police  Commissioners, 
82  N.  Y.,  506  [1880]. 

Unreasonable  delay  in  applying  for  a writ  is  a good  ground  for 
quashing  it  (lb.). 

Writ  of  certiorari  should  call  for  the  record  directly  affecting  the 
particular  property  only  (People,  ex  rel.  Eno,  v.  Tax  Com’rs,  10  Abb. 
N.  C.,  35  [1881]). 

While  the  allowance  or  refusal  of  the  writ  of  certiorari  will  not  be 
passed  upon  by  the  Court  of  Appeals,  though  the  merits  were  con- 
sidered below,  it  seems  that  a judgment  in  due  form,  reversing  or 
affirming  the  proceedings  of  the  commissioners,  would  be  reviewed  on 
the  merits  on  appeal  to  the  Court  of  Appeals  (People  ex  rel.  Vander- 
bilt v.  Stilwell,  19  N.  Y.,  531  [1859] ; People  ex  rel.  Haneman  v.  Tax 
Commissioners,  85  N.  Y.,  655  [1881]  ). 

Where  executors  were  duly  served  with  notice  of  an  assessment  on 
the  last  day  upon  which  the  assessment  could  be  made,  and  before  the 
will  was  proved,  and  applied  to  the  commissioners  for  a correction 
thereof,  but  stated  no  ground  for  a reduction,  alleging  merely  that 
the  period  during  which  the  creditors  might  present  claims  so  as  to 
enable  a valuation  to  be  made  had  not  expired,  and  the  estate  might 
be  greatly  reduced  or  wholly  swept  away, — held,  that  certiorari  on  a 
denial  of  a reduction  should  be  dismissed  (People,  ex  rel.  Coudert,  v. 
Commissioners  of  Taxes  of  N.  Y.,  31  Hun,  235  [1883]). 

Upon  the  first  of  July  the  property  assessed  had  been  designated 
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as  a part  of  Niagara  park,  under  L.  1883,  Ch.  336,  and  L.  1885,  Ch. 
182,  the  proceedings  to  acquire  it  had  been  completed,  the  funds  pro- 
vided, and  the  relators  had  an  adequate  and  certain  remedy  to  obtain 
them.  A writ  of  certiorari  running  to  the  assessors  and  supervisors 
issued  to  review  the  assessment,  but  after  the  roll  had  passed  from 
the  possession  and  control  of  the  assessors.  Held,  that  the  writ  should 
be  quashed,  since  the  assessors  had  lost  jurisdiction,  and  the  board  of 
supervisors  could  exercise  only  such  powers  as  were  conferred  upon 
them  by  statute,  which  did  not  embrace  striking  out  an  assessment 
(People  ex  rel.  Porter  v.  Tompkins,  40  Hun,  228  [1886]). 

“When  it  involves  the  inquiry  whether  the  action  and  determina- 
tion were  legal  and  should  be  set  aside  or  confirmed,  it  may  be  seen 
that  the  writ  may  be  effectual  after  the  powers  of  the  tribunal  or 
officers  have  ceased  as  to  the  matter  in  question,  because  it  is  a mere 
matter  of  review;  but  when  the  purpose  of  the  proceeding  is  to  have 
the  direction  of  the  court  for  those  to  whom  the  writ  is  issued,  to  do 
some  act  by  way  of  correction  of  an  error,  it  must,  we  think,  be  within 
the  power  of  such  officer  or  tribunal  to  perform  the  act.5’  (Ib.) 

In  no  proceeding  is  one  to  be  heard  who  complains  of  a valuation 
which,  however  erroneous  it  may  be,  charges  him  only  with  a just 
proportion  of  the  tax.  If  his  own  assessment  is  not  out  of  proportion, 
as  compared  with  valuations  generally  upon  the  same  roll,  it  is  imma- 
terial that  one  neighbor  is  assessed  too  much  and  another  too  little. 
The  word  “roll”  in  L.  1880,  Ch.  26^,  means  the  entire  assessment-roll 
of  the  ward  in  which  the  property  is  situated  (People  ex  rel.  Gerry  v. 
Tax  Comrs.  of  N.  Y.,  5 N.  Y.  State  Rep’r,  311  [1886]). 

Where  the  General  Term  dismissed  a writ  of  certiorari  brought  by 
a city  to  review  the  proceedings  of  the  board  of  supervisors  in  audit- 
ing accounts  and  assessing  them  against  the  city, — held  that  its 
decision  was  not  res  adjudicata  as  to  the  validity  of  the  assessment, 
since  its  action  on  the  writ  was  discretionary,  and  the  character  of 
the  order  made  was  not  altered  by  the  fact  that  the  court  in  its 
opinion  examined  the  proceedings  and  considered  them  regular 
In  this  case  appeals  to  State  assessors  from  the  equalization  of  boards 
of  supervisors  were  considered  (People  ex  rel.  Supervisors  of  Ulster 
v.  Kingston,  101  N.  Y.,  82  [1886]). 

An  order  of  the  General  Term,  reversing  an  order  of  the  Special 
Term  on  certiorari  which  affirmed  the  proceedings  of  commissioners 
of  taxes,  and  remanding  the  matter  to  the  commissioners  for  further 
proceedings,  is  a final  order  so  as  to  be  reviewable  in  the  Court  of 
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Appeals,  since  the  commissioners  have  no  authority  to  proceed  under 
the  order  (People  ex  rel.  New  York  and  Harlem  R.  R.  Co.  v.  Commis- 
sioners of  Taxes,  101  N.  Y.,  322  [1886]). 

An  order  of  the  General  Term  quashing,  on  the  merits,  a writ  of 
certiorari  applied  for  under  the  Code  of  Procedure,  is  not  reviewable 
in  the  Court  of  Appeals  (People  ex  rel.  Mayor,  etc.,  of  N.  Y.  v.  Mc- 
Carthy, 102  N.  Y.,  630  [1886]). 

It  seems  that  if  the  court  refrains  from  exercising  its  discretion 
under  the  Code  of  Procedure  in  passing  upon  the  question  presented, 
and  quashes  the  writ  upon  the  ground  of  a want  of  power  to  issue  it, 
or  grants  it  in  a case  not  authorized  by  law,  the  order  made  is  review- 
able  in  the  Court  of  Appeals  (lb.). 

The  costs  of  an  appeal  to  the  General  Term  in  a proceeding  to 
review  an  assessment  are  to  be  taxed  in  the  discretion  of  the  court 
under  Code  of  Pro.  § 3229,  and  not  under  § 3240  (People  ex  rel. 
Warren  v.  Carter,  46  Hun,  444  [1887]). 

It  is  incumbent  on  the  relator  in  certiorari  asking  to  have  an  assess- 
ment corrected  by  increasing  the  sum  to  be  deducted  from  its  capital 
for  the  value  of  its  real  estate,  to  give  evidence  and  furnish  data  show- 
ing that  the  actual  value  exceeds  that  fixed  by  the  commissioners.  It 
is  not  enough  that  the  evidence  suggests  injustice  (People  ex  rel 
Panama  R.  R.  Co.  v.  Commissioners  of  Taxes,  104  N.  Y.,  240  [1887]). 

On  certiorari  to  review  a decision  of  the  State  assessors  it  was  held 
that  under  section  2140  of  the  Code  of  Civil  Procedure  a refusal  on 
the  part  of  the  State  assessors  to  receive  evidence  absolutely  essential 
to  the  protection  of  either  of  the  parties,  would  constitute  an  erroneous 
ruling  of  law,  affecting  the  rights  of  the  parties  within  subdivison  3 
of  that  section,  and  that  while  the  assessors  had  not  full  power  to 
render  a decision  at  their  own  volition,  and  without  evidence,  yet  they 
were  to  some  extent  vested  with  a discretionary  power  to  take 
action  without  restricting  their  proceedings  to  strict  technical  rules. 
The  assessors  admitted  in  evidence  records  of  deeds  of  conveyances 
of  land,  the  considerations  in  which  were  claimed  to  furnish  some  evi- 
dence as  to  the  value  of  the  land  conveyed.  Held,  that  the  assessors 
having  determined  in  their  rules  to  receive  such  evidence,  and  it 
appearing  that  there  was  competent  proof  of  the  facts  necessary  to  be 
proved  to  make  the  determination  outside  of  this  evidence,  the  action 
of  the  assessors  should  be  affirmed  (People  ex  rel.  Schabacker  v.  State 
Assessors,  47  Hun,  451  [1888]). 
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The  claim  that  the  evidence  was  incompetent  within  the  decision  of 
People  ex  rel.  Mayor  v.  McCarthy  (above)  was  overruled,  and  the  case 
of  People  ex  rel.  Bd.  Supervisors  v.  Bd.  State  Assessors,  22  W.  D.,  453, 
[1885],  was  criticised  and  limited  (lb.). 


2. 

Certiorari  Proceedings  Under  L.  1880,  Ch.  269. 

L.  1880,  Ch.  269,  p.  402: 

“ An  act  to  provide  for  the  review  and  correction  of  illegal,  errone- 
ous or  unequal  assessments.” 

“ § 1.  A writ  of  certiorari  may  be  allowed  by  the  supreme  court  on 
the  petition,  duly  verified,  of  any  person  or  corporation  assessed 
and  claiming  to  be  aggrieved,  to  review  an  assessment  of  real  or  per- 
sonal property  for  the  purpose  of  taxation  made  in  any  town,  ward, 
village  or  city  of  this  State,  when  the  petition  shall  set  forth  that  the 
assessment  is  illegal,  specifying  the  grounds  of  the  alleged  illegality, 
or  is  erroneous  by  reason  of  overvaluation,  or  is  unequal  in  that  the 
assessment  has  been  made  at  a higher  proportionate  valuation  than 
other  real  or  personal  property  on  the  same  roll  by  the  same  officers, 
and  that  the  petitioner  is  or  will  be  injured  by  such  alleged  illegal, 
erroneous  or  unequal  assessment.  When  the  alleged  illegality,  error 
or  inequality  affects  several  persons  in  the  same  manner  who  are 
assessed  upon  the  same  roll,  they  may  unite  in  the  same  petition,  and 
in  that  case  the  writ  may  be  allowed,  and  the  proceedings  authorized 
by  this  act  had  in  behalf  of  all  such  petitioners.” 

The  supervisor  of  the  town  is  not  a necessary  party  to  certiorari  to 
review  an  assessment  (People  ex  rel.  Ulster,  etc.,  R.  R.  Co.  v.  Smith,  24 
Hun,  66  [1881]). 

The  writ  may  include  in  its  terms  a review  of  both  real  and  personal 
property  though  the  relator  is  assessed  for  realty  only  (lb.). 

Requiring  notice  on  granting  a writ  of  certiorari  to  review  an  assess- 
ment is  discretionary  with  the  court  (lb.). 

Under  this  act,  the  assessors  are  required  to  deliver  a completed 
and  verified  roll  to  the  town  clerk,  and  a writ  is  properly  directed  to 
him  to  bring  up  the  roll  for  reviaw  (People  ex  rel.  Ulster,  etc.,  R.  R. 
Co.  u Burhans,  25  Hun,  186  [1881]). 

A judgment  of  the  Special  Term  rendered  upon  returns  made  by 
commissioners  to  a certiorari  under  Chapter  269  of  the  Laws  of  1880, 
should  not  be  reversed  on  a question  of  fact  unless  the  finding  is 
against  the  preponderance  of  evidence  (People  ex  rel.  Wallkill  Valley 
R.  R.  Co.  v.  Keator,  36  Hun,  592  [1885]). 

Under  L.  1853,  Ch.  471,  “the  proper  officer”  is  the  assessing  officer 
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or  body  which  makes  the  assessment.  The  report  thereunder  must,  in 
the  city  of  New  York,  be  made  before  May  first  in  any  year.  Failure  to 
report  does  not  deprive  the  tax  commissioners  of  jurisdiction  to  assess. 
Previous  application  to  the  tax  commissioners  to  correct,  is  a condition 
precedent  to  certiorari  under  act  of  1880  (People  ex  rel.  Mut.  Un.  Tel. 
Co.  v.  Corns,  of  Taxes  and  Ass.,  99  N.  Y.,  254  [1885]). 

A person  taxed  in  the  city  of  New  York  who  has  not  applied  to  the 
commissioners  for  a reduction  of  his  assessment  can  not  have  it 
reviewed  upon  certiorari  (People  v.  Wall  Street  Bank,  39  Hun, 
525  [1886]). 

Neither  the  bank,  nor  after  its  dissolution,  the  receiver  thereof,  has 
an  interest  in  the  tax  imposed  upon  the  shares  so  as  to  bring  certiorari 
to  review  an  assessment  thereupon  (lb.).  This  case  was  followed  in 
People  ex  rel.  Merchants’  National  Bank  v.  Coleman,  41  Hun,  344  (1886). 

The  right  to  have  an  assessment  reviewed  on  certiorari  rests  only 
with  the  party  aggrieved  (lb. ; see  also  People  ex  rel.  Wright  v.  Chapin, 
104  N.  Y.,  369  [1887]). 

By  the  terms  of  an  act  by  which  a district  of  country  was  annexed 
to  an  adjoining  city  (L.  1870,  Ch.  139,  as  amended  by  L.  1877,  Ch.  402)? 
it  was  provided  that  the  farming  lands*  lying  within  said  district,  and 
used  exclusively  as  such,  should  not  be  assessed  at  a valuation  greater 
than  the  assessed  valuation  of  similar  farming  lands  in  the  town 
adjoining.  Held , that  the  Legislature  had  power  to  pass  such  an  act, 
and  that  an  assessment  at  the  valuation  of  city  lots,  while  the  land 
was  used  as  provided  in  the  act,  was  error,  reviewable  on  certiorari, 
although  such  assessment  was  not  greater  than  the  actual  value  of  the 
property  (People  ex  rel.  Yan  Rensselaer  v.  Weaver,  41  Hun.  133 
[1886]). 

It  is  not  necessary  that  all  the  persons  in  whose  behalf  the  petition 
is  presented  should  subscribe  to  and  verify  it.  The  petitioners  may 
act  through  attorneys,  whose  authority  will  be  presumed  until  the 
contrary  is  shown  (People  ex  rel.  Adams  v.  Coleman,  41  Hun,  307 
[1886]). 

Where  the  assessment  was  to  “ the  estate  of  Mary  W.  Cryder,”  it 
was  held  that  proceedings  under  this  writ  would  not  reach  this  error 
or  any  such  error  as  the  supervisors  can  amend  under  L.  1871,  Ch.  629 
(People  ex  rel.  Gihon  v.  Bd.  Assessors,  6 N.  Y.  State  Rep.,  3 [1886.]). 

A proceeding  by  certiorari  to  review  the  action  of  tax  assessors  in 
refusing  to  exempt  property  must  be  under  the  act  of  1880,  Ch.  269. 
and  not  under  the  general  provisions  of  the  Code  of  Procedure 
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(People  ex  rel.  Church  of  the  Holy  Communion  v.  Assessors  of  Green- 
burgh.  106  N.  Y,  671  [1887] ; affirming  43  Hun,  637  [1887). 

The  failure  of  a railroad  company  to  furnish  the  statement  to  the 
assessors  required  by  1 R.  S.,  414,  § 2,  does  not  deprive  it  of  a right 
to  a review  of  the  assessment  under  L.  1880,  Ch.  269  (People  ex  rel. 
Sodus  Bay,  etc.,  R.  R.  Co.  v.  Cheetham,  45  Hun,  6 [1887] ; and  see 
People  ex  rel.  Dunkirk,  etc.,  R.  R.  Co.  v.  Cassity,  46  N.  Y.,  46 
[1871]). 

An  objection  to  an  improper  joinder  of  relators  can  not  be  made 
on  motion  to  quash,  but  should  be  raised  by  motion  to  strike  out  the 
party  improperly  joined  (lb.). 

Verification  of-  petition  by  one  of  two  relators  sufficient  (lb.). 

Affidavit  by  railroad  superintendent  stating  that  the  company 
has  “no  director  or  general  officer  residing  in  the  county,” — held 
sufficient  (lb.). 

That  neither  the  petition  nor  writ  show  that  the  relators  had 
appeared  before  the  assessors,  or  made  any  objection  while  the  assess- 
ments were  open,  is  no  ground  for  quashing  (People  ex  rel.  Grace  v. 
Gray,  45  Hun,  243  [1887]). 

This  act  contemplates  the  issue  of  the  writ  to  officers  to  review 
their  assessments,  not  to  try  their  title  to  office.  Injury  must  be  shown 
or  the  alleged  illegality  will  be  unavailing  (People  ex  rel.  Delaware, 
etc.,  Canal  Co.  v.  Parker,  45  Hun,  432  [1887]). 

L.  1880,  Ch.  269: 

“§  2.  Such  writ  shall  only  be  allowed  by  a justice  of  the  supreme 
court  in  the  judicial  district  or  at  a special  term  of  the  court  in  the 
judicial  district  in  which  the  assessment  complained  of  was  made,  and 
shall  be  made  returnable  at  a special  term  in  said  district.  The  writ 
shall  not  be  granted  unless  application  therefor  shall  be  made  within 
fifteen  days  after  the  completion  and  delivery  of  the  assessment-rolJ, 
and  notice  thereof  given  as  provided  in  this  act.  A writ  of  certiorari 
allowed  under  this  act  shall  not  stay  the  proceedings  of  the  assessors 
or  other  officers  to  whom  it  is  directed,  or  to  whom  the  assessment- 
roll  may  be  delivered  to  be  acted  upon  according  to  law.” 

The  assessors  are  the  proper  parties  to  make  the  return,  and  the 
town  clerk  is  not  a proper  party  to  the  writ  (People  ex  rel,  West  Shore 
R.  R.  Co.  v.  Pitman,  9 N.  Y.  State  Rep.,  469  [1887]). 

The  only  condition  to  the  allowance  of  the  writ  is,  that  it  shall  be 
allowed  within  fifteen  days  after  the  completion  and  delivery  of  the 
assessment-roll  and  the  posting  or  publishing  notice  thereof  as  required 
by  the  act.  These  are  facts  which  can  be  disputed  by  evidence,  in  the 
41 
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face  of  a return  to  the  contrary  (People  ex  rel.  Grace  v.  Gray,  45  Hun, 
244  [1887]). 

The  assessors  are  proper  parties  to  the  writ,  although  they  had  com- 
pleted their  assessment-roll  and  delivered  it  to  the  Comptroller  (People 
ex  rel.  Warren  v.  Carter,  47  Hun,  446  [1888]). 

The  authority  given  for  a stay  by  § 2131  of  the  Code  is  inapplicable  to 
this  proceeding  in  consequence  of  the  prohibition  contained  in  the  act 
of  1880  (People  ex  rel.  Manhattan  Ry.  Co.  v.  Coleman,  1 N.  Y.  Supplt., 
112;  see,  also.  People  ex  rel.  New  York  El.  R.  R.  Co.  v.  Coleman,  1 N.  Y. 
Supplt.,  551). 

L.  1880,  Ch.  269: 

“ § 3.  The  court  or  justice  granting  the  writ  shall  prescribe  in  the  writ 
the  time  within  which  a return  thereto  must  be  made,  which  shall  not  be 
less  than  ten  days,  and  may  extend  such  time.  The  assessors  or  other 
officers  making  a return  to  such  writ  shall  not  be  required  to  return 
the  original  assessment-roll,  or  other  original  papers  acted  on  by  them, 
but  it  shall  be  sufficient  to  return  certified  or  sworn  copies  of  the  roll 
or  other  papers,  or  of  such  portions  thereof  as  may  be  called  for  by 
such  writ.  And  the  return  may  concisely  set  forth  such  other  facts  as 
may  be  pertinent  and  material  to  show  the  value  of  the  property 
assessed  on  the  roll,  and  the  grounds  for  the  valuation  made  by  the 
assessing  officers,  and  the  return  must  be  verified.” 

The  writ  of  certiorari  must  require  a return  to  be  made  within  not 
less  than  ten  days  from  its  issue,  but  this  need  not  be  from  the  date  of 
its  service  (People,  ex  rel.  Ulster,  etc.,  R.  R.  Co.,  v.  Smith,  24  Hun,  66 
[1881]). 

The  provisions  of  section  2132  of  the  Code  of  Procedure  do  not  govern 
the  return  of  a writ  of  certiorari  issued  under  L.  1880,  Ch.  269  (People, 
ex  rel.  N.  Y.,  Lake  Erie  and  Western  R.  R.  Co.,  v.  Low,  40  Hun,  176 
[1886]). 

L.  1880,  Ch.  269: 

“§  4.  If  it  shall  appear  by  the  return  to  such  writ  that  the  assess- 
ment complained  of  is  illegal,  erroneous  or  unequal  for  any  of  the 
reasons  alleged  in  the  petition,  the  court  shall  have  power  to  order 
such  assessment,  if  illegal,  to  be  stricken  from  the  roll,  or  if  errone- 
ous or  unequal  to  order  a reassessment  of  the  property  of  the  peti- 
tioner, or  the  correction  of  such  assessment,  in  whole  or  in  part,  in 
such  manner  as  shall  be  in  accordance  with  law,  or  as  shall  make  it 
conform  to  the  valuation  and  assessments  applied  to  other  real  or  per- 
sonal property  in  the  same  roll,  and  secure  equality  of  assessment.  If, 
upon  the  hearing,  it  shall  appear  to  the  court  that  testimony  is  neces- 
sary for  the  proper  disposition  of  the  matter,  the  court  may  take  evi- 
dence or  may  appoint  a referee  to  take  such  evidence  as  the  court  may 
direct,  and  report  the  same  to  the  court,  and  such  testimony  shall 
constitute  a part  of  the  proceedings  upon  which  the  determination  of 
the  court  shall  be  made.” 
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See  People  ex  rel.  Twentj-tliird  Street  R.  R.  Co.  v.  Commrs.  Taxes, 
91  N.  Y.,  593  (1883) ; People  ex  rel.  Albany  and  Greenbush  Bridge  Co. 
v.  Weaver,  31  Hun,  321  (1884). 

Upon  certiorari  to  review  an  assessment  of  real  estate  the  deeds  of 
conveyance  of  sundry  parcels  introduced  by  the  relator  to  show  pre- 
sumptively the  consideration  of  the  sales, — held , competent  evidence 
(People  ex  rel.  Wallkill  Valley  R.  R.  Co,  v.  Keator,  36  Hun,  592 
[1885]). 

Upon  certiorari  to  review  an  assessment  on  the  real  estate  of  a rail- 
road, the  earning  capacity,  rather  than  the  cost  of  construction,  is  the 
proper  test  of  value  (lb.). 

See,  also,  cases  cited  above,  pages  126,  127,  128  and  129. 

Certiorari  to  review  an  assessment  is  a special  proceeding,  and  not 
an  action  or  proceeding  to  be  conducted  according  to  the  strict  rules 
of  the  common  law,  either  in  the  admission  of  evidence  or  other- 
wise (lb.).  To  the  same  effect,  also,  is  People  ex  rel.  Warren  v.  Carter, 
47  Hun,  446  (1888). 

L.  1880,  Ch.  269,  does  not  permit  one  complaining  of  an  assessment, 
who  has  omitted  to  avail  himself  of  the  opportunity  to  correct  it  by 
application  to  the  tax  commissioners,  under  L.  1859,  Ch.  302,  and  after  it 
has  been  confirmed  by  lapse  of  time,  to  arrest  the  collection  of  the  tax 
(People  ex  rel.  Mutual  Union  Tel.  Co.  v.  Commissioners  of  Taxes,  99 
N.  Y.,  254  [1885]).  To  the  same  effect,  also,  is  People  ex  rel.  Hoffman 
v.  Osterhoudt,  24  W.  D.,  101  (1885). 

The  word  “roll”  in  L.  1880,  Ch.  269,  means  the  entire  assessment- 
roll  of  the  ward  where  the  property  is  situated  (People  ex  rel.  Gerry 
u Tax  Com’rs  of  N.  Y.,  5 N.  Y.  State  Repr.,  311  [1886]). 

An  objection  that  the  relator  in  certiorari  had  not  properly  presented 
his  proofs  to  the  assessors  on  the  third  Tuesday  of  August,  and 
then  sought  to  have  the  assessment  reduced, — held,  not  available  at 
General  Term,  where  it  did  not  appear  by  the  record  to  have  been 
raised  at  Special  Term  (People  ex  rel.  Rome,  etc.,  R.  R.  Co.  v.  Hicks, 
40  Hun,  598  [1886]). 

This  act  was  designed  to  destroy,  in  respect  to  the  writ  of  certiorari 
to  review  assessments,  the  conclusiveness  of  the  return  (People  ex  rel. 
Grace  u.  Gray,  45  Hun,  244  [1887]). 

In  People  ex  rel.  Hartford  and  Conn.  West.  R.  R.  Co.  v.  Frost,  10 
N.  Y.  State  Rep.,  78  (1887),  the  court  said  that  there  was  no  reason  to 
doubt  that  the  assessors  discharged  their  duties  with  fairness,  and 
exercised  due  diligence  to  learn  the  value  of  the  property  subject  to 
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their  action,  and  that  there  was  no  evidence  of  any  prejudice  against 
the  relators,  and  no  reason  to  suppose  that  the  property  of  the  railroad 
has  been  valued  at  a higher  rate  than  other  property  in  the  town. 
Equality  in  taxation  is  the  result  to  be  sought,  and  when  it  exists,  no 
ground  for  interference  is  shown. 

The  petitioner  must  show  a state  of  facts  from  which  a presumption 
justly  arises  that  the  inequality  of  which  he  complains  will  subject 
him  to  the  payment  of  more  than  his  just  proportion  of  the  aggregate 
tax,  and  this  presumption  is  not  raised  by  proof  that  in  a particu- 
lar instance  property  is  assessed  at  a proportionately  lower  valuation 
than  his  own.  Nor  does  it  make  any  difference  that  the  assessments 
compared  were  of  contiguous  property.  The  conclusion  of  the  court 
below,  that  there  was  an  overvaluation,  if  supported  by  evidence,  is 
not  re  viewable  in  the  Court  of  Appeals  (People  ex  rel.  Warren  v.  Carter, 
109  N.  Y.,  576  [1888];  reversing  in  part  S.  C.,  47  Hun,  446  [1888]). 

In  a particular  case  it  was  held  that  the  question  of  proportionate 
valuation  was  properly  disposed  of  at  Special  Term  (People  ex  rel. 
Eckerson  v.  Christie,  14  N.  Y.  State  Rep.,  525  [1888]). 

In  disregard  of  this  last  decision  the  assessors  assessed  the  property 
for  the  same  amount  the  next  year.  The  court  held  that  when  an 
assessment  had  been  once  fixed  by  a higher  tribunal  that  must  be  the 
guide  of  the  inferior  tribunal  until  a changed  condition  of  affairs 
should  require  different  action  (Matter  of  Eckerson,  17  N.  Y.  State 
Rep.,  689  [1888]). 

As  to  whether  the  objection  of  inequality  can  not  be  raised  in  the 
city  of  New  York,  because  of  L.  1885,  Ch.  311,  see  People  ex  rel.  Man- 
hattan Ry.  Co.  v.  Coleman,  1 N.  Y.  Supplt.,  112  (1888);  People  ex  rel. 
New  York  El.  R.  R.  Co.  v.  Coleman,  1 N.  Y.  Supplt.,  551  (1888),  and 
§ 821  of  the  New  York  City  Consolidation  Act  quoted  above. 

In  these  last  cases  an  order  of  reference  was  sustained,  giving  to  the 
relators  opportunity  to  adduce  additional  evidence  to  that  submitted 
to  the  tax  commissioners. 

L.  1880,  Ch.  269: 

“ § 5.  A new  assessment,  or  correction  of  an  assessment  made  by 
order  of  the  court,  shall  have  the  same  force  and  effect  as  if  it  had 
been  so  made  by  the  proper  assessing  officers  within  the  time  origi- 
nally prescribed  by  law  for  making  such  assessment.  Disobedience 
to  a writ  or  order  in  any  proceeding  under  this  act  may  be  punished 
by  the  court  as  for  a contempt.” 

“ § 6.  Costs  shall  not  be  allowed  against  assessors  or  other  officers 
whose  proceedings  may  be  reviewed  under  this  act,  unless  it  shall 
appear  to  the  court  that  they  acted  with  gross  negligence,  in  bad  faith, 
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or  with  malice.  If  the  writ  shall  be  quashed,  or  the  prayer  of  the 
petitioner  denied,  costs  shall  be  awarded  against  the  petitioner,  but 
the  costs  shall  not  in  any  case  exceed  the  costs  and  disbursements 
taxable  in  an  action  upon  the  trial  of  an  issue  of  fact  in  the  Supreme 
Court.” 

Where  the  relator  instituted  proceedings  under  L.  1880,  Ch.  269,  to 
review  the  assessment  of  his  property  which  he  claimed  was  exempt, 
he  being  a minister  of  the  gospel — held , that  the  evidence  showing 
the  respondents  acted  in  good  faith,  costs  should  not  be  imposed  upon 
them  (People  ex  rel.  Mann  v.  Peterson,  31  Hun,  420  [1884]). 

L.  1880,  Ch.  269,  § 6,  only  relieves  assessors  from  costs  upon  the 
hearing  at  Special  Term  on  the  return  of  the  certiorari.  Costs  on 
appeal  (§  7)  are  to  be  given  or  withheld  in  the  discretion  of  the  court 
as  provided  on  an  appeal  from  an  order  under  Code  of  Procedure, 
section  3239  (People  ex  rel.  Smith  v.  Commissioners  of  Taxes,  101  N.  Y., 
651  [1886].  See,  also,  People  ex  rel.  Eckerson  v.  Christie,  14  N.  Y. 
State  Rep.,  525  [1888]). 

For  an  instance  where  assessors  were  charged  with  costs,  see  Matter 
of  Eckerson,  17  N.  Y.  State  Rep.,  689  (1888). 

L.  1880,  Ch.  269: 

“ § 7.  Appeal  may  be  taken  by  either  party  from  an  order,  judgment 
or  determination  under  this  act  as  from  an  order,  and  shall  be  heard 
and  determined  in  like  manner.  All  issues  and  appeals  in  any  pro- 
ceedings instituted  under  this  act  shall  have  preference  over  all  other 
civil  actions  and  proceedings  in  all  courts.” 

An  appeal  to  the  Court  of  Appeals  from  a decision  of  the  general 
term  affirming  a reduction  of  an  assessment  is  limited  to  sixty  days  by 
L.  1880,  Ch.  269,  § 7.  Code  of  Pro.,  § 1325,  does  not  apply  (People  ex 
rel.  Wallkill  Valley  R.  R.  Co.  v.  Keator,  101  N.  Y.;  610  [1885] ; affirm- 
ing 36  Hun,  592  [1885]). 

Upon  certiorari  to  review  an  assessment,  objections  to  evidence 
admitted  by  the  referee,  raised  before  him,  but  not  at  special  term, — 
held,  to  be  regarded  as  waived  and  not  to  be  available  in  the  general 
term  (People  ex  rel.  Wallkill  Valley  R.  R.  Co.  v.  Keator,  36  Hun,  592 
[1885]). 

L.  1880,  Ch.  269: 

“ § 8.  If  final  judgment  shall  not  be  given  in  time  to  enable  the 
assessors  or  other  officers  to  make  a new  or  corrected  assessment  for 
the  use  of  the  board  of  supervisors  at  their  annual  session,  and  it 
shall  appear  from  said  judgment  that  said  assessment  was  illegal, 
erroneous  or  unequal,  then  there  shall  be  audited  and  allowed  to  the 
petitioner,  and  included  in  the  next  year’s  tax  levy  of  said  town,  vil- 
lage or  city,  and  paid  to  the  petitioner,  the  amount,  with  interest 
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thereon,  from  the  date  of  payment,  in  excess  of  what  the  tax  should 
have  been,  as  determined  by  such  judgment  or  order  of  the  court. 
But  in  case  the  amount  deducted  from  such  assessment  by  the  judg- 
ment or  order,  exceeds  the  sum  of  ten  thousand  dollars,  the  tax  so  to 
be  refunded  by  reason  of  such  corrected  assessment,  other  than  the 
proportion  or  percentage  thereof  collected  for  such  town,  village  or 
city  purposes,  shall  be  levied  upon  the  county  at  large,  and  audited 
by  the  board  of  supervisors  and  paid  to  the  petitioner  without  other 
or  further  audit. 

“ § 2.  This  amendment  shall  not  apply  to  any  case  where  the  tax  so 
adjudged  or  ordered  to  be  refunded  has  been  heretofore  included  in 
the  tax  levy  of  any  town,  village  or  city,  and  paid  over  to  the 
petitioner.”  (§  8,  as  amended  by  L.  1887,  Ch.  342.) 

See  People  ex  rel.  R.  R.  Co.  v.  Keator,  36  Hun,  592  (1885). 

People  ex  rel.  Eckerson  v.  Christie,  14  N.  Y.  State  Rep.,  525 
[1888]. 

This  section  provides  for  and  defines  the  proceeding  through  which 
the  return  of  any  excess  of  payment  shall  be  obtained,  and  that 
proceeding,  as  the  act  has  created  and  defined  it,  seems  to  be  con- 
clusive (People  ex  rel.  Manhattan  Ry.  Co.  v.  Coleman,  1 N.  Y.  Supplt., 
112  [1888]  ; see,  also,  People  ex  rel.  New  York  El.  Ry.  Co.  v.  Coleman, 
1 N.  Y.  Supplt.,  551  [1888]). 

“§  9.  All  assessment-rolls,  when  finally  completed  and  verified  by 
the  assessors,  shall,  in  towns,  on  or  before  the  first  day  of  September, 
and  in  incorporated  villages  and  cities  at  the  time  prescribed  by  their 
respective  charters  or  laws  applicable  to  them,  be  delivered  to  the 
town,  village  or  city  clerk,  or  other  officer,  to  whom  such  rolls  are  or 
may  be  required  by  law  to  be  delivered,  and  there  to  remain  with 
such  clerk  or  other  officer  for  a period  of  fifteen  days  for  public  inspec- 
tion. The  assessors  or  other  officers  who  complete  and  verify  the 
assessment-roll  shall,  after  they  have  delivered  the  same  to  the  said 
town,  village  or  city  clerk  or  other  officer,  forthwith  give  public  notice 
by  posting  the  same  in  at  least  three  of  the  most  public  places  in  said 
town,  village  or  city,  or  by  publishing  the  same  in  one  or  more  news- 
papers published  therein,  that  such  assessment-roll  has  been  finally 
completed,  the  officer  to  whom  the  same  has  been  delivered  and 
the  place  where  the  same  will  be  open  to  public  inspection.  The 
fifteen  days  from  which  to  complete  the  time  within  which  the  applica- 
tion for  the  writ  of  certiorari  can  be  made  under  this  act  shall  be  the 
time  when  said  public  notice  is  first  given.” 

Under  L.  1880,  Ch.  269,  the  provision  that  the  rolls  must  be  filed  on 
or  before  the  first  day  of  September  is  directory  merely,  and  a delay 
in  filing  does  not  vitiate  the  assessment,  and  if  relator  has  fifteen 
days  within  which  to  sue  out  a certiorari , he  can  not  complain.  An 
omission  to  give  notice  of  completion  of  roll,  results  in  the  right  to 
review  being  unlimited  as  to  time.  Questions  of  value  are  ones  of 
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fact  not  re  viewable  in  Court  of  Appeals  (People  ex  rel.  Rome,  Water- 
town  and  Ogdensburgli  R.  R.  Co.  v.  Haupt,  104  N.  Y.,  377  [1887]). 

See,  also,  People  ex  rel.  Rome,  W.  and  O.  R.  R.  Co.  v.  Hicks,  105 
N.  Y.,  198  (1887). 

L.  1880,  Cli.  269: 

“§  10.  This  act  shall  not  be  construed  to  repeal  or  abridge  any 
other  right  or  remedy  given  to  review  an  assessment  by  any  law  appli- 
cable to  any  city  or  incorporated  village,  or  by  the  charters  thereof.” 

In  connection  with  this  act  see,  also,  the  following  cases:  People 
ex  rel.  Leonard  v.  Comrs.  Taxes,  90  N.  Y.,  63,  65  (1882) ; People  ex  rel. 
Jefferson  v.  Smith,  88  N.  Y.,  576  (1882);  People  ex  rel.  Mills  W.  W. 
Co.  v.  Forrest,  29  Hun,  548  (1883);  People  ex  rel.  Chamberlain  v. 
Forrest,  30  Hun,  240  (1883) ; People  ex  rel.  Ogdensburgli  R.  R.  v.  Pond, 
13  Abb.  N.  C.,  1;  18  Week.  Dig.,  456  (1882);  S.  C.,  92  N.  Y.,  643. 


3. 

Proceedings  in  Equity. 

Where  the  supervisors  had  allowed  to  non-residents,  bounties  voted 
by  a town  to  residents  only,  and  notwithstanding  a subsequent  vote 
of  the  town  at  a special  meeting  repealing  the  former  vote, — held , that 
in  the  absence  of  any  charge  of  fraud  or  corruption,  an  injunction 
restraining  the  collection  of  a tax  to  pay  the  bounties  should  not  be 
allowed,  since  the  error,  if  any,  on  the  part  of  the  supervisors,  was  one 
of  judgment,  reviewable  by  the  Supreme  Court  (Mooers  v.  Smedley, 
6 Johns.  Ch.,  28  [1822]). 

In  the  absence  of  fraud,  equity  will  not  interfere  to  relieve  against 
a mere  personal  tax  or  assessment  (lb. ; see,  also,  Heywood  v.  City  of 
Buffalo,  14  N.  Y.,  534  [1856] ; Clark  v.  Village  of  Dunkirk,  12  Hun,  181 
[1877];  affirmed  in  75  N.  Y.,  612  [1878]). 

Where  the  complainant  was  assessed  for  his  personalty  in  two  dif- 
ferent towns  — held,  that  interpleader  against  the  two  collectors  was 
proper  (Thomson  v.  Ebbets,  1 Hopk.  Ch.,  272  [1824]). 

Having  offered  to  pay  the  amount  in  question  as  the  eourt  should 
adjudge  and  to  bring  the  money  into  court  — held,  that  he  was  entitled 
to  his  costs  from  the  fund  (lb.). 

Where  the  president  of  a railroad  corporation  furnished  the  state- 
ment required  by  statute  to  be  delivered  to  the  assessors  of  the  town 
in  which  the  corporation  was  liable  to  be  taxed  upon  its  capital,  but 
by  mistake  as  to  the  law,  omitted  to  deduct,  as  a part  of  the  real 
estate  of  the  corporation  that  portion  of  its  capital  which  was  invested 
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in  the  railways  and  other  fixtures,  or  the  land  on  which  they  were 
laid,  and  the  corporation  was  assessed  and  taxed  in  that  town,  in  con- 
formity with  such  statement,  the  Chancellor  (Walworth)  refused  to 
restrain  by  injunction  the  collection  of  tax.  The  bill  praying  for  the 
injunction  alleged  the  assessment  of  a tax  upon  the  capital  stock  in 
another  town,  to  which  no  statement  had  been  furnished  (Mohawk  and 
Hudson  R.  R.  Co.  v.  Clute,  4 Paige,  384  [1834]). 

In  dismissing  in  part  the  suit  for  an  injunction,  which  the  chan- 
cellor held  to  be  defective  as  a bill  of  interpleader  because  the  com- 
plainant did  not  offer  to  bring  the  fund  in  dispute  into  court,  but 
merely  offered  to  pay  to  the  respective  collectors  such  amount  as 
should  be  directed  by  the  court,  and  because  from  complainant’s  own 
showing  it  was  properly  taxable  in  one  of  the  two  towns,  he  stated  that 
it  was  not  sufficient  to  sustain  interpleader,  that  one  of  the  defend- 
ants claimed  the  same  debt  or  duty  as  the  other  when  it  appeared 
from  the  bill  that  the  debt  or  duty  was  due  to  the  other,  but  the 
complainant  must  show  that  he  is  ignorant  of  the  respective  rights, 
or  that  there  is  some  doubt  as  to  them,  so  that  having  paid  one  he  may 
remain  liable  to  the  other.  The  Chancellor  also  intimated  that  where 
the  amounts  assessed  in  the  different  towns  differ,  the  complainant 
should  pay  the  larger  sum  into  court  (lb.). 

Chancery  will  not  refuse  to  take  jurisdiction  of  a case  merely  on 
the  ground  that  the  complainant  has  a perfect  remedy  at  law,  if  the 
parties  have  submitted  themselves  to  the  jurisdiction  of  equity,  without 
objection  In  this  case  the  application  was  for  an  injunction  to  restrain 
the  collection  of  a tax  (Bank  of  Utica  v.  City  of  Utica,  4 Paige,  399 
[1834] ; Farmers’  Loan  & Trust  Co.  v.  Mayor,  etc.,  of  N.  Y.,  7 Hill,  261 
[1843]). 

In  Mohawk  and  Hudson  R.  R.  Co.  v.  Artcher  (6  Paige,  83  [1836]), 
Chancellor  Walworth  sustained  an  injunction  restraining  commis- 
sioners of  highways  from  laying  out  a .private  road  across  plaintiff’s 
line,  and  this  case  is  distinguished  in  Western  R.  R.  Co.  v.  Nolan  (48 
N.  Y.,  513  [1872]),  as  applying  to  ministerial  and  not  to  judicial 
officers. 

Where  a bill  to  settle  the  right  of  taxation  of  complainant’s  prop- 
erty, claimed  by  two  towns,  was  not  maintainable  as  a strict  bill  of 
interpleader,  because  they  did  not  claim  precisely  the  same  subject- 
matter  of  assessment  and  because  there  was  no  legal  doubt  as  to 
the  party  in  the  right,  still  a bill  in  the  nature  of  interpleader  and  for 
relief  was  sustained,  upon  other  grounds  of  equitable  jurisdiction, 
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since  the  complainants  sought  relief  from  illegal  assessments  (Red- 
field  v.  Supervisors  of  Genesee,  Clarke  Chan.,  42  [1839] ; affirmed  in 
3 Chan.  Sent.,  92  [1843]). 

An  order  by  a Supreme  Court  commissioner  made  to  stay  proceed- 
ings of  a collector  of  taxes,  with  a view  to  a motion, — held , a nullity, 
which  needed  no  formal  vacatur  (People  ex  rel.  Onderdonk  v.  Supervi- 
sors of  Queens,  1 Hill,  195  [1841]). 

The  Supreme  Court  has  no  jurisdiction  to  restrain  by  injunction  the 
collection  of  a tax  irregularly  or  erroneously  assessed,  if  it  is  not  void, 
nor  if  it  is  void  upon  the  face  of  the  proceedings  (Livingston  v.  Hol- 
lenbeck, 4 Barb.,  9 [1847] ; Van  Rensselaer  v.  Kidd,  Id.,  17). 

Where  the  plaintiff  was  assessed  in  New  York  for  personal  property, 
while  he  was  a resident  of  and  taxed  in  another  State,  upon  his  personal 
property — held  that  equity  had  no  jurisdiction  to  restrain  by  injunc- 
tion the  collection  of  the  tax  (Wilson  v.  Mayor,  etc.,  of  N.  Y.,  4 E.  D. 
Smith,  675  [1855] ; reversed  on  another  ground  in  6 Abb.  Pr.,  6 
[1857]). 

A court  of  equity  has  no  power  to  restrain  by  an  injunction,  or  to 
set  aside,  the  proceedings  of  a subordinate  tribunal  of  special  juris- 
diction, on  the  ground  that  it  has  threatened  to  exceed,  or  has  exceeded 
its  authority  and  powers  as  defined  by  law.  So  held  upon  an  applica- 
tion to  restrain  the  supervisors  from  collecting  a tax  on  plaintiff’s 
capital  stock  on  the  ground  that  it  was  assessed  on  a valuation  greater 
than  the  amount  of  its  authorized  capital  stock  (New  York  Life  Ins. 
Co.  v.  Supervisors  of  New  York,  4 Duer.,  192  (1855]). 

The  exercise  of  the  equity  powers  of  the  court  must  be  invoked 
only  to  prevent  multiplicity  of  suits,  irreparable  injury  to  the  freehold, 
or  to  remove  a cloud  on  title  (Guest  v.  City  of  Brooklyn,  69  N.  Y.,  506 
[1877] ; affirming  8 Hun,  97  [1876] ; Heywood  v.  City  of  Buffalo,  14 
N.  Y.,  534  [1856]). 

In  Heywood  v.  City  of  Buffalo  (14  N.  Y.,  534  [1856]),  an  action  in  the 
nature  of  a suit  in  equity  was  brought  to  vacate  an  assessment  alleged 
to  be  illegal,  but  if  legal,  constituting  a lien  on  plaintiff’s  property. 
The  action  was  dismissed,  however,  upon  the  ground  that  the  com- 
plaint did  not  show  that  its  invalidity  did  not  appear  on  the  face  of 
the  proceedings  imposing  the  assessment. 

No  injunction  will  issue  against  collection  of  illegal  tax  except  on 
recognized  grounds  of  equity  jurisdiction  (Susquehanna  Bank  v. 
Supervisors  of  Broome,  25  N.  Y.,  312  [1862]). 
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There  is  no  more  reason  for  entertaining  a suit  to  restrain  the  col- 
lection of  a tax  than  there  would  be  where,  in  an  action  for  the  recov- 
ery of  money,  a party  had  a judgment  against  him  upon  an  erroneous 
ruling  of  the  law  (lb.). 

Where  the  assessment  complained  of  might  have  been  reviewed  by 
certiorari , or  have  been  stricken  out  by  mandamus, — held  that  equity 
would  not  interfere  (Mutual  Benefit  Life  Ins.  Co.  v.  Supervisors  of  N.  Y., 
2 Abb.  Pr.,  N.  S.,  233  [1866]). 

The  policy  of  the  law  is  opposed  to  the  granting  of  an  injunction  to 
prevent  the  collection  of  taxes  (Messeck  v.  Supervisors  of  Columbia, 
50  Barb.,  190  [1867]). 

An  order  denying  a motion  for  an  injunction  against  the  collection 
of  a tax  is  not  appealable  to  the  Court  of  Appeals  (Hasbrouck  v. 
Kingston  Board  of  Health,  3 Keyes,  480  [1867]). 

Though  the  complaint  does  not  expressly  state  that  a deed  is  about 
to  be  executed,  where  the  statute  makes  it  obligatory  upon  the 
collector  to  give  it,  and  there  is  already  a lien,  the  action  to  prevent  a 
cloud  will  lie  (Crooke  v.  Andrews,  40  N.  Y.,  547  [1869]). 

This  last  case  followed  Scott  v.  Onderdonk,  14  N.  Y.,  9 (1856),  which 
was  under  a specific  statute  under  which  the  deed  of  conveyance  was 
itself  evidence  of  facts  recited,  which  it  would  require  proof  aliunde 
to  overcome. 

L.  1870,  Ch.  325,  p.  757: 

“ § 1.  Any  person  who  shall  have  heretofore  owned  or  shall  here- 
after own  a farm  or  lot  of  land  which  has  been,  or  shall  be  divided  by 
the  county  line  between  two  or  more  counties,  which  farm  or  lot  shall 
have  been  or  shall  be  assessed,  in  whole  or  in  part,  in  or  for  the  same 
year  or  years  in  towns  in  said  counties,  and  who  shall  have  paid  the 
taxes  so  imposed  thereon  in  said  counties,  may  commence  an  equitable 
action  in  the  Supreme  Court  against  said  counties  to  determine  in 
which  of  said  counties  said  land  was  properly  taxable  for  said  year  or 
years,  to  recover  of  the  county  or  counties  wherein  said  taxes  have 
been  or  may  be  wrongfully  collected,  the  amount  thereof,  with 
interest  thereon  from  the  time  of  the  payment  thereof,  and  for  such 
other  relief  in  the  premises  as  to  the  court  shall  seem  equitable  and 
just. 

“ § 2.  Such  action  may  be  commenced  by  the  service  of  a summons 
or  summons  and  complaint  upon  the  chairman  of  the  board  of  super- 
visors of  the  counties  made  defendant,  each  of  whom  shall  have 
authority  to  employ  counsel  to  appear  for  and  represent  his  county  in 
said  action.  The  court  shall  take  cognizance  of  such  actions  in  the 
same  manner  as  other  civil  actions,  and  shall  render  the  proper  judg- 
ment therein,  and  the  chairman  of  such  boards  of  supervisors  is 
hereby  authorized  to  verify  pleadings  or  affidavits  in  such  actions. 
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“ § 3.  All  the  provisions  of  the  Code  of  Procedure,  not  inconsistent 
with  this  act,  are  made  applicable  to  said  actions,  and  to  the  judg- 
ments and  subsequent  proceedings  therein,  except  that  costs  in  such 
action  shall  not  be  recovered  against  any  county,  unless  the  plaintiff 
shall,  before  the  commencement  of  said  action,  have  applied  to  the 
board  of  supervisors  thereof  to  refund  such  taxes. 

“ § 4.  Upon  the  final  determination  of  said  action  in  favor  of  the 
plaintiff  therein,  or  of  the  appeal,  if  one  be  taken,  the  board  of  super- 
visors of  the  county  against  which  the  judgment  shall  be  rendered, 
requiring  it  to  refund  said  taxes,  are  hereby  authorized  and  required 
to  pay  the  amount  thereof,  with  interest  from  the  time  of  its  rendition, 
and  cause4he  amount  thereof  to  be  levied  upon  the  taxable  property 
of  said  county  and  paid  to  the  plaintiff  therein;  and,  in  assessing  and 
levying  such  tax,  they  shall  adjust  and  apportion  the  same  upon  the 
different  towns  and  cities  therein  as  in  their  judgment  shall  be 
equitable,  taking  into  consideration  the  amount  of  State,  county  and 
local  tax  included  in  such  original  assessment.”  (And  see,  L.  1886, 
Ch.  306,  below.) 

To  maintain  an  action  against  the  officers  of  a county  to  enjoin  a 
tax  it  must  be  brought  within  one  of  the  recognized  heads  of  equity 
jurisdiction:  1.  To  avoid  a multiplicity  of  actions.  2.  To  prevent  irre- 
parable injury  to  the  freehold.  3.  Where  the  claim  of  the  adverse 
party  to  land  bought  at  a tax  sale,  or  the  proceedings  sought  to  be 
set  aside,  are  valid  on  the  face  and  extrinsic  facts  are  necessary  to 
establish  the  contrary  (Hanlon  v.  Supervisors  of  Westchester,  57  Barb., 
383  [1870]).  . 

Where  the  defect  appears  on  the  face  of  the  proceedings,  viz. : [sale 
under  a tax]  through  which  title  is  claimed,  and  such  proceedings  must 
necessarily  be  proved  by  the  purchaser  in  any  suit  to  assert  his  right, 
there  is  no  legal  cloud  on  the  owner's  title  (Overing  v.  Foote,  43  N.  Y., 
290  [1871]). 

A sheriff’s  certificate  of  sale  for  non-payment  of  taxes  is  not  such 
prima  facie  evidence  that  the  proper  preliminary  proceedings  were 
had,  as  to  t cast  a cloud  on  the  owner’s  title  if  the  assessment  was 
illegal.  Such  certificate  can  be  presumptive  evidence  only  of  the 
description  of  the  premises,  the  price  paid,  the  whole  consideration 
paid,  and  the  date  when  the  sale  becomes  absolute  and  the  purchaser 
entitled  to  a conveyance  (lb.). 

The  rule  denying  the  right  to  interfere  by  injunction  to  restrain  the 
collection  of  a tax,  is  one  of  public  policy,  and  it  is  equally  applicable 
to  the  case  of  an  assessment  (Western  R.  R.  Co.  v.  Nolan,  48  N.  Y., 
513  [1872]). 

“The  rule  requiring  that  in  actions  of  interpleader  the  plaintiff 
should  be  in  doubt  as  to  which  of  the  claimants  is  in  the  right,  must 
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be  construed  in  a reasonable  manner.  It  of  course  excludes  all  cases 
where  the  rights  of  the  parties  are  clearly  settled.  On  the  other 
hand,  so  long  as  a principle  is  still  under  discussion,  and  the  appel- 
late branch  of  the  Supreme  Court  has  reached  conflicting  opinions,  it 
would  seem  fair  to  hold  that  there  was  sufficient  doubt  and  hazard  to 
justify  the  protection  which  is  afforded  by  the  beneficent  action  of 
interpleader”  (Dorn  v.  Fox,  65  N.  Y.,  264  [1874],  reversing  6 Lans., 
162  [1871]). 

The  owner  of  a farm  lying  partly  in  each  of  two  towns,  was  assessed 
in  both  for  the  whole  value  and  for  the  same  year,  and  brought  an 
action  in  the  nature  of  interpleader  against  the  tax  collectors  of  both, 
who  each  held  a warrant  for  collection,  to  determine  in  which  town 
the  farm  was  properly  taxed,  and  offered  to  pay  the  money  due  into 
court.  Held,  that  such  an  action  could  be  maintained,  and  that  a judg- 
ment in  favor  of  the  collector  entitled  to  receive  the  same,  and 
declaring  the  assessment  under  which  the  other  acted  to  be  null  and 
void  would  be  proper  (lb.). 

In  this  last  case  a distinction  is  taken  following  a portion  of  the 
opinion  of  Walworth,  Chan.,  in  Mohawk  and  Hudson  R.  R.  Co.  v.  Clute 
(above),  between  a strict  bill  of  interpleader  and  a bill  in  the  nature  of 
interpleader,  in  that  in  the  latter  the  same  strictness  in  the  requisites 
to  maintain  the  action  is  not  insisted  upon.  Other  elements  of  an  ! 
equitable  nature  than  in  strict  interpleader  may  enter  into  the  case, 
and  the  jurisdiction  of  the  court  may  be  derived  from  these.  The 
plaintiff  may  show  that  by  reason  of  conflicting  claims  his  property 
is  in  danger  of  being  sacrificed.  He  may  rely  upon  his  equitable 
right  to  relief  from  an  illegal  assessment  (lb.). 

To  justify  a suit  to  remove  a cloud  on  plaintiff’s  title,  it  must  appear 
that  there  is  a determination  on  the  part  of  the  defendant  to  create  a 
cloud,  it  is  not  enough  that  the  danger  is  speculative  merely  (Sanders 
v.  Village  of  Yonkers,  63  N.  Y.,  489  [1875]  ; see,  also,  Clark  v.  Davenport, 
95  N.  Y.,  477  [1884]). 

Where  the  Comptroller  had  not  executed  his  deed  pursuant  to  a 
certificate  of  sale,  and  it  did  not  appear  that  demand  had  been  made 
upon  him  to  cancel  the  sale, — held , that  the  contemplated  injury  was 
not  sufficient  ground  to  justify  the  interposition  of  equity  (lb.). 

Where,  after  a sale  for  taxes,  it  did  not  appear  that  a certificate 
had  issued,  nor  that  the  time  for  redemption  had  passed,  nor  that  the 
notice  had  been  given,  nor  that  action  upon  the  sale  was  threatened, 
held,  that  the  action  would  not  lie  (lb.). 
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Where  the  defect  in  the  assessment  was  an  illegal  entry  after  the 
completion  of  the  roll,  it  was  held  that  equity  would  set  aside  the 
certificate  of  sale  hy  the  sheriff,  since  the  invalidity  of  the  pro- 
ceedings must  be  proved  aliunde  (Overing  v.  Foote,  65  N.  Y.,  263 
[1875]). 

Except  under  very  special  circumstances  the  power  of  taxation 
ought  not  to  be  interfered  with  by  injunction  (Stevens  v.  New  York 
and  Oswego  R R Co.,  13  Blatchf.,  104  [1875]). 

The  fact  that  an  assessment  is  divided  into  installments  does  not 
bring  it  within  the  equity  powers  of  the  court  to  restrain  its  enforce- 
ment, since  a decision  as  to  one  would  be  effective  upon  all  (Guest  v. 
City  of  Brooklyn,  69  N.  Y.,  506  [1877];  affirming  8 Hun,  97  [1876]). 

The  freehold  is  not  injured,  though  it  be  illegally  assessed  and 
taxed  (lb.). 

To  make  the  lien  a cloud  on  title,  it  must  appear  that  it  is  not  void 
on  its  face,  and  that  its  defect  would  not  appear  by  the  proof  neces- 
sary to  enforce  it  (lb.). 

To  sustain  a suit  in  equity  to  restrain  the  collection  of  a tax,  plain- 
tiff must  show  that  the  action  will  prevent  multiplicity  of  suits, 
irreparable  injury  to  the  freehold,  or  that  extrinsic  evidence  is  required 
to  establish  the  invalidity  of  the  lien  of  the  assessment  (Pacific  Mail 
S.  S.  Co.  v.  Mayor,  57  How.  Pr.,  511  [1879]). 

An  action  to  set  aside  taxes  alleged  to  be  illegal  and  a cloud  upon 
plaintiff’s  title,  can  not  be  maintained  where  the  sole  ground  of 
illegality  claimed  is  that  the  law,  by  virtue  of  which  the  tax  was 
imposed,  is  unconstitutional,  since  if  such  be  the  case,  the  invalidity 
of  the  alleged  lien  is  apparent  upon  its  face  (Townsend  v.  Mayor,  etc., 
of  N.  Y.,  77  N.  Y.,  542  [1879] ; affirming  16  Hun,  362  [1878],  where  how- 
ever the  act  complained  of  was  expressly  held  to  be  constitutional). 

An  action  to  set  aside  an  assessment  as  a cloud  on  title,  on  the 
ground  that  the  act  under  which  it  is  laid  is  unconstitutional,  can  not 
be  maintained,  because  if  so  the  act  is  void  on  its  face  (Wells  v.  City 
of  Buffalo,  80  N.  Y.,  253  [1880] ; affirming  14  Hun,  438  [1878]). 

Equity  will  entertain  a suit  to  set  aside  a tax  sale  void  because  of  a 
statutory  exemption,  the  tax  not  being  void  on  its  face  (Washington 
Heights  Methodist  Episcopal  Church  v.  Mayor,  etc.,  of  N.  Y.,  20  Hun, 
297  [1880]). 


Where  the  assessment  was  made  to  a person  other  than  the  owner, — 
held,  that  this  fact  invalidated  it,  and  that  L.  1880,  Ch.  339,  did  not  cure 
the  defect  (Woolsey  v.  Long  Island  City,  13  Week.  Dig.,  182  [1881]). 
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Held, , also,  that  the  owner  could  have  relief  in  equity  since  the  inva- 
lidity would  not  necessarily  appear  in  proceedings  to  recover  posses- 
sion of  the  lands  (lb.). 

While  the  collection  of  a tax  assessed  upon  the  shares  of  a bank  under 
Jj.  1880,  Ch.  596,  will  not  be  enjoined  at  the  suit  of  a single  share- 
holder, upon  the  allegation  that  the  tax  was  illegally  assessed,  the 
bank  itself,  which  is  required  to  retain  dividends  to  pay  taxes,  may  sue 
to  prevent  multiplicity  of  suits  (Albany  City  Nat.  Bank  v.  Maher,  6 
Fed.  Rep’r,  417  [1881]). 

In  the  case  of  New  York,  Ontario  & Western  B.  R.  Co.  v. 
Davenport  (65  How.  Pr.,  484)  Westbrook,  J.,  held  that  when  prop- 
erty has  been  sold  for  the  non-payment  of  an  assessment,  and  a 
certificate  given,  which,  if  followed  by  deed,  will  confer  a prvma  facie 
title,  the  owner  can  sue  in  equity  to  set  aside  the  sale,  and  enjoin  the 
deed,  since  there  is  a cloud  on  his  title  which  evidence  alone  can 
remove;  that  the  Comptroller’s  deed  is  conclusive  evidence  of  the  regu- 
larity of  the  sale,  and  presumptive  evidence  that  the  prior  proceed- 
ings were  regular;  that  the  power  of  the  Comptroller  to  cancel  the 
sale  does  not  prevent  a court  of  equity  from  interfering,  especially 
when  it  appears  that  he  intends  to  execute  the  deed  thereupon;  that 
as  the  defendants  did  not  on  the  argument  discuss  the  validity  of  the 
assessment,  its  invalidity  was  assumed. 

Where  a demurrer  was  served  to  a complaint  which  asked  for  an 
injunction  against  a conveyance  by  the  Comptroller,  and  alleged  that 
he  intended  to  execute  it, — held , that  the  demurrer  admitted  this  aver- 
ment to  be  true,  and  this  showed  there  was  imminent  danger  of  a cloud 
on  plaintiff’s  title  (New  York,  Ontario  & Western  R.  R.  Co.  v.  Daven- 
port, 65  How.  Pr.,  484  [1883]). 

Since  under  the  charter  of  the  city  of  Buffalo  (L.  1870,  Ch.  519 
Title  7,  § 36),  the  validity  of  an  assessment  is  to  be  presumed,  as  soon 
as  it  is  laid,  if  illegal,  an  action  lies  to  have  it  declared  void  as  a cloud 
on  title  (Rumsey  v.  City  of  Buffalo,  97  N.  Y.,  114  [1884]). 

Where  the  statute  (L.  1870,  Ch.  519,  Title  7,  § 1)  provided  that 
assessments  should  be  a lien  for  five  years,  and  (§  23)  that  notice  to 
redeem  might  be  given  before  the  expiration  of  three  years  from  the 
sale  — held , that  an  assessment  under  the  statute  being  presumptive 
evidence  of  title  as  service  of  the  notice  was  to  be  proved  by  extrinsic 
evidence,  and  only  when  the  purchaser  applied  for  a declaration  of 
sale,  until  the  time  expired  a right  existed  in  the  purchaser,  which 
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might  ripen  into  a presumptive  title  and  relief  could  be  sought  in 
equity  (lb.). 

Since  the  conveyance  on  a sale  under  L.  1880,  Ch.  68  (§  8),  would 
be  presumptive  evidence  sufficient  to  support  the  title  of  the  grantee 
without  proving  a regular  assessment,  such  conveyance  would  be  a 
cloud  on  title,  and  a suit  in  equity  to  enjoin  it  on  the  ground  of  an 
illegal  assessment,  lies  (Temple  Grove  Seminary  v.  Cramer,  98  N.  Y., 
121  [1885];  affirming,  26  Hun,  309  [1887]). 

Where  an  assessment  and  sale  were  illegal  and  void,  but  the  statute 
(L.  1867,  Ch.  858,  § 10)  made  the  county  treasurer’s  deed  prima  facie 
evidence  of  the  regularity  of  the  prior  proceedings  — held,  that  it 
constituted  a cloud  on  the  title  (Stewart  v.  Crysler,  100  N.  Y.,  378 
[1885];  reversing  in  effect,  21  Hun,  285  [1880]). 

The  fact  that  the  time  for  redemption  had  not  expired,  and  that 
notice  to  redeem  and  the  record  of  non-redemption  thereupon  were 
essential  to  make  out  a valid  title  under  the  sale  — held,  that  a suit  in 
equity  will  lie  to  remove  such  cloud  (lb.). 

No  injunction  should  issue  to  restrain  the  collection  of  taxes  except 
under  circumstances  of  great  necessity  to  prevent  irreparable  damage 
(Rome,  Watertown,  etc.,  R.  R.  Co.  v.  Smith,  39  Hun,  332  [1886]; 
affirmed  in  101  N.  Y.,  684  [1886]). 

Under  a provision  (L.  1882,  Ch.  383,  p.  538,  § 18)  that  “no  taxor  taxes 
heretofore  laid,  levied,  or  confirmed,  or  attempted  or  intended  so  to 
be  ” * * * “ shall  be  vacated  or  set  aside,  nor  shall  any  action  or 
proceeding  in  law  or  in  equity  be  had  or  heard  to  remove  the  same  as 
a cloud  upon  title,  or  to  review  or  correct  the  same,  or  to  restrain  the 
collection  thereof,  by  reason  of  the  neglect  or  omission  of  any  officer,” 
etc.,  * * * “ or  by  reason  of  any  irregularity,  neglect  or  technicality 

whatever,” — held,  that  the  court  could  not  vacate  or  restrain  the  col- 
lection of  a tax,  though  it  was  proved  that  the  assessors  fraudulently 
omitted  other  property  subject  to  taxation,  and  that  two  of  the  asses- 
sors deceived  and  ignored  the  third  to  such  an  extent  that  the  assess- 
ment could  not  be  said  to  be  the  act  of  three  assessors  (Francklyn  v. 
Long  Island  City,  32  Hun,  451,  [1884] ; affirmed  in  102  N.  Y.,  692 
[1886]). 

Held,  also,  that  the  statute  applied  to  an  action  brought  before  its 
enactment  (lb.). 

Every  assessment-roll  is  presumed  to  be  legal  and  valid  until  the 
contrary  appears  (Tifft  v.  City  of  Buffalo,  8 N.  Y.  State  Rep’r,  325 
[1887]). 
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The  presumption  being  in  favor  of  the  regular  and  valid  execution 
of  the  laws  concerning  taxation,  the  court  will  not,  on  the  decision  of 
a motion  for  an  injunction  against  the  collection  of  a tax,  review  the 
action  of  the  assessors  (Gilman  v.  Gillman,  8 N.  Y.  State  Rep’r,  836 
[1887]). 

If  persons  assume  to  act  as  assessors  without  proper  authority,  or 
perform  their  duties  in  such  a manner  as  to  render  their  acts  void, 
the  party  may  proceed  by  quo  warranto  or  by  action  against  the  official 
to  recover  damages  against  him  personally.  A resort  to  equity  is  not 
proper  (Delaware  and  Hudson  Canal  Co.  v.  Atkins,  48  Hun.  456  [1888]). 

Injunctions  under  State  statutes  taxing  railroad  property.  (See 
13  Alb.  L.  J.,  331.) 


4. 

Proceedings  by  Writ  of  Mandamus. 

A mandamus  lies  to  the  board  of  supervisors  to  allow  a claim  which 
is  legally  a county  charge,  without,  however,  controlling  their  judgment 
and  discretion  as  to  the  amount  proper  to  be  allowed  (Bright  v.  Super- 
visors of  Chenango,  18  Johns.,  242  [1820]  ; Hull  v.  Supervisors  of 
Oneida,  19  Johns.,  259  [1821]);  People  ex  rel.  Phoenix  v.  Supervisors 
of  N.  Y.,  1 Hill,  362  [1841]). 

Mandamus  does  not  lie  where  the  party  has  a remedy  by  action 
(Matter  of  Boyce,  2 Cow.,  444  [1824]). 

Mandamus  lies  where  no  other  remedy  at  law  exists.  That  redress 
may  be  had  in  equity,  or  that  the  party  offending  may  be  punished 
criminally  is  not  a conclusive  objection  to  the  writ  (People  ex  rel. 
Moulton  v.  Mayor,  etc.,  of  N.  Y.,  10  Wend.,  395  [1833]). 

WThere  a statute  authorized  a city  to  sell  lands  for  taxes,  and  to 
execute  a lease  unless  they  were  redeemed  within  a specified  time, — 
held  that  the  required  notice  to  redeem  not  having  been  given, 
mandamus  to  execute  such  lease  would  not  issue  in  favor  of  the 
purchaser  (lb.). 

Where  the  charter  of  a city  gave  the  common  council  the  exclusive 
control  and  direction  as  to  the  assessment  and  collection  of  the  city 
taxes,  and  the  illegality  appeared  on  the  face  of  the  warrant  for  the 
collection  of  the  city  taxes, — held,  that  a mandamus  could  have  been 
issued  to  compel  that  body  to  correct  their  assessment  and  taxation 
of  the  property  of  a bank,  if  it  was  illegal  (Bank  of  Utica  v.  City  of 
Utica,  4 Paige,  399  [1834].) 
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And  where  the  alternative  writ  demanded  too  much,  as  in  calling 
upon  the  supervisors  to  raise  a particular  sum  to  repair  a bridge 
instead  of  requiring  them  to  cause  the  bridge  to  be  repaired  as  a 
county  charge, — held  that  the  mandamus  should  be  dismissed 
(People  ex  rel.  Com’rs  v.  Supervisors  of  Dutchess,  1 Hill,  50 
[1841]). 

The  relator  can  obtain  only  the  relief  demanded  in  the  alternative 
writ  (People  ex  rel.  Olmsted  v.  Supervisors  of  Westchester,  12  Barb., 
446  [1852] ; see,  also,  the  next  case  cited). 

The  issue  of  the  writ  of  mandamus  to  correct  an  assessment,  is  in 
the  discretion  of  the  court  (People  ex  rel.  Lorillard  v.  Supervisors  of 
Westchester,  15  Barb.,  607  [1853]). 

Requisites  to  sustain  the  writ  of  mandamus  stated  (lb.). 

An  alternative  mandamus  must  state  the  facts  particularly  (lb.). 

A general  assertion  that  injustice  has  been  done  the  relators  in 
assessing  their  property,  or  that  they  have  been  unjustly  assessed, 
and  that  the  board  of  supervisors  have  refused  to  correct  the  errone- 
ous assessments  is  not  sufficient  (lb.). 

Mandamus  will  not  be  granted  to  supervisors  to  cause  an  assess- 
ment to  be  corrected,  after  the  roll  has  been  delivered  with  the 
warrant  to  the  collector,  since  it  has  then  passed  from  their  jurisdic- 
tion (lb.). 

The  supervisors  of  a county  can  be  compelled  by  mandamus  to 
issue  warrants  for  a tax  imposed  by  the  Legislature  (People  ex  rel. 
Scott  v.  Supervisors  of  Chenango,  8 N.  Y.,  317  [1853]). 

As  a general  rule  the  writ  of  mandamus  will  not  lie  where  the  party 
aggrieved  has  an  ample  remedy  by  an  action  at  law  (People  ex  reh 
Mygatt  v.  Supervisors  of  Chenango,  11  N.  Y.,  563  [1854]). 

A mandamus  will  only  lie  to  give  effect  to  a clear  legal  right  (lb.). 

For  the  assessment  of  a tax  on  the  personal  estate  of  a non-resident 
which  has  been  collected  by  the  seizure  and  sale  of  his  property,  the 
assessors  of  the  town  are  liable  in  an  action  for  the  amount  of  the 
tax  and  expenses  of  the  collection.  In  such  case,  however,  the  super- 
visors of  the  county  can  not  be  compelled  by  mandamus  to  allow  to 
the  person  thus  wrongfully  assessed,  the  amount  of  the  tax  collected 
from  him,  and  to  direct  it  to  be  levied  upon  the  town  or  county, 
though  it  was  collected  under  their  warrant  to  the  collector  (lb.). 

Mandamus  will  not  issue  to  supervisors  to  correct  the  roll  after  the 
warrants  have  issued  to  the  collector  (Colonial  Life  Assur.  Co.  u 
43 
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Supervisors  of  N.  Y.,  24  Barb.,  166  [1856]  ; 4 Abb.  Pr.,  84  [1856] ; 13 
How.  Pr.  305  [1856]). 

Mandamus  will  not  lie  to  strike  tbe  name  of  a corporation  from  tbe 
roll  where  no  affidavit  that  it  is  in  the  receipt  of  no  income  or  profits 
has  been  duly  presented  (lb.). 

A non-resident  may  have  mandamus  against  assessors  to  have  his 
name  stricken  from  the  roll  if  he  is  illegally  assessed  (People  ex  rel. 
Lincoln  v.  Barton,  44  Barb.,  148  [1865]). 

Mandamus  may  issue  on  the  relation  of  a taxpayer  to  compel  the 
county  treasurer  to  issue  his  warrant  to  collect  a tax  on  debts  due  to 
non-residents  (People  ex  rel.  Stephens  v.  Halsey,  37  N.  Y.,  344  [1867] ; 
affirming  53  Barb.,  547  [1867]). 

The  court  may,  by  mandamus,  compel  assessors  to  proceed  and 
examine  the  evidence,  and  determine  the  fact  whether  the  consent  in 
writing  of  a majority  of  the  taxpayers  owning  more  than  half  the  tax- 
able property  has  been  obtained,  and,  if  from  their  determination,  it 
appears  that  the  requisite  consent  has  been  given,  to  make  affidavit 
in  accordance  therewith,  but,  the  assessors  having  determined  to  the 
contrary,  and  refused  to  make  the  affidavit,  — held , that  the  court 
would  not,  however  clearly  it  was  made  to  appear  that  such  consent 
had  been  obtained,  grant  a mandamus  to  them  to  determine  the  mat- 
ter against  their  own  conclusions,  and  make  affidavit  to  that  deter- 
mination (Howland  v.  Eldredge,  43  N.  Y.,  457  [1871]). 

Mandamus  will  lie  against  a board  of  supervisors  refusing  to  repay 
an  assessment  upon  United  States  bonds  under  L.  1867,  Ch.  938,  com- 
manding them  to  exercise  their  discretion  in  deciding  the  fact,  and  if 
the  claimant  has  paid  such  tax,  to  allow  the  claim  and  levy  the 
amount  thereof.  The  only  questions  to  be  considered  are  whether  the 
claimant  was  paid  such  tax,  and,  if  so,  the  amount  (People  ex 
rel.  Otsego  County  Bank  v.  Supervisors  of  Otsego,  51  N.  Y.,  401 
[1873]). 

The  answer  to  a mandamus  to  compel  assessors  to  swear  to  a roll  in 
the  statutory  form,  which  answer  sets  forth  that  they  did  not  comply 
with  the  statute  in  making  the  assessment, — held,  conclusive,  and  that 
a peremptory  mandamus  should  not  issue  (People  ex  rel.  Supervisors 
of  Westchester  v.  Fowler,  55  N.  Y.,  252  [1873]). 

A collector  who  had  collected  a tax  imposed  by  statute,  which 
directed  its  payment  to  a railroad  company,  cannot  question  the  valid- 
ity of  the  proceedings  preliminary  to  the  collection  nor  refuse  the 
right  of  the  company  to  receive  the  money,  upon  mandamus  to  com- 
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mand  him  to  pay  it  over  (People  ex  rel.  Martin  v.  Brown,  55  N.  Y., 
180  [1873]). 

Upon  the  hearing,  the  answering  affidavits,  which  are  neither  trav- 
ersed nor  confessed  and  avoided,  must  be  taken  as  true  (lb.). 

Where  an  act  of  the  Legislature  directs  an  officer  of  a municipal 
corporation  to  sign  a warrant  for  the  payment  of  public  moneys 
already  raised  by  taxation,  a proceeding  by  mandamus  is  the  proper 
.one  to  compel  him  to  sign  it  (People  ex  rel.  New  York  and  Harlem 
R B.  Co.  v.  Havemeyer,  3 Hun,  97,  note  [1874]). 

Though  an  action  might  be  brought  to  enforce  j)ayment  by  the 
corporation,  that  fact  does  not  preclude  proceeding  by  mandamus 

(ib.). 

A mandamus  will  lie  against  the  board  of  supervisors  to  compel 
compliance  with  the  order  of  a County  Court,  under  L.  1871,  Ch.  695, 
directing  the  amount  of  an  erroneous  assessment  to  be  refunded 
(People  ex  rel.  Pells  v.  Supervisors  of  Ulster,  65  N.  Y.,  300  [1875], 
reversing  63  Barb.,  83  [1872  J,  on  the  point  that  that  court  had  held  the 
statute  to  act  prospectively  only;  limited  on  this  point  in  Hermance 
v.  Supervisors  of  Ulster,  71  N.  Y.,  481  [1877],  affirming  10  Hun,  545 
[1877],  as  to  the  correction  of  clerical  errors). 

The  mandamus  against  the  supervisors  of  a county  authorized  by 
L.  1873,  Ch.  119,  is  properly  brought,  notwithstanding  the  fact  that 
the  assessors  of  one  of  the  towns  had  no  jurisdiction  to  make  the 
assessment,  and  that  the  relator  has  a cause  of  action  against  them 
(People  ex  rel.  Witherbee  v.  Supervisors,  70  N.  Y.,  238  [1877]). 

Where  the  legal  right  is  disputed  an  alternative  writ,  and  not  a 
peremptory  one,  should  issue  (People  ex  rel.  Mott  v.  Supervisors  of 
Greene,  64  N.  Y.,  600  [1876],  modifying  5 Hun,  650  [1875]). 

Death  of  one  of  several  co-partners  petitioners  in  mandamus  after 
return  to  an  alternative  writ  does  not  abate  the  writ  (People  ex  rel. 
Witherbee  v.  Supervisors,  70  N.  Y.,  228  [1877]). 

Upon  appeal  to  the  Court  of  Appeals  upon  the  return  to  a man- 
damus to  supervisors  to  review  an  assessment,  the  respondents  have 
the  right  to  urge  any  consideration  which  they  might  have  offered  to 
the  General  Term  (Ib.). 

Upon  mandamus  to  a board  of  supervisors  to  carry  out  the  deter- 
mination of  the  State  assessors,  the  objection  that  supervisors  of 
several  towns  united  in  procuring  the  writ  is  not  available  after  the 
board  of  supervisors  has  submitted  to  answer.  It  seems  that  if 
including  the  grievances  of  different  towns  in  one  writ  was  erroneous 
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the  objection  should  have  been  taken  by  motion  to  quash  (People 
ex  rel.  Robison  v.  Supervisors  of  Ontario,  85  N.  Y.,  323  [1881],  revers- 
ing 17  Hun,  501  [1879]). 

It  is  no  bar  to  mandamus  that  an  action  could  have  been  maintained 
against  assessors  to  recover  back  taxes  illegally  exacted  (People 
ex  rel.  Witherbee  v.  Supervisors  of  Essex,  85  N.  Y.,  612  [1881]). 

Mandamus  is  the  proper  remedy  to  compel  a tax  receiver  to  accept 
payment  of  and  discharge  a tax  (Clementi  in  re  v.  Jackson,  92  N.  Y.,  * 
591  [1883];  People  ex  rel.  Townshend  v.  Cady,  18  Jvmes  & S.,  399 
[1884] ; affirmed  in  99  N.  Y.,  620  [1885]). 

Mandamus  will  He  to  compel  the  proper  officer  to  receive  a tax  to 
discharge  the  lien  upon  property  occasioned  by  its  non-payment, 
though  more  than  ten  years  have  elapsed  since  the  tax  was  imposed 
(ib.) 

The  tax  being  admitted  to  have  once  exisj^d,  it  will  be  presumed, 
in  the  absence  of  proof  to  the  contrary,  that  it  continues  unpaid 
(ib.). 

The  Comptroller  can  not  be  required  by  mandamus  to  vacate  a tax 
sale  at  the  instance  of  a mortgagee,  whose  application  for  such  action 
he  has  denied  (People  ex  rel.  Equitable  Life  Assurance  Soc.  v.  Chapin, 
103  N.  Y.,  635  [1886]). 

Mandamus  lies  under  L.  1885,  Ch.  405,  p.  696,  to  compel  the  registrar 
of  arrears  of  the  city  of  Brooklyn  to  cancel  all  sales  for  taxes  made 
eight  years  before  the  passage  of  that  statute,  on  which  leases  shall 
not  have  been  delivered  or  demanded  within  six  months  after  its 
nassage  (People  ex  rel.  Andrews  u Jackson,  1 N.  Y.  State  Rep’r,  491 
[1886]). 

The  discretion  of  the  Supreme  Court  to  grant  or  refuse  mandamus 
,s  not  absolute,  but  is  subject  to  review  by  the  Court  of  Appeals 
(People  ex  rel.  Millard  v.  Chapin,  104  N.  Y.,  96;  reversing  40  Hun, 
386  [1887]). 

The  writ  should  not  issue  after  the  period  fixed  as  a bar  for  actions 
aas  expired  (Ib.). 

Mandamus  is  the  proper  remedy  to  put  the  State  Comptroller  in 
motion  when  he  refuses  to  entertain  or  act  upon  an  application  for 
the  cancellation  of  a tax  sale  and  refunding  the  purchase-money  under 
L.  1855,  Ch.  427  (People  ex  rel.  Ostrander  v.  Chapin,  105  N.  Y.,  309 
[1887]). 
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5. 

Proceedings  by  Writ  of  Prohibition. 

A writ  of  prohibition  does  not  lie  to  a ministerial  officer,  such  as  a 
collector  of  taxes,  to  stay  the  execution  of  process  in  his  hands 
(People  ex  rel.  Onderdonk  v.  Supervisors  of  Queens,  1 Hill,  195  [1841]  ; 
explaining  and  in  effect  overruling  People  ex  rel.  Averill  v.  Works,  7 
Wend.,  486  [1832]),  where  a writ  of  prohibition  was  issued  to  a col- 
lector to  prevent  the  collection  of  an  illegal  tax. 

Where  a writ  of  prohibition  was  issued  to  a board  of  supervisors 
against  levying  any  tax  upon  the  relator,  a national  bank,  assessed 
upon  its  capital, — held  that  the  writ  should  be  quashed;  1,  because  it 
is  doubtful  whether  the  board  of  supervisors  have  the  right  to  alter 
the  assessment-roll;  2,  because  the  writ  of  prohibition  is  granted  only 
on  showing  satisfactory  grounds,  and  that  no  serious  public  incon- 
venience can  arise  from  the  delay,  and  it  should  not  issue  where  other 
adequate  remedies  exist  (People  ex  rel.  First  Nat.  Bank  of  Kingston  v. 
Supervisors  of  "Ulster,  31  How.  Pr.,  237  [1864]). 

The  remote  probability  of  the  insolvency  of  the  assessors, — held , 
in  the  absence  of  proof  of  the  fact,  not  to  be  considered  (lb.). 


6. 

Proceedings  for  the  Recovery  and  Refunding  of  Taxes  and  of  Damages. 
(a.)  Actions  Against  Towns. 

L.  1849,  Ch.  194,  § 1,  p.  293;  as  amended  by  L.  1870,  Ch.  361,  § 1; 
L.  1873,  Ch.  119,  p.  202,  § 1: 

“ § 4.  The  said  boards  of  supervisors  shall  have  power  and  they  are 
hereby  authorized 

“§  16.  To  ascertain,  fix  and  determine  the  amount  to  which 
any  person,  persons  or  corporation  is  equitably  entitled  to  receive 
back  from  any  town  or  towns  for  taxes  while  the  boundary  line 
between  such  towns  was  in  dispute,  and  to  levy  and  assess  such 
amount  upon  such  town  or  towns,  and  cause  the  same  to  be  collected 
in  the  same  manner  that  other  taxes  are  levied,  assessed  and  collected.” 

The  assessment  and  collection  of  taxes  by  the  officers  of  a town  are 
not  corporate  acts.  The  assessors  and  collectors,  when  performing 
their  duties  as  such,  are  not  to  be  regarded  as  its  agents  so  as  to 
make  the  town  responsible  for  any  mistakes  or  misfeasance  by  them 
in  the  performance  of  their  duties  (Lorillard  u Town  of  Monroe,  11 
N.  Y.,  392  [1854]). 

Where  land  was  erroneously  assessed  by  the  assessors  of  a town, 
which  was  not  situated  within  it,  but  in  an  adjoining  county,  and  pay- 
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ment  of  the  tax  was  enforced  by  the  town  collector, — held,  that  the 
town  was  not  liable  in  an  action  by  the  owner  of  the  land  to  recover 
the  amount  of  the  tax  (lb.). 

Where  a tax  erroneously  assessed  upon  exempt  property  had  been 
paid  to  the  town  collector  and  turned  over  to  the  county  treasurer, 
who  applied  it  in  the  same  manner  as  other  taxes  of  the  town  — held , 
that  the  town  having  no  treasurer,  no  action  could  be  maintained 
against  it  to  recover  back  the  money,  the  officers  to  whom  it  was  paid 
not  being  representatives  of  the  town  for  any  purposes  but  those  pre- 
scribed by  statute,  and  the  money  having  been  expended  (City  of 
Rochester  v.  Town  of  Rush,  80  N.  Y.,  302  [1880] ; reversing,  15 
Hun,  239  [1878]). 

It  seems , however,  that  under  L.  1869,  Ch.  855,  p.  2056,  as  amended 
by  L.  1871,  Ch.  695,  p.  1525,  § 5,  the  board  of  supervisors  of  the  county 
could  be  required  to  refund  the  amount  upon  the  order  of  the 
county  judge  (lb.). 

Concerning  the  recovery  back  of  moneys  paid  for  taxes  illegally 
assessed,  see  cases  cited  in  17  Alb.  L.  J.,  120. 

ip.)  Actions  Against  Cities. 

Where  a bank  paid  a tax  on  its  capital  invested  in  United  States  . 
bonds,  upon  a resolution  of  the  common  council  by  which  it  was 
agreed  that  if  the  bank  should  pay  without  a warrant  being  issued, 
such  payment  should  not  be  considered  as  voluntary  but  as  made 
under  protest  — held , that  the  resolution  being  unauthorized  did  not  % 
bind  the  city,  and  that  the  payment  was  to  be  regarded  as  voluntary 
and  the  money  could  not  be  recovered  back  (Commercial  Bank  of 
Rochester  v.  City  of  Rochester,  42  Barb.,  488  [1864]). 

A municipal  corporation  is  not  liable  for  money  paid  as  a tax 
illegally  assessed  (Swift  v.  City  of  Poughkeepsie,  37  N.  Y.,  511 
[1868]). 

See  Manley  u Mayor,  24  W.  D.,  95  (1886). 

(c.)  Actions  against  Counties. 

A suit  against  a county  must  be  brought  against  the  board  of  super- 
visors, not  the  individual  members  thereof  (Magee  v.  Cutler,  43  Barb., 
239  [1864]). 

See  dictum  in  People  ex  rel.  Raplee  v.  Reddy  (43  Barb.,  544  [1865]), 
that  an  action  wrould  lie  against  a county  to  recover  back  the  amount 
of  a tax  paid  upon  an  erroneous  assessment. 
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No  action  will  lie  to  recover  of  the  county,  or  of  a municipal  cor- 
poration, money  collected  or  received  upon  or  for  a tax  based  upon  an 
erroneous  assessment  (Genesee  Nat.  Bank  v.  Supervisors  of  Livingston, 
53  Barb.,  223  [1869]). 

Where  a bank  is  located  in  the  town  where  it  is  assessed,  the 
assessors  have  jurisdiction  of  it,  and  of  the  description,  amount  and 
value  of  its  property,  and  an  assessment  upon  the  whole  capital, 
without  deducting  the  value  of  United  States  bonds  held  by  the  bank 
is  within  such  jurisdiction,  and,  if  an  error,  can  be  reviewed  upon 
certiorari  but  can  not  be  reviewed  in  an  action  to  recover  from  the 
county  the  amount  of  the  tax  paid  under  protest  (lb.). 

If  the  assessors  have  acquired  no  jurisdiction  of  the  person,  an 
action  lies  against  them,  but  when  they  have  such  jurisdiction,  no  suit 
can  be  maintained  against  any  person  for  the  imposition  or  collection 
of  a tax  erroneously  imposed  (lb.). 

The  action  of  the  board  of  supervisors  in  issuing  a warrant  for  the 
collection  of  taxes,  is  the  corporate  act  of  the  county  (Newman  v. 
Supervisors  of  Livingston,  45  N.  Y.,  676  [1871]). 

Plaintiff  had  placed  the  amount  of  a tax  assessed  against  him,  in  a 
package  upon  his  counter  before  the  collector,  but  forbade  his  taking 
it,  claiming  that  the  warrant  was  defective,  and  notified  him  that  he 
would  be  held  responsible  therefor.  The  collector  took  the  package. 
Held , that  these  facts  did  not  constitute  a voluntary  payment,  nor 
estop  the  plaintiff  from  disputing  the  legality  of  the  warrant  (Bellinger 
v.  Gray,  51  N.  Y.,  610  [1873]). 

The  amount  of  an  assessment  made  for  a specific  object,  under  a 
statute  which  provides  for  payment  of  the  tax  to  special  commission- 
ers, can  not  be  recovered  back  from  the  county,  though  the  tax  passed 
through  the  hands  of  the  county  treasurer  (Dewey  v.  Supervisors  of 
Niagara,  62  N.  Y.,  284,  [1875];  reversing  2 Hun,  392  [1874]). 

To  entitle  one  whose  goods  are  unlawfully  seized  and  sold  for  the 
payment  of  a tax  to  recover  against  the  municipality,  it  must  be  shown 
that  the  acts  of  the  officer  were  authorized  by  the  corporation,  or  rati- 
fied by  it  (Everson  v.  City  of  Syracuse,  100  N.  Y.,  577  [1885] ; revers- 
ing 29  Hun,  485*  [1883],  which,  however,  did  not  touch  this  point). 

Receipt  of  the  proceeds  of  sale  in  the  absence  of  notice,  a resolu- 
tion of  the  common  council  to  save  the  officer  harmless  conditioned 
upon  his  acts  being  lawful,  and  a refusal  by  the  mayor  of  a demand  to 
pay  the  owner,  not  merely  the  money  collected  out  of  his  property 
for  the  city  tax,  but  the  entire  value  of  the  property  seized,  which 
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largely  exceeded  the  amount  of  the  city  and  county  charges, — held , 
not  to  be  ratification  (lb.). 

Under  L,  1873,  Ch.  863,  title  8,  §§  18-20,  p.  1323,  the  registrar  of 
arrears  in  the  city  of  Brooklyn  had  the  right  to  bid  in  on  behalf  of  the 
city  land  sold  for  taxes,  and  to  sell  the  certificate  and  warrant  the  validity 
thereof.  As  the  money  received  for  such  certificate  must  by  law  be 
applied  for  the  benefit  of  the  city, — held , that  it  could  be  recovered 
back  from  the  city  upon  failure  of  the  title  (Brevoort  v.  City  of  Brook- 
lyn, 89  N.  Y.,  128  [1882];  reversing  18  Hun,  383  [1879]). 

Recovery  back  of  taxes  — limitation  of  action  (See  13  Alb.  L.  J., 
255.) 

(In  addition  to  the  cases  cited  below  see  chapter  XI  [above  page 
118],  on  the  manner  in  which  assessments  are  made.) 

(d.)  Actions  Against  Assessors. 

The  trustees  of  a school  district  are  liable  in  trespass  for  making 
and  collecting  an  assessment  voted  at  a regular  meeting  to  change  the 
site  of  a school-house,  where  the  previous  consent  of  the  commission- 
ers of  common  schools  has  not  been  obtained  (Baker  v.  Freeman,  9 
Wend.,  36  [1832]). 

Over- valuation  to  the  extent  of  double  the  proper  sum  in  the  assess- 
ment,— held , not  to  support  trespass  against  the  trustees  of  a village. 
In  such  an  action  the  amount  assessed  is  conclusive  (Ontario  Bank  v. 
Bunnell,  10  Wend.,  187  [1833]). 

Uncorrected  errors  on  the  face  of  an  assessment-roll  do  not  justify 
the  supervisors  or  collector  in  disregarding  it  (Van  Rensselaer  v. 
Cottrell,  7 Barb.,  127  [1849] ; affirmed  in  Seld.  Notes,  25). 

In  an  action  of  trespass  against  a supervisor  and  a collector  of  a 
town  it  appeared  that  property  was  taken  by  virtue  of  a warrant 
signed  by  the  supervisor,  and  in  justification  defendants  put  in  evi- 
dence an  assessment-roll  to  which  a certificate  subscribed  by  the 
assessors  was  attached  which  stated  that  they  had  valued  the  real 
estate  thereon  at  the  sums  which  a majority  of  the  assessors  “ have 
deemed  proper,”  and  that  the  roll  contained  a true  statement  of  the 
amount  of  personal  property  “ according  to  the  usual  way  of  assess- 
ing.” Seld,  that  the  certificate  was  not  a compliance  with  the  statute, 
and  that  as  on  the  face  of  it,  it  gave  no  jurisdiction  to  the  supervisors 
to  impose  a tax,  it  was  no  protection  to  the  collector  (Van  Rensselaer 
v.  Witbeck,  7 N.  Y.,  517  [1852] ; compare  Bradley  v.  Ward,  58  N.  Y., 
4.01  [1874]). 
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Action  for  damages  will  lie  against  assessors  who  enter  the  name  of 
a person  not  a resident  of  the  town  or  ward  at  the  time  the  assess- 
ment is  made  (Mygatt  v.  Washburn,  15  N.  Y.,  316  [1857]). 

Where  assessors  have  jurisdiction  of  the  person  of  the  plaintiff 
and  of  the  subject-matter  of  taxation,  though  their  assessment  be 
erroneous,  it  is  not  void,  and  can  be  corrected  only  by  an  appropriate 
proceeding  for  that  purpose.  It  does  not  render  the  assessors  liable 
for  damages  at  law  (Swift  v.  City  of  Poughkeepsie,  37  N.  Y.,  511 
[1868]). 

In  Bailey  v.  Buell  (50  N.  Y.,  662  [1872]),  the  plaintiff  sued  the 
assessors  of  a town  for  damages  for  an  illegal  assessment,  he  being  a 
non-resident.  He  had  paid  the  tax  however  on  being  served  with  an 
order  of  the  county  judge  in  supplementary  proceedings  under  L.  1867, 
Ch.  361,  p.  817,  directing  him  to  pay  or  execution  would  issue, — held, 
that  the  order  of  the  county  judge  was  void,  being  not  authorized  by 
the  statute;  that  the  payment  was  not  compulsory,  or  made  under 
legal  duress,  but  was  voluntary;  and  that  the  plaintiff  could  not 
recover. 

The  omission  of  assessors  to  deduct  the  value  of  real  estate  from 
the  assessed  value  of  its  shares  of  stock, — held , not  a manifest  clerical 
or  other  error  to  be  corrected  under  L.  1871,  Ch.  695,  p.  1525  (Matter 
of  Farmers’  Nat.  Bank,  1 Thomp.  & C.,  383  [1873]). 

Where  real  property  within  the  assessors’  jurisdiction  was  assessed 
to  the  owner,  resident  of  another  county,  whose  agent  objected  to  the 
valuation  and  was  heard  thereupon,  and  no  objection  was  taken  to  the 
assessment  to  the  owner  instead  of  to  the  occupant, — held,  that  an 
action  against  the  assessors  for  such  assessment  as  wrongful  would 
not  lie  (Stewart  v.  Fonda,  19  Hun,  191  [1879]). 

The  assessors  placed  the  plaintiff’s  name  on  the  assessment-roll 
after  the  first  day  of  July,  but  he  paid  the  tax  without  protest.  Held , 
that  he  could  not  recover  the  amount  from  the  assessors  since  the  pay- 
ment was  a voluntary  one  (Sexton  v.  Pepper,  28  Hun,  31  [1882]). 

(In  addition  to  these  cases  cited,  see  chapter  XV.  above  on  the 
Collection  of  Taxes.) 

(e.)  Actions  against  Collectors. 

In  Beach  v.  Furman  (9  Johns.,  229  [1812]),  the  court  held  that 
trespass  would  not  lie  against  a constable  who  executed  a warrant, 
issued  by  commissioners  of  highways,  by  seizing  the  property  of  a 
44 
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woman,  for  neglect  to  work  on  the  highways,  as  assessed,  although  a 
woman  was  not  liable  to  such  assessment. 

In  Savacool  v.  Boughton  (5  Wend.,  170  [1830]),  the  court  overruled 
the  opinion  in  Suydam  v.  Keys  (13  Johns.,  444  [1816]).  Suydam  v. 
Keys  was  trover  to  recover  property  levied  upon,  under  a warrant 
from  school  trustees  against  persons  not  inhabitants  of  the  town,  and 
the  collector  was  held  guilty  of  trespass,  on  the  ground  that  he  was 
bound  to  see  that  the  trustees  who  made  the  assessment  acted  within 
their  legal  powers,  they  being  special  and  limited.  The  proceedings 
seem  to  have  been  regular  on  the  face. 

Where  property  sold  under  an  illegal  assessment,  and  the  amount 
of  the  tax  is  paid  by  an  agent  of  the  person  taxed,  who  bid  in  the 
property  for  his  benefit  and  account,  the  measure  of  damages  for  the 
unlawful  sale  is  the  amount  paid  and  interest,  not  the  actual  value  of 
the  property  sold  (Baker  v.  Freeman,  9 Wend.,  36  [1832]). 

In  an  action  of  trespass  against  the  tax  collector  and  trustees  of  a 
village  for  a levy  alleged  to  be  illegal,  questions  as  to  the  valuations 
upon  the  assessment-roll,  and  the  revision  and  correction  of  the 
roll, — held,  not  properly  before  the  court  (Gordon  v.  Cornes,  47  N.  Y., 
608  [1872]). 

In  an  action  for  trespass  in  selling  land  under  a tax  illegally 
assessed,  the  receipt  by  the  plaintiff  of  the  surplus  moneys  from  the 
collector  is  not  a condonation  or  an  accord  and  satisfaction  of  the 
trepass.  It  only  operates  to  reduce  the  damages  (Westfall  v.  Preston, 
49  N.  Y.,  349  [1872]). 

(f.)  Proceedings  in  County  Court  Under  L.  1869,  Ch.  855,  and  Similar 

Acts. 

L.  1869,  Ch.  855  p.  2056  (see  L.  1886,  Ch.  306,  p.  490,  below): 

“ § 5.  The  board  of  supervisors  of  any  county,  except  New  York, 
Kings  and  Albany,  may  by  a two-thirds  vote  of  all  the  members 
elected  thereto,  legalize  the  informal  acts  of  any  town  meeting  in 
raising  money  for  any  purpose  for  which  such  money  is  authorized  to 
be  raised  by  law,  and  by  like  vote  to  legalize  the  irregular  acts  of  any 
town  officer  performed  in  good  faith,  and  within  the  scope  of  his 
authority,  and  also  to  correct  any  manifest  clerical  or  other  error  in 
any  assessments  or  returns  made  by  any  town  officer  to  such  board  of 
supervisors,  or  which  shall  properly  come  before  such  board  for  their 
action,  confirmation  or  review;  and  it  may  refund  to  any  person  the 
amount  collected  from  him  of  any  tax,  illegally  or  improperly  assessed 
or  levied.  In  raising  the  amount  so  refunded,  such  board  shall 
adjust  and  apportion  the  same  upon  the  property  of  the  several  towns 
and  wards  of  the  county  as  shall  be  just,  taking  into  consideration 
the  portion  of  State,  county,  town  and  ward  tax  included  therein,  and 
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the  extent  to  which  each  town  or  ward  has  been  benefited  thereby.’' 
(As  amended  by  L.  1885,  Ch.  326  p.  549;  L.  1884,  Ch.  141,  p.  153: 
amended  E.  1871,  Ch.  695,  p.  1525,  which  amended  the  same  section, 
5,  above.) 

L.  1886,  Ch.  306,  p.  490: 

“ § 1.  The  board  of  supervisors  of  each  county  in  this  State  contain- 
ing upward  of  three  hundred  thousand  inhabitants  shall  have  power, 
by  a two-thirds  vote  of  all  the  members  elected,  thereto,  to  legalize 
the  informal  acts  of  any  town  meeting  within  such  county  in  raising 
money  for  any  purpose  for  which  such  money  is  authorized  to  be 
raised  by  law,  and,  by  like  vote,  to  legalize  irregular  acts  of  any  one 
or  more  town  officers  performed  in  good  faith  and  within  the  scope  of 
their  authority,  and  also,  by  like  vote,  to  correct  any  manifest  clerical 
or  other  error  in  any  assessments  or  returns  made  by  any  one  or  more 
town  officers  to  such  board  of  supervisors,  or  which  may  or  shall  have 
properly  come  before  such  board  for  their  action,  confirmation  or 
review;  and  it  may  cause  to  be  refunded  to  any  person  the  amount 
collected  from  him  of  any  tax  illegally  or  improperly  assessed  or  levied. 
In  raising  the  amount  so  refunded,  or  the  amount  necessary  to  supply 
the  deficiency  caused  by  the  correction  of  any  errors  in  such  assess- 
ments as  aforesaid,  such  board  shall,  in  the  same  or  next  ensuing 
annual  tax  levy,  adjust  and  apportion  said  amount  upon  the  property 
of  the  several  towns  and  wards  of  the  county,  as  shall  be  just,  taking 
into  consideration  the  portion  of  the  State,  county,  town  and  ward  tax 
included  therein,  and  the  extent  to  which  town  or  ward  has  been 
benefited  thereby.” 

The  provisions  of  L.  1871,  Ch.  695,  concerning  refunding  the  amount 
of  erroneous  assessments,  apply  to  errors  and  irregularities  in  assess- 
ments existing  at  the  time  of  enactment  of  the  statute,  as  well  as  to 
those  occurring  thereafter  (People  ex  rel.  Pells  v.  Supervisors  of  Ulster, 
65  N.  Y.,  300  [1875] ; reversing  63  Barb.,  83  [1872],  on  the  ground  that 
that  court  had  held  the  statute  not  to  act  retrospectively.) 

An  order  to  refund,  made  by  a county  judge,  is  an  order  in  a special 
proceeding,  and  may  be  appealed  from  under  § 1357  of  the  Code 
(Harris  v.  Supervisors  of  Niagara,  33  Hun,  279  [1884]). 

Under  L.  1873,  Ch.  525,  p.  826,  amending  L.  1867,  Ch.  664,  p.  1707, 
“ so  as  to  read  as  follows and  authorizing  the  supervisors  of  Mont- 
gomery county  to  hear,  determine  and  pay  claims  for  taxes  illegally 
assessed  upon  United  States  securities,  the  supervisors  audited  a claim, 
but  before  paying  it  the  statute  of  1873  was  repealed.  Held,  that  the 
statute  of  1867  was  abrogated  with  it,  for  though  not  expressly 
repealed  by  the  act  of  1873,  the  form  of  the  amendment  merged  it  in 
the  later  act  (People  ex  rel.  Canajoharie  Nat.  Bank  v.  Supervisors  of 
Montgomery,  67  N.  Y.,  109  [1876]). 

Held,  also,  that  the  board  having  no  discretion  to  allow  or  disallow 
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the  claim,  but  merely  to  ascertain  the  amount,  a repeal  of  the  act 
annulled  their  proceedings  (lb.). 

The  statute  L.  1871,  Ch.  695,  does  not  apply  to  cases  in  which  the 
assessors  had  power  to  act  but  erred,  as  by  assessing  for  personal 
property  when  the  taxpayer  had  none  for  which  he  was  liable,  but 
only  to  cases  in  which  they  had  no  power  to  make  the  assessment 
(People  ex  rel.  Hermance  v.  Supervisors  of  Ulster,  10  Hun,  545  [1877] ; 
affirmed  71  N.  Y.,  481  [1877]). 

In  the  last  case  the  case  of  People  ex  rel.  Pells,  v.  Supervisors  of 
Ulster  (65  N.  Y.,  300  [1875];  reversing  63  Barb.,  83  [1872]),  is  distin- 
guished and  limited  in  its  authority  to  the  single  point  that  the 
statutes  in  question  (L.  1871,  Ch.  695,  p.  1525;  amending  L.  1869,  Ch. 
855,  p.  2056)  were  retroactive.  The  extent  of  jurisdiction  of  the  County 
Court  said  in  65  N.  Y.,  302  (1875),  to  exist  is  in  71  N.  Y.,  484  (1877) 
denied. 

In  Matter  of  New  York  Catholic  Protectory  (77  N.  Y.,  342  [1879]), 
Matter  of  Hudson  City  Sav.  Ins.,  5 Hun,  612  (1875),  is  expressly  over- 
ruled on  the  point  that  an  adjudication  by  another  tribunal  is  essential 
to  action  by  the  county  court  under  L.  1871,  695,  p.  1525,  amending 
L.  1869,  Ch.  855,  p.  2056,§  5;  and  Hermance  v.  Supervisors  of  Ulster 
(71  N.  Y.,  481  [1877]),  is  distinguished  on  the  ground  that  there  the 
tax  was  upon  personal  property,  and  the  tax  was  merely  for  a greater 
amount  of  such  personal  property  than  the  petitioners,  as  they 
claimed,  possessed,  and  was  not  the  case  of  an  illegal  assessment,  but 
cf  overvaluation,  if  in  fact  any  error  on  the  part  of  the  assessors  was 
committed. 

The  charter  of  an  association  (L.  1866,  Ch.  647,  § 3,  p.  1397)  declared 
its  property  “ used  for  the  charitable  purposes  of  said  association  ” 
exempt  from  taxation.  Upon  an  application  to  the  County  Court  under 
E.  1869,  Ch.  855,  § 5,  p.  2058;  amended  by  L.  1871,  Ch.  695,  p.  1525, 
to  compel  the  board  of  supervisors  to  refund  the  amount  of  a tax 
which  had  been  collected,  the  petition  alleged  that  the  land  upon 
which  the  tax  was  imposed  belonged  to  the  association,  and  was  used 
for  its  charitable  purposes,  which  allegation  was  not  controverted. 
Held,  that  an  order  to  refund  was  properly  granted  (Matter  of  New 
York  Catholic  Protectory,  77  N.  Y.,  342  [1879]). 

Power  of  County  Court  to  order  refund  of  illegal  tax  sustained 
{Williams  v.  Supervisors  of  Wayne,  78  N.  Y.,  561  [1879] ; reversing 
14  Hun,  343  [1878] ; Matter  of  Ulster  Co.  Sav.  Bank,  20  Hun,  481 
[1880]). 
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An  order  of  a County  Court  granted  upon  notice  to  the  board  of 
supervisors  in  pursuance  of  L.  1871,  Ch.  695,  p.  1525;  amending 
L.  1869,  Cli.  855,  p.  2056,  recommending  such  board  to  correct  an 
erroneous  assessment  and  to  refund  the  amount  is  mandatory,  and 
upon  failure  of  the  board  to  appeal  has  the  legal  effect  of  a judgment 

(lb-)* 

The  taxes  which  L.  1871,  Ch.  695,  p.  1525,  amending  L.  1869,  Ch. 
855,  § 5,  p.  2056,  was  intended  to  relieve  from,  are  such  as  were  not 
legally  chargeable,  not  such  as  were  assessed  in  an  erroneous 
manner.  The  statutes  of  1869  and  1886  authorize  the  County  Courts 
to  strike  from  the  assessment-roll  an  uncollected  tax  levied  without 
authority  of  law  (Matter  of  Douglas,  48  Hun,  318  [1888. J). 

(g.)  Actions  of  Replevin. 

Code  of  Procedure.  “ § 1690.  An  action  to  recover  a chattel  can  not 
be  maintained  in  either  of  the  following  cases: 

“1.  Where  the  chattel  was  taken  by  virtue  of  a warrant,  against  the 
plaintiff,  for  the  collection  of  a tax,  assessment,  or  fine,  issued  in  pur- 
suance of  a statute  of  the  State,  or  of  the  United  States,  unless  the 
taking  was,  or  the  detention  is,  unlawful,  as  specified  in  section  1695 
of  this  act.”  ******* 

“ § 1695.  The  affidavit,  to  be  delivered  to  the  sheriff,  as  prescribed 
in  the  last  section,  must  particularly  describe  the  chattel  to  be 
replevied,  and  must  contain  the  following  allegations : ” 

******** 

“ 4.  That  it  has  not  been  taken  by  virtue  of  a warrant,  against  the 
plaintiff,  for  the  collection  of  a tax,  assessment,  or  fine,  issued  in  pur- 
suance of  a statute  of  the  State,  or  of  the  United  States;  or,  if  it  has 
been  taken  under  color  of  such  a warrant,  either  that  the  taking  was 
unlawful,  by  reason  of  defects  in  the  process,  or  other  causes  specified, 
or  that  the  detention  is  unlawful,  by  reason  of  facts  specified,  which 
have  subsequently  occurred.” 

Although  the  warrant  may  have  issued  irregularly,  if  on  its  face  it 
gives  authority  to  the  officer,  replevin  can  not  be  sustained  (People 
ex  rel.  Groat  v.  Albany  C.  P.,  7 Wend.,  485  [1832]). 

If  it  is  apparent  that  the  warrant  issued  without  jurisdiction 
replevin  will  lie  (Wright  v.  Briggs,  2 Hill,  77  [1841] ; Hudler  v.  Golden, 
36  N.  Y.,  446  [1867]). 

If  a tax  collector  illegally  seizes  the  property  of  one  person  to 
satisfy  the  tax  of  another  the  former  may  maintain  replevin  (Stock- 
well  v.  Vietch,  15  Abb.  Pr.,  412  [1863]). 

So  held  where  the  levy  was  made  upon  goods  which  the  taxpayer 
had  received  for  sale  on  consignment,  and  had  deposited  with  a ware- 
houseman, in  support  of  the  title  of  the  consignor  (lb.). 
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(h.)  Miscellaneous  Cases  on  the  Subjects  Under  (6)  Above. 

L.  1843,  Ch.  179,  p.  238  : 

“ § 1.  Whenever  it  shall  appear  satisfactorily  to  the  comptroller  that 
the  amount  of  any  tax  has  been  paid,  and  afterwards  other  money  has 
been  paid  into  the  treasury  on  account  of  such  tax;  and  in  cases 
where  it  shall  appear  that  the  amount  due  for  any  tax  has  been  over- 
paid, he  may  draw  his  warrant  on  the  treasurer  for  the  amount  so 
overpaid  in  favor  of  the  person  who  may  have  made  such  payments.” 

Taxes  assessed  without  objection  or  appeal,  though  paid  under 
protest,  can  not  be  recovered  back  (Trinity  Church  v.  Mayor  of  N.  Y., 
10  How.  Pr.,  138  [1854]). 

A notice  from  the  collector,  stating  that  in  the  event  of  non-payment, 
a warrant  to  collect  would  issue,  there  being  no  warrant  issued,  nor 
seizure, — held , not  to  make  the  payment  coercive  (Union  Bank  v.  Mayor, 
51  Barb.,  159  [1868];  reversed,  51  N.  Y.,  638  [1872]). 

In  the  last  case  an  action  to  recover  back  taxes  was  held  not  to  lie 
against  the  corporation  of  New  York  city,  the  taxes  being  levied  and 
collected  under  authority  of  the  State  and  the  proceeds  applied  under 
State  law  (lb.). 

Where  the  plaintiff,  to  whom  the  defendants  intermediate  the  com- 
pletion of  the  assessment-roll  and  the  levying  of  the  tax  by  the  board 
of  supervisors,  had  conveyed  with  covenant  for  quiet  enjoyment,  paid 
the  tax  upon  the  defendants’  agreement  to  refund  it  in  case  they  were 
legally  liable  to  pay  it, — held , that  the  plaintiff  could  recover  the 
amount  from  the  defendants  (Rundell  v.  Lakey,  40  N.  Y.,  513  [1869]). 

An  assessment,  sustained  on  certiorari  by  the  State  courts,  was 
declared  invalid  by  the  United  States  Supreme  Court,  but  pending 
the  appeal  the  tax  had  been  collected.  Held,  that  the  city  was  liable 
for  such  portion  of  the  money  as  it  had  received,  although  the  officers 
who  collected  the  tax  were  not  appointed  or  controlled  by  the  corpo- 
ration (Bank  of  Commonwealth  v.  Mayor,  etc.,  of  New  York,  43  N.  Y., 
184  [1870]). 

It  seems  that  a municipal  corporation  is  not  liable  in  damages  for 
the  misfeasance  of  public  officers  not  appointed  by  it,  but  acting  for 
its  benefit  under  State  authority  (lb.). 

Where  a tax  wras  paid  pending  proceedings  to  have  the  assessment 
declared  illegal,  and  after  the  refusal  of  a stay  of  proceedings  pending 
an  appeal  to  the  United  States  Supreme  Court  from  a decision  sustain- 
ing it, — held,  that  while  the  assessment  remained  in  force,  the  tax 
founded  thereon  had  the  force  of  a judgment,  and  the  payment  of  it 
•could  not  be  regarded  as  a voluntary  payment  (lb.). 
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It  seems  that  where  the  proceedings  are  regular  on  their  face,- and 
make  out  a right  to  have  and  demand  the  amount  levied  and  to  collect 
in  due  course  of  law  by  sale  of  goods  or  lease  of  real  estate,  the  payment 
before  the  issue  of  process  is  coercive  (Peyser  v.  Mayor,  etc.,  of  N.  Y., 
70  N.  Y.,  497  [1877]  ; reversing  8 Hun,  413  [1876] ; Compare  Lott  v. 
Swezey,  29  Barb.,  87  [1859]). 

Under  L.  1884,  Ch.  388,  p.  474,  authorizing  the  comptroller  of  the 
city  of  Brooklyn  to  pay  to  the  holders  of  certificates  of  sales  made  since 
1862,  which  were  void  because  the  assessors  failed  to  make  oath  to 
the  assessment-roll,  the  purchase-price  appearing  upon  the  face  of 
such  certificates,  and  also  the  amounts  appearing  upon  the  liber 
of  sales  in  the  registrar’s  office,  to  have  been  paid  by  the  purchaser 
for  taxes  on  account  of  the  purchase, — held,  that  the  comptroller  was 
not  authorized  to  pay  to  the  holder  of  a certificate  the  amount  levied 
for  taxes  prior  to  the  tax  for  which  the  certificate  was  purchased, 
since  the  payment  of  that  tax  only  was  necessary  to  protect  the  pur- 
chase, and  the  payment  of  prior  taxes  by  such  holder  must  be 
regarded  as  a voluntary  payment  (People  ex  rel.  Andrews  v.  Brincker- 
h off,  40  Hun,  381  [1886]). 

The  right  of  action,  under  L.  1865,  Ch.  721,  to  recover  back  money 
paid  for  certificates  of  sale  in  Brooklyn,  accrued  two  years  after  the 
date  of  the  certificates  and  the  statute  of  limitations  in  favor  of  the 
city  began  to  run  at  the  same  time  (White  v.  City  of  Brooklyn,  5 
N.  Y.  State  Rep’r,  868  [1886]). 

The  purchaser  at  a sale  for  non-payment  of  taxes  in  the  city  of 
New  York,  to  recover  back  the  purchase-money  paid,  must  show  that 
the  sale  was  void.  It  is  not  sufficient  to  prove  that  the  certificate 
did  not  comply  with  the  statute  or  that  the  lease  subsequently 
executed  was  void  (Clarke  v.  Mayor,  etc.,  of  N.  Y.,  23  J.  & S.,  259 
[1888]). 

On  the  remedies  of  taxpayers  against  delinquent  officers  see  33 
Alb.  L.  J.,  23. 

Property  seized  for  a tax  under  an  act  of  Congress  can  not  be 
replevied  (O’Reilly  v.  Good,  42  Barb.,  521  [1864]). 

Property  seized  for  a tax  upon  a warrant  regular  on  its  face  can 
not  be  replevied  (O’Reilly  v.  Good,  42  Barb.,  521  [1864] ; see,  also, 
American  Tool  Co.  v.  Smith,  32  Hun,  121  [1884] ; affirmed  in  96  N.  Y., 
670  [1884]). 

Replevin  can  not  be  sustained  for  property,  subject  to  execution, 
taken  under  a tax  warrant  regular  on  its  face  (Hudler  v.  Golden,  36 
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N.  Y.,  446  [1867] ; Troy  and  Lansingburgh  R.  R.  Co.  v.  Kane,  72 
N.  Y.,  614  [1878];  affirming,  8 Hun,  506  [1878]). 

A tax  paid  after  its  confirmation  on  certiorari  and  after  notice  by 
tbe  receiver  of  taxes  that  unless  paid  a penalty  would  be  imposed  by 
way  of  interest  and  a warrant  issued, — held,  to  have  been  paid  under 
compulsion  (Union  Nat.  Bank  v.  Mayor,  etc.,  of  N.  Y.,  51  N.  Y.,  638 
[1872];  reversing,  51  Barb.,  159  [1868]). 

Where  personal  property  was  taken  in  an  action  of  claim  and 
delivery  from  the  collector  of  the  city  of  Buffalo,  he  having  levied 
upon  it  under  a warrant  in  due  form, — held,  that  he  was  entitled  to  its 
redelivery  with  damages  for  its  detention,  and  in  default  thereof 
could  recover  as  the  value  of  special  property  in  it  the  amount  of 
the  tax  with  interest  (Niagara  Elevating  Co.  v.  McNamara,  2 Hun,  416 
[1874];  affirming  1 Buff.  Super.  Ct.,  360  [1873]). 

Claim  and  delivery  can  not  be  sustained  on  the  ground  that  the 
tax  was  illegally  imposed  (lb.). 

To  satisfy  a tax  assessed  to  “ Joseph  Poster  or  occupant/’  upon  real 
estate  which  Foster  no  longer  owned,  personal  property  belonging  to 
the  plaintiff,  not  interested  in  the  real  estate,  was  seized  in  the  posses- 
sion of  the  lessee  thereof.  Held,  that  the  seizure  was  without  color  of 
process  against  the  plaintiff,  since  the  property  was  not  in  the  posses- 
sion of  Joseph  Foster  or  of  any  occupant  under  him,  and  that  replevin 
would  lie  for  its  recovery  (Du  Bois  v.  Webster,  7 Hun,  371  [1876]). 

Held,  further,  that  in  replevin  for  the  property  seized,  that  the  testi- 
mony of  the  assessor  as  to  the  real  estate  intended  to  be  assessed  was 
not  admissible  (lb.). 

To  bar  replevin,  the  property  levied  on  must  be  either  the  property 
of  the  person  assessed,  or  the  goods  must  be  actually  in  the  possession 
of  such  person  (lb.). 

Replevin  will  lie  where  property  .owned  by  one  person  is  levied 
upon  for  the  tax  of  another  (Hallock  v.  Rumsey,  22  Hun,  89  [1880]). 


XXY. 

TAXPAYERS’  ACTIONS  AT  COMMON  LAW  OR  BY  STATUTE. 

L.  1881,  Ch.  531,  p.  709;  as  amended  by  L.  1887,  Ch.  673,  p.  855: 

“ § 1.  All  officers,  agents,  commissioners  and  other  persons  acting, 
or  who  have  acted,  for  and  on  behalf  of  any  county,  town,  village  or 
municipal  corporation  in  this  State,  and  each  and  every  one  of  them, 
may  be  prosecuted,  and  an  action  or  actions  may  be  maintained 
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against  them  to  prevent  any  illegal  official  act  on  the  part  of  any  such 
officers,  agents,  commissioners  or  other  persons,  or  to  prevent  waste 
or  injury  to,  or  to  restore  and  make  good,  any  property,  funds  or 
estate  of  such  county,  town,  village  or  municipal  corporation,  by 
any  person  whose  assessment,  or  by  any  number  of  persons  jointly 
the  sum  of  whose  assessm  nts  shall  amount  to  one  thousand 
dollars,  and  who  shall  be  liable  to  pay  taxes  upon  such  assessment  or 
assessments  in  the  county,  town,  village  or  municipal  corporation  to 
prevent  the  waste  or  injury  of  whose  property  the  action  is  brought, 
or  who  have  been  assessed  or  paid  taxes  therein  upon  any  assessment 
or  assessments  of  the  above-named  amount  within  one  year  previous 
to  the  commencement  of  any  such  action  or  actions.  Such  peron  * or 
person,  upon  the  commencement  of  such  action,  shall  furnish  a bond 
to  the  defendant  therein,  to  be  approved  by  a justice  of  the  supreme 
court  or  the  county  judge  of  the  county  in  which  the  action  is  brought, 
in  such  penalty  as  the  justice  or  judge  approving  the  same  shall 
direct,  but  not  less  than  two  hundred  and  fifty  dollars,  and  to  be 
executed  by  any  two  of  the  plaintiffs,  if  there  be  more  than  one  part}5- 
plaintiff,  provided  said  two  parties  plaintiff  shall  severally  justify  in 
the  sum  of  five  thousand  dollars.  Said  bond  shall  be  approved  by 
said  justice  or  judge  and  be  conditioned  to  pay  all  costs  that  may  be 
awarded  the  defendant  in  such  action  if  the  court  shall  finally  deter- 
mine the  same  in  favor  of  the  defendant.  The  court  shall  require, 
when  the  plaintiffs  shall  not  justify  as  above  mentioned,  and  in  any 
case  may  require  two  more  sufficient  sureties  to  execute  the  bond 
above  provided  for.  Such  bond  shall  be  filed  in  the  office  of  the 
county  clerk  of  the  county  in  which  the  action  is  brought,  and  a 
copy  shall  be  served  with  the  summons  in  such  action.  If  an 
injunction  is  obtained  as  herein  provided  for,  the  same  bond  may 
also  provide  for  the  payment  of  the  damages  arising  therefrom  to 
the  party  entitled  to  the  money,  the  auditing,  allowing  or  paying 
of  which  was  enjoined,  if  the  court  shall  finally  determine  that  the 
plaintiff  is  not  entitled  to  such  injunction.  In  case  the  waste  or 
injury  complained  of  consists  in  any  board,  officer  or  agent  of 
any  county,  town,  village  or  municipal  corporation,  by  collusion 
or  otherwise,  contracting,  auditing,  allowing  or  paying  or  conniving 
at  the  contracting,  audit  or  allowance  or  payment  of  any  fraudulent, 
illegal,  unjust  or  inequitable  claims,  demands  or  expenses,  or  any 
item  or  part  thereof  against  or  by  such  county,  town,  village  or  muni- 
cipal corporation,  or  by  permitting  a judgment  or  judgments  to  be 
recovered  against  such  county,  town,  village  or  municipal  corporation, 
or  against  himself  in  his  official  capacity,  either  by  default  or  without 
the  interposition  and  proper  presentation  of  any  existing  legal  or 
equitable  defenses,  or  by  any  such  officer  or  agent,  retaining  or  failing 
to  pay  over  to  the  proper  authorities  any  funds  or  property  of  any 
county,  town,  village  or  municipal  corporation,  after  he  shall  have 
ceased  to  be  such  officer  or  agent,  the  court  may,  in  its  discretion,  pro- 
hibit the  payment  or  collection  of  any  such  claims,  demands,  expenses 
or  judgments,  in  whole  or  in  part,  and  shall  enforce  the  restitution 
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and  recovery  thereof,  if  heretofore  or  hereafter  paid,  collected  or 
retained  by  the  person  or  party  heretofore  or  hereafter  receiving  or 
retaining  the  same,  and  also  may,  in  its  discretion,  adjudge  and 
declare  the  colluding  or  defrauding  officials  personally  responsible 
therefor,  and  out  of  his  property,  and  that  of  his  bondsmen,  if  any, 
provide  for  the  collection  or  repayment  thereof,  so  as  to  indemnify 
and  save  harmless  the  said  county,  town,  village  or  municipal  corpo- 
ration from  a part  or  the  whole  thereof;  and  in  case  of  a judgment, 
the  court  may,  in  its  discretion,  vacate,  set  aside  and  open  said  judg- 
ment, with  leave  and  direction  for  the  defendant  therein  to  interpose 
and  enforce  any  existing  legal  or  equitable  defense  therein,  under  the 
direction  of  such  person  as  the  court  may,  in  its  judgment  or  order, 
designate  and  apj3oint.  All  books  of  minutes,  entry  or  account, 
and  the  books,  bills,  vouchers,  checks,  contracts  or  other  papers 
connected  with  or  used  or  filed  in  the  office  of,  or  with  any  officer, 
board  or  commission  acting  for  or  on  behalf  of  any  county, 
town,  village  or  municipal  corporation  in  this  State  are  hereby 
declared  to  be  public  records,  and  shall  be  open,  subject  to 
reasonable  regulations,  to  be  prescribed  by  the  officer  having 
the  custody  thereof,  to  the  inspection  of  any  taxpayer.  This  section 
shall  not  be  so  construed  as  to  take  away  any  right  of  action  from 
any  county,  town,  village  or  municipal  corporation,  or  from  any 
public  officer,  but  any  right  of  action  now  existing,  or  which  may 
hereafter  exist,  in  favor  of  any  county,  town,  village  or  municipal  cor- 
poration, or  in  favor  of  any  officer  thereof,  may  be  enforced  by  action 
or  otherwise,  by  the  persons  hereinbefore  authorized  to  prosecute  and 
maintain  actions;  and  whenever  by  the  provisions  of  this  section  an 
action  may  be  prosecuted  or  maintained  against  any  officer  or  other 
person,  his  bondsmen,  if  any,  may  be  joined  in  such  action  or  pro- 
ceeding, and  their  liabilities  as  such  enforced  by  the  proper  judgment 
or  direction  of  the  court;  but  any  recovery  under  the  provisions  of 
this  act  shall  be  for  the  benefit  of  and  shall  be  paid  to  the  officer 
entitled  by  law  to  hold  and  disburse  the  public  moneys  of  such 
county,  town,  village  or  municipal  corporation,  and  shall,  to  the 
amount  thereof,  be  credited  the  defendant  in  determining  his  liability 
in  the  action  by  the  county,  town,  village  or  municipal  corporation  or 
public  officer.  The  provisions  of  this  act  shall  apply  as  well  to  those 
cases  in  which  the  body,  board,  officer,  agent,  commissioner  or  other 
person  above  named  has  not,  as  to  those  in  which  it  or  he  has  juris- 
diction over  the  subject-matter  of  its  action.”  * * * 

(L.  1881,  Ch.  531,  p.  709,  amended  as  above,  repealed  L.  1880,  Ch.  435, 
p.  620,  which  amended  L.  1879,  Ch.  526,  p.  578,  which  amended  L.  1872, 
Ch.  161,  p.  467.) 

Code  of  Civil  Procedure. 

“ § 1925.  An  action  to  obtain  a judgment  preventing  waste  of  or 
injury  to  the  estate,  funds  or  other  property  of  a county,  town,  city 
or  incorporated  village  of  the  State,  may  be  maintained  against  any 
officer  thereof,  or  any  agent,  commissioner  or  other  person  acting  in 
its  behalf,  by  a citizen  resident  therein,  who  is  assessed  for  and  is 
liable  to  pay,  or,  within  one  year  before  the  commencement  of  the 
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action,  has  paid  a tax  therein.  This  section  does  not  affect  any  right 
of  action  in  favor  of  a county,  city,  town  or  incorporated  village,  or 
any  public  officer.”  (L.  1872,  Ch.  161,  p.  467,  § 1.) 

“ It  does  not  appear  to  me  that  the  town,  as  a corporate  body,  can 
have  a standing  in  court  to  vindicate  the  individual  rights  of  the  tax- 
payers.” (Denio,  J.  in  Town  of  Guilford  v.  Supervisors  of  Chenango, 
13  N.  Y.,  143,  147  [1855]). 

In  this  last  case  an  action  was  brought  in  the  name  of  the  town  to 
restrain  the  supervisors  of  the  county  from  levying  and  collecting 
from  the  taxable  property  of  the  citizens  of  the  town,  a tax  claimed 
to  have  been  illegally  imposed  by  the  Legislature.  The  case  was 
decided  on  the  point  that  the  statute  imposing  the  tax  was  valid. 

A taxpayer  can  not  sue  city  officials  as  such,  upon  a cause  of  action 
common  to  all  taxpayers.  The  complaint  must  be  in  the  name  of  the 
Attorney-General  (Roosevelt  v.  Draper,  23  N.  Y.,  318  [1861] ; affirming, 
16  How.  Pr.,  137  [1861];  Korff  v.  Green,  Id.  140  [1858]). 

Taxpayers  can  not  sue  the  supervisors  of  a county  to  restrain  the  levy 
of  a tax  upon  the  ground  that  such  suit  will  prevent  a multiplicity  of 
actions  (Magee  v.  Cutler,  43  Barb.,  239  [1864]). 

If  the  proceedings  of  the  supervisors  are  illegal  on  the  face  a single 
action  at  the  suit  of  the  people  upon  common  law  certiorari  can  be 
resorted  to  (lb.). 

A number  of  the  taxpayers  of  a town,  having  no  property  in  com- 
mon, can  not  join  in  a suit  in  equity  to  restrain  the  collection  of  a tax 
imposed  upon  all  the  lands  in  the  town  (lb.). 

There  is  not  such  a relation  between  taxpayers  as  to  enable  one  to 
sue  to  enjoin  the  collection  of  a tax  to  prevent  multiplicity  of  suits 
(Messeck  v.  Supervisors  of  Columbia,  50  Barb.,  190  [1867]). 

In  Ayres  v.  Lawrence  (63  Barb.,  454  [1872] ; followed  in  Ayres  v. 
Lawrence,  1 T.  & C.  Ad.  5),  it  was  held  that  taxpayers  have  no  right 
to  an  injunction  restraining  the  issue  of  town  bonds,  when  it  was  not 
claimed  that  plaintiffs  had  any  interests  other  than  those  possessed  by 
all  taxpayers  of  the  town.  The  statutes  (L.  1872,  Ch.  161,  p.  467;  L. 
1869,  Ch.  907)  were  not  noticed  in  the  opinion  of  the  court.  The 
Court  of  Appeals  in  reversing  a judgment  of  the  general  term,  dis- 
missing the  complaint  in  the  same  case,  rely  upon  these  statutes  to 
sustain  such  an  action  (Ayres  v.  Lawrence,  59  N.  Y.,  192  [1874]). 

Allegations  in  a complaint  that  plaintiffs  were,  as  residents  and 
taxpayers  of  the  town,  liable  to  assessment  and  taxation,  and  wer© 
residents  and  taxpayers  and  owners  of  real  and  personal  property 
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liable  to  assessment  and  taxation  therein  at  the  time  of  the  occurrence 
of  the  several  acts  mentioned  in  the  complaint  — held,  a sufficient 
compliance  with  the  statute  authorizing  an  action  by  “any  person 
residing  in  such  county,  town  or  municipal  corporation,  assessed  for 
and  liable  to  pay  taxes  therein,  or  who  has  paid  taxes  therein  within 
one  year  previous  to  the  commencement  of  any  such  action  ” (lb.). 

In  Kilbourne  v.  St.  John  (59  N.  Y.,  21,  [1874]),  the  Court  of 
Appeals  held  that  one  showing  no  other  right  than  as  a taxpayer, 
could  not  sue  in  equity  to  restrain  railroad  commissioners  of  a town 
from  paying  out  moneys  paid  to  them  by  the  collector  of  a tax  claimed 
to  be  illegal. 

This  last  case,  as  far  as  it  conflicts  with  Ayres  v.  Lawrence,  59  N.  Y., 
192,  does  not  seem  to  have  been  followed.  In  the  latter  case  the 
dissenting  judges  in  Kilbourne  v.  St.  John  were  with  the  majority  of 
the  court,  and  Grover,  Folger  and  Johnson  dissented.  It  is  said  in 
Newton  v.  Keech  (9  Hun,  360  [1876]),  that  suit  in  Kilbourne  v. 
St.  John  was  commenced  before  L.  1872,  Ch.  161,  p.  467,  took 
effect. 

Taxpayers  can  sue  in  equity  under  L.  1872,  Ch.  161,  to  cancel  an 
illegal  issue  of  municipal  bonds,  and  to  restrain  the  collector  from 
paying  over  (Newton  v.  Keech,  9 Hun,  355  [1876]). 

Taxpayers  having  no  greater  interest  in  the  subject-matter  than  the 
whole  body  of  taxpayers  can  not  sue  to  prevent,  restrain  or  set  aside 
proceedings  of  public  officers,  and  of  persons  acting  under  legislative 
authority  (Comin  v.  Supervisors  of  Jefferson,  3 T.  & C.,  296  [1874]; 
affirmed  64  N.  Y.,  626  [1876]). 

So  held  in  a suit  brought  to  restrain  the  levy  of  a tax  to  collect  the 
interest  on  railroad  bonds  (lb.). 

Where  the  bonds  of  a town  have  been  issued  to  a railroad  corpora- 
tion in  payment  for  stock,  by  commissioners  appointed  by  and  under 
a judgment  void  for  want  of  jurisdiction  in  proceedings  under  L.  1869, 
Ch.  907,  p.  2303,  an  equitable  action  is  maintainable  at  the  suit  of  a tax- 
payer, under  L.  1872,  Ch.  161,  p.  467,  to  restrain  the  negotiation  or 
payment  of  the  bonds,  and  to  compel  their  cancellation,  but  the  town 
should  surrender  the  consideration  given  for  the  bonds  (Metzger  v. 
Attica  and  Arcade  R.  R.  Co.,  64  N.  Y.,  171  [1879]). 

L.  1881,  Ch.  531,  was  passed  to  prevent  fraudulent  recoveries  of 
judgments  by  default  or  by  collusion,  and  not  for  the  purpose  of  giving 
every  taxpayer  within  the  limits  of  the  town  the  right  to  litigate  afresh 
questions  fairly,  fully,  and  honestly  presented  by  way  of  defense,  and 
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solemnly  adjudicated  adversely  to  the  town  (Lee  v.  Bd.  Supervisors 
Jefferson  Co.,  62  How.,  201  [1881]). 

In  an  action  under  L.  1881,  Ch.  531,  to  adjudge  and  declare  illegal 
and  unjust,  claims  held  by  numerous  individuals  and  to  enjoin  the 
proper  officer  from  paying  them,  such  individuals,  or  some  representa- 
tive of  them,  are  necessary  parties  (Smith  v.  Crissey,  13  Abb.  N.  C., 
149  (1883]). 

The  plaintiffs  sued  under  the  taxpayers’  act  of  1872  to  restrain  the 
trustees  of  a village  from  providing  a water  supply  therefor,  alleging 
that  the  defendants  acted  without  taking  the  oath  of  office,  and  that  the 
assessment-roll  used  in  the  election,  which  decided  in  favor  of  the 
water  supply  was  invalid  as  made  by  officers  who  had  not  qualified, 
and  as  containing  names  not  properly  on  it,  and  omitting  others  which 
ought  to  be  on  it.  Held,  that  the  defendants  as  de  facto  officers  were 
competent  to  lay  an  assessment,  and  that  the  defects  in  the  assess- 
ment-roll could  not  be  inquired  into  collaterally  (Dows  v.  Village  of 
Irvington,  66  How.  Pr.,  93  [1883]). 

For  an  instance  of  an  action  brought  in  the  city  of  New  York  under 
§ 1925  above  quoted  see  Bird  v.  Mayor,  33  Hun,  396  (1884). 

A taxpayer  of  New  York  cannot  restrain  officials  acting  in  behalf 
of  the  city  of  Brooklyn  (Ottendorfer  v.  Agnew,  13  Daly,  16  [1884]). 

An  action  to  vacate  the  audit  of  an  illegal  claim,  which  a board  of 
audit  had  no  authority  or  jurisdiction  to  audit,  or  when  the  audit  was 
fraudulent  or  collusive,  and  to  restrain  the  collection  of  a tax  there- 
for, may  be  maintained  by  a taxpayer  under  L.  i872,  Ch.  161,  p.  467 
(Osterhoudt  v.  Rigney,  98  N.  Y.,  222  [1885] ; affirming  S.  C.,  27  Hun, 
167  [1882]). 

The  statute  has  not,  however,  abrogated  the  rule  that  the  acts  of  a 
board  of  audit,  within  its  jurisdiction,  in  the  absence  of  fraud  and 
collusion,  are  conclusive,  and  cannot  be  questioned  in  a collateral 
proceeding'  (lb.). 

That  act  does  not  confine  the  right  of  action  to  cases  where, 
before  it  was  passed,  an  equitable  action  could  have  been  brought 
(ib.). 

The  board  of  audit  of  a town  has  no  jurisdiction  to  audit  and  allow 
claims  which  have  been  passed  upon  and  rejected  upon  the  merits  by 
a prior  board  (Ib.). 

Other  cases  argued  at  the  same  time  with  the  above  case,  and  pre- 
senting the  same  questions,  were:  Osterhoudt  v.  Brackett,  98  N.  Y.,  637 
(1885);  Same  v.  Butler,  ib.;  Same  v.  Murphy,  ib.;  Same  v.  Trodden, 
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ib. ; Same  v.  Hyland,  ib.  See,  also,  these  cases  in  the  court  below 
(27  Hun,  167  [1882]). 

The  act  of  1872  as  reenacted  in  Code  of  Civil  Pro.  § 1925, — held , not  to 
support  an  action  by  taxpayers  to  cancel  town  railroad  bonds  in  the 
hands  of  a bona  fide  purchaser,  on  the  ground  that  the  requisite 
consents  were  not  obtained  (Alvord  v.  Syracuse  Savings  Bank,  98 
N.  Y.,  599  [1885];  affirming  34  Hun,  145  [1884]). 

L.  1881,  Ch.  531,  authorizes  actions  only  against  officers  acting  on 
behalf  of  a “county,  town,  village  or  municipal  corporation.”  Hence, 
where  the  mayor  of  New  York  city  did  not  act  in  making  certain 
appointments,  on  behalf  of  the  municipal  corporation,  an  injunction 
issued  in  an  action  to  prevent  such  appointments  is  void  (People  ex  rel. 
Roosevelt  v.  Edson,  20  J.  & S.,  53  [1885] ; reversing  S.  C.,  19  J.  & S., 
238  [1885]). 

If  bonds  issued  in  aid  of  the  construction  of  a railroad,  under  L. 
1869,  Ch.  907,  are,  while  in  the  hands  of  the  commissioners,  void  for 
any  reason,  or  the  stock  for  which  the  commissioners  are  about  to 
exchange  them,  worthless,  doubtless  the  commissioners  might,  under 
L.  1872,  Ch.  161,  be  restrained  from  disposing  of  them;  and  even  after 
the  exchange,  if  the  stock  was  worthless,  so  that  the  bonds  were  with- 
out consideration,  the  company,  and  the  defendant,  as  its  officer  and 
agent,  might  be  restrained  from  negotiating  them  (Farnham  v.  Bene- 
dict, 39  Hun,  22  [1886]). 

In  an  action,  under  L.  1881,  Ch.  531,  to  prevent  a lease  of  wharf  and 
ferry  property  it  was  held  that  the  act  did  not  disable  a taxpayer  who 
might  have  been  desirous  of  obtaining  the  leasehold  interest,  or  who 
bid  at  the  sale,  or  previously  owned  a leasehold  term  in  the  same 
property,  from  maintaining  such  an  action  as  this.  Such  a person  is 
authorized  to  maintain  the  action,  if,  upon  the  facts  appearing,  the 
disposition  proposed  to  be  made  of  the  property  and  the  ferry 
franchises  was  illegal  (Hull  v.  Ely,  2 Abb.,  N.  C.,  440,  distinguished; 
Starin  v.  Mayor,  42  Hun,  549  [1886] ; reversing  S.  C.,  1 N.  Y.  State 
Rep.,  544  [1886]). 

An  action  will  lie,  under  L.  1881,  Ch.  531,  to  prevent  officers  of  a 
city  from  wasting  its  property  by  cancelling  and  discharging  a judg- 
ment in  its  favor  upon  payment  of  a sum  much  less  than  its  value  for 
the  purpose  of  favoring  the  debtor  at  the  expense  of  the  city  (Standart 
u Burtis,  46  Hun,  82  [1887]). 

In  a particular  case  against  the  treasurer  of  Queens  county  it  was 
held  that  an  action  could  be  maintained  under  L.  1881,  Ch.  531 


TAX  ON  BOGS.  359 

(Warrin  v.  Baldwin,  105  N.  Y.,  534  [1887]  ; reversing  S.  C.,  35 
Hun,  334). 

The  enumeration  in  the  act  of  1872  of  the  “ officers,  agents,  com- 
missioners or  other  persons,  acting  for  or  in  behalf  of  any  county, 
town,  or  municipal  corporation,”  as  the  persons  against  whom  an 
action  may  be  brought,  does  not  dispense  with  the  necessity  of  joining 
all  other  persons  who  will  be  directly  affected  by  the  judgment  and 
are  necessary  parties  to  a complete  determination  of  the  controversy 
(Osterhoudt  et  al.  v.  Board  of  Supervisors  of  the  County  of  Ulster 
et  al.,  98  N.  Y.,  239,  244  [1885]). 

The  action  under  these  statutes  can  only  be  maintained  against  the 
town,  its  officers  or  agents.  The  bondholders  are  proper  parties  to  be 
joined  with  the  town,  but  the  action  can  not  be  maintained  against 
them  alone  (Calhoun  v.  Millard,  16  N.  Y.,  State  Hep.,  46  [1888]). 

For  various  cases  brought  under  this  act  see.  Bows  v.  Village  of 
Irvington,  13  Abb.  N.  C.,  162  (1883);  Hills  v.  Peekskill  Savings  Bk., 
26  Hun,  161  (1882);  reversed  S.  C.,  101  N.  Y.,  490  (1886);  Boosevelt  v. 
Mayor,  1 How.  Pr.  (N.  S.),  205  (1884);  Sherman  v.  Trustees  Clifton 
Springs,  27  Hun,  390  (1882);  Strang  u Cook,  47  Hun,  46  (1888). 


XXVI. 

TAX  ON  BOGS. 

1 R.  S.,  Part  1,  Ch.  20,  Title  17,  p.  703  (3  R.  S.,  7th  Ed.,  p.  2115): 

§ 1.  Imposes  an  annual  tax  of  three  dollars  on  every  bitch  dog,  and 
upon  every  additional  one  owned  or  harbored  by  the  same  person  or 
family,  five  dollars;  upon  every  other  dog,  fifty  cents,  and  upon  every 
additional  dog,  two  dollars,  to  be  collected  in  all  the  counties  except 
New  York.  (As  amended  by  L.  1862,  Ch.  244,  p;  442.) 

§ 2.  Repealed.  (L.  1862,  Ch.  244,  p.  442.) 

§ 3.  Owner  to  deliver  description  to  assessor. 

§ 4.  Makes  it  the  duty  of  assessors  to  enter  the  names  of  the  persons 
liable  to  such  tax  and  the  number  of  dogs  assessed  to  each  in  the 
annual  assessment-rolls.  (As  amended  by  L.  1862,  Ch.  244,  p.  442.) 

§ 5.  Makes  the  time  that  “now  required  by  law  for  the  collection  of 
taxes.”  (As  amended  by  L.  1862,  Ch.  244,  p.  442.) 

§ 6.  Bog  may  be  killed  after  five  days  refusal  or  neglect  to  pay  tax. 

§ 7.  Allows  the  collector  ten  dollars  in  every  hundred  collected. 
(As  amended  by  L.  1862,  Ch.  244,  p.  442.) 

§ 8.  Tax,  how  applied. 

§§  12, 13, 14.  Payment  for  damages  through  taxation.  (As  amended 
by  L.  1862,  Ch.  244,  p.  442.) 

§ 19.  Supervisors  to  sue  for  penalties. 

§ 20.  Person  in  possession  of  dog  to  be  deemed  owner. 
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See  the  following  statutes  upon  this  subject  which  affect  the  follow- 
ing counties: 

Rockland  and  Richmond,  L.  1832,  Ch.  273,  p.  479. 

Westchester,  L.  1832,  Ch.  273,  p.  479;  L.  1843,  Ch.  146,  p.  177. 

Columbia,  Dutchess  and  Cattaraugus,  L.  1835,  Ch.  117,  p.  102;  L. 
1839,  Ch.  82,  p.  70. 

Allegany,  L.  1835,  Ch.  117,  p.  102;  L.  1840,  Ch.  188,  p.  135. 

Putnam,  L.  1838,  Ch.  315,  p.  315. 

Yates,  L.  1837,  Ch.  271,  p.  286;  L.  1839,  Ch.  82,  p.  70. 

Columbia,  L.  1866,  Ch.  595,  p.  1272. 

Ontario,  L.  1864,  Ch.  197,  p.  387,  § 1;  L.  1865,  Ch.  314,  p.  525;  L. 
1878,  Ch.  228,  p.  285. 

Saratoga,  L.  1865,  Ch.  200,  p.  330. 

City  of  Lockport,  L.  1871,  Ch.  52.  p.  77. 

L.  1875,  Ch.  482,  p.  556,  §1: 

Subd.  14.  Authorizes  boards  of  supervisors  to  impose  a tax  on  dogs 
to  provide  means  to  pay  damages  done  to  sheep. 

L.  1878,  Ch.  228,  p.  285;  amending  L.  1864,  Ch.  197,  p.  387: 

Tax  to  pay  for  sheep  killed  by  dogs. 

One  who  affords  shelter  or  protection  to  a dog,  temporarily  or  per- 
manently, “harbors”  him  within  the  statutes  imposing  the  tax 
(Robinson  v.  Rowland,  26  Hun,  501  [1882]). 

Where  the  assessors  place  the  name  of  a resident  on  the  roll  to  be 
taxed  for  dogs,  and  there  is  evidence  that  he  harbored  the  dogs,  the 
assessors’  decision  can  not  be  attacked  collaterally  nor  be  the  ground 
of  an  action  against  them  (lb.). 


XXVII. 

VARIOUS  TOWN  AND  COUNTY  CHARGES. 

The  provisions  of  the  Revised  Statutes  are  as  follows: 

1 R.  S (7th  ed.)  p.  841: 

“ § 2.  The  following  shall  be  deemed  town  charges: 

1.  The  compensation  of  town  officers  for  services  rendered  for  their 
respective  towns; 

2.  The  contingent  expenses  necessarily  incurred  for  the  use  and 
benefit  of  the  town; 

3.  The  monies  authorized  to  be  raised  by  the  vote  of  a town  meet- 
ing, for  any  town  purpose;  and, 

4.  Every  sum  directed  by  law  to  be  raised  for  any  town  purpose.” 

2 R.  S.  (7th  ed.)  p.  978. 


VARIOUS  TOWN  AND  COUNTY  CHARGES. 


361 


“§  3.  The  following  shall  be  deemed  county  charges: 

1.  The  compensation  of  the  members  of  the  board  of  supervisors, 
of  their  clerk,  and  of  the  county  treasurer: 

2.  The  fees  of  the  district  attorney,  and  all  expenses  necessarily 
incurred  by  him  in  criminal  cases  arising  within  the  county : 

3.  The  accounts  of  the  criers  of  the  several  courts  within  the  county, 
for  their  attendance  in  criminal  cases : 

4.  The  compensation  of  sheriffs  for  the  commitment  and  dis- 
charge of  prisoners  on  criminal  process,  within  their  respective 
counties: 

5.  The  compensation  allowed  by  law  to  constables  for  attending 
courts  of  record,  and  reasonable  compensation  to  constables  and 
other  officers,  for  executing  process  on  persons  charged  with  criminal 
offenses;  for  services  and  expenses  in  conveying  criminals  to  jail;  for 
the  service  of  subpoenas  issued  by  any  district  attorney;  and  for  other 
services  in  relation  to  criminal  proceedings  for  which  no  specific  com- 
pensation is  prescribed  by  law : 

6.  The  expenses  necessarily  incurred  in  the  support  of  persons 
charged  with,  or  convicted  of  crimes,  and  committed  therefor  to  the 
several  jails  of  the  county: 

7.  The  sums  required  by  law  to  be  paid  to  prosecutors  and  wit- 
nesses in  criminal  cases: 

8.  The  accounts  of  the  coroners  of  the  county,  for  such  services  as 
are  not  chargeable  to  the  persons  employing  them: 

9.  The  monies  necessarily  expended  by  any  county  officer  in  execu- 
ting the  duties  of  his  office,  in  cases  in  which  no  specific  compensation 
for  such  services,  is  provided  by  law: 

10.  The  accounts  of  the  county  clerks,  for  services  and  expenses 
incurred  under  the  sixth  chapter  of  this  act: 

11.  All  charges  and  accounts  for  services  rendered  by  any  justice 
of  the  peace,  under  the  laws  for  the  relief  and  settlement  of  the  poor 
of  such  county,  and  for  their  services  in  the  examination  of  felons, 
not  otherwise  provided  for  by  law: 

12.  The  sums  necessarily  expended  in  each  county,  in  the  support 
of  county  poor-houses,  and  of  indigent  persons  whose  support  is 
chargeable  to  the  county: 

13.  The  sums  required  to  pay  the  bounties  allowed  by  law  for  the 
destruction  of  wolves  and  other  noxious  animals,  and  chargeable  to 
the  county: 

14.  The  sums  necessarily  expended  in  repairing  the  court-houses 
and  jails  of  the  respective  counties: 

15.  The  contingent  expenses  necessarily  incurred  for  the  use  and 
benefit  of  the  county:  and, 

16.  Every  other  sum  directed  by  law  to  be  raised  for  any  county 
purpose,  under  the  direction  of  a board  of  supervisors.” 

[Note.— The  following  are  some  of  the  most  important  town  and  county 
charges  in  addition  to  those  heretofore  considered  in  previous  chapters.] 

L.  1831,  Ch.  277,  p.  346: 

§ 5.  Expense  of  educating  paupers  county  and  town  charges. 

46 


862 


VARIOUS  TOWN  AND  COUNTY  CHARGES. 


L.  1842,  Ch.  135,  p.  141: 

§§  26,  27.  Support  of  indigent  insane,  a county  charge. 

§ 37.  County  liable  for  expenses  of  insane  sent  to  asylum  by  order 
of  court. 

L.  1845,  Ch.  69,  p.  53: 

§ 13.  Military  guard  for  county  prison  a county  charge. 

§ 16.  Expenses  of  sheriff  a county  charge. 

L.  1850,  Ch.  324,  p.  692,  § 5: 

Expenses  of  board  of  health  a county  charge. 

L.  1853,  Ch.  195,  p.  376: 

Expenses  on  change  of  venue  in  criminal  cases  to  be  a charge  on  the 
county  from  which  the  transfer  is  made. 

L.  1855,  Ch.  428,  p.  800: 

City  or  county  liable  for  loss  of  property  destroyed  or  injured  in 
consequence  of  any  mob  or  riot. 

L.  1857,  Ch.  61,  § 1,  p.  94;  repealed  by  L.  1884,  Ch.  438,  p.  511: 

Counties  and  towns  chargeable  with  the  expenses  of  certain  orphan 
children  at  asylums. 

L.  1863,  Ch.  325,  p.  546: 

The  care  and  education  of  indigent  deaf-mutes  a county  charge. 

L.  1869,  Ch.  895,  p.  2257: 

Expenses  of  custody  of  lunatics  to  be  borne  by  the  county. 

L.  1874,  Ch.  446,  p.  564: 

Title  1,  Art.  1,  §§  15,  16.  Expenses  of  insane  person  to  be  paid  by 
county  or  town  (amended  by  L.  1880,  Ch.  164,  p.  286). 

Title  1,  Art.  2,  §§  22,  23,  25,  26,  27,  32. 

Title  3,  §§  30-33. 

Title  4,  §§  5-7,  10. 

L.  1884,  Ch.  228,  p.  286: 

Taxpayers  of  the  county  chargeable  with  the  support  of  a person 
arrested  on  execution  issued  on  a judgment  of  fifty  dollars,  or  under, 
may  apply  for  his  discharge  after  six  months  imprisonment  at  the 
expense  of  the  county. 

L.  1885,  Ch.  34,  p.  101;  amending  L.  1881,  Ch.  203,  p.  303,  as  amended 
by  L.  1883,  Ch.  247,  p.  261,  and  L.  1884,  Ch.  319,  p.  383: 

Burial  of  destitute  sailors  and  soldiers  a county  charge. 
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to  determine  validity  of  tax  sale,  original  owner  not  proper  party,  196 
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mandamus 339 
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Adopted  child.  See  collateral  inheritance  tax 231 

Advertisements  : 

in  tax  sale,  expenses  of 187 

of  notice  to  redeem  from  tax  sales 302 

of  inspection  of  assessment-rolls  in  New  York  city 283 

of  lands  for  sale,  notice  of  to  county  treasurer 200 

of  lands  for  tax  sale,  possession  of 195 

of  property  distrained  by  sheriff  or  marshal 294 

of  sale  for  taxes,  arrears  of  Croton  water  in  New  York  city 298 

of  sale  of  lands  forming  a parcel 299 

of  sale  of  lands  for  unpaid'taxes 186 

of  tax  sale,  description  of  lands  in  197 

of  time  and  place  of  sale  by  collector 166 

of  unsubdivided  non-resident  land 197 

Affidavit  : 

for  replevin,  requisites  of 349 

of  assessors,  omission  of,  on  tax-roll 162 

of  assessors  to  copy  of  assessment-roll 162 

of  assessors  to  tax-roll,  mandamus  to  compel 338 

of  collector  for  Comptroller’s  sale 187 

of  collector  on  return  of  unpaid  taxes 182 
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occupying  land,  owner  considered  taxable  inhabitant 261 
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by  fire  and  marine  insurance  companies,  misdemeanor  for  neg- 
lect of 216 

neglect  of  corporation,  joint  stock  company  or  association  to 

furnish,  effect  of 204 

of  fire  and  marine  insurance  companies 216 

of  racing  associations  to  Comptroller 218 

of  every  association,  corporation  and  joint  stock  company  must 

be  made 202 
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of  taxes 39,  169,  303 

of  tax  on  altered  school  district ' 271 

on  business  of  foreign  corporations 206 

of  taxes,  do  not  affect  contract  for  payment  of  taxes 169 

of  taxes  on  parcel  sold  at  tax  sale 303 

of  taxes  in  New  York  City 292 

of  taxes  in  divided  town  or  ward 184 

on  lands  assessed  in  gross 256 

power  of,  absolute 30 

power  of,  vested  in  legislature 41 

power  of,  unlimited 29,  30 

Appraisal  of  business  of  foreign  corporations  not  made 206 

Appraisal  of  property  for  collateral  inheritance  tax 231 

Appraised  value  of  legacy,  collateral  inheritance  tax 23* 
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accepting  fee,  misdemeanor 236 

for  collateral  inheritance  tax 235 

for  collateral  inheritance  tax,  payment  of . 235 

returns  for  collateral  inheritance  tax  to  be  kept  by  surrogate 237 

stores  in  the  city  of  New  York  exempt  from  taxes 289 

for  collateral  inheritance  tax,  duties  of 235 

Appraisement  for  collateral  inheritance  tax,  appeal  from 235 

Appraisement  of  property  for  collateral  inheritance  tax 235 

Aqueduct  in  New  York  city 282 

Arrears  : 

additional  interest  on  in  New  York  city 291 

in  excess  of  State  tax,  how  paid 183 

in  New  York  city 307 

in  tax  books,  limit  of  time  for  correction 284 

of  personal  tax,  attorney  to  collect 308 

of  personal  tax  on  corporation,  manner  of  recovery 295 

of  personal  taxes,  duties  of  attorney  for  collection  of 295 

of  personal  taxes,  proceedings  to  enforce,  dismissed 295 

of  road  tax,  levy  for 245 

of  road  tax,  to  whom  paid 245 

of  tax  on  non-resident  lands 184 

of  taxes  and  water-rents,  return  of  to  clerk  of  arrears 297 

of  taxes,  costs  of  sale  for 293 

of  taxes  in  New  York  city,  levy  for 293 

of  taxes  on  non-resident  lands,  account  of,  by  county  treasurer  ...  183 

payment  of,  to  Comptroller 184 

statement  of,  furnished  by  Comptroller 183 

suit  for  collection  of,  by  attorney 295 

Arrest  of  defendant  in  suit  of  foreign  fire  insurance  company’s  agent,  224 

Arrest  on  execution,  when  a county  charge 362 

Assay  office,  exempt 47 

Assessments  : 

actions  to  vacate 315 

adjacent  towns,  lands  in 240 

after  decease  of  owner 13(T 

against  occupant  instead  of  owner,  when  not  void 345 

against  non-resident  executors 286 

against  railroad  company,  review  of 321 

against  resident  stockholders 165 

of  school  tax,  change  of  district  of 261 

against  trustee,  guardian,  executor,  administrator,  how  made...  122 

against  wrong  owner  invalid 333 

alteration  of  records  of 286 

of  annual  wheat  rents 311 

amount  of,  for  each  county,  statement 154 

application  for  reduction  of,  by  executors ...  316 

application  of  executor  for  correction  of : 164 

books  in  New  York  city,  when  closed 285 
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by  board  of  aldermen 

by  city  on  its  bonds 

by  commissioner  when  irregular,  liability 

by  deputy  tax  commissioners 

by  trustees  of  school  district,  lists  of 255 

collected  by  school  trustees,  liabilities  for . 344 

corrected  by  court,  effect  on  subsequent  assessment 324 

correction  of,  when  erroneous 129  152  345 

correction  of,  by  assessors £ ’ * 13g 

correction  of,  by  certiorari 312 

correction  of,  by  mandamus 

error  in  name 
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320 


242 

240 

244 

244 


erroneous,  no  estoppel  by  payment  of 152 

exemption  from  taxation  does  not  embrace 51 

for  a specific  object,  actions  on 313 

for  city  improvements,  a lien  in  New  York  City  * . : . . * ’ * * ’ ’ ’ ' ‘ ' ' ‘ ' ' 295 

for  collateral  inheritance  taxes,  to  be  kept  by  surrogate 237 

for  collateral  inheritance  tax,  appeal  from ' 235 

for  conducting  banking  department,  statutes  on . . . . . . . . . . . . . . . . ’ 218 

for  deficiency  in  road  tax 

for  funds  to  purchase  tools,  etc.,  for  highways  

for  highways,  erroneous 

for  highways,  list  of  persons  neglecting  to  work 

for  property  of  individuals,  manner  of  making  ....  Hg 

for  road  labor,  who  liable  to ’ ^ 

for  road  tax,  money  and  stock  corporations  not  liable 

for  road  tax,  credit  for  private  road  work 

for  schools 

for  school  tax,  irregularity  of 

for  school  tax,  reduction  of 

for  village  improvements 

fraudulently  conducted,  effect  of ^ 

grounds  for  remission  of 

hearing  of  aggrieved  parties 

illegal,  remedies  for 

in  New  York  city 

in  New  York  city,  commissioners  of 

in  New  York  city,  correction  of 

in  New  York  city,  increase  of,  after  May  first  

in  New  York  city,  who  responsible  for ’ ” 

increase  in,  taxpayer  to  be  notified . . ." 

in  two  counties,  action  to  recover  money 
in  two  towns,  interpleader 

increased  valuation  in 

irregularity  in 

irregularly  made 

invalid  sale  for  non-payment  of 

legality  of 
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liability  of  village  trustees  for,  when  erroneous 344 

list  in  New  York  city,  duty  of  common  council  regarding 308 

list  in  school  district,  apportionment  of 271 

list,  necessity  of  owner’s  name  in 284 

not  injuries  to  freehold 333 

of  amount  of  school  tax,  how  made 142 

of  annexed  district,  collection  of 320 

of  assets,  etc.,  of  foreign  fire  insurance  companies 222 

of  bank  shares  in  New  York  city 284 

of  capital  of  foreign  fire  insurance  company 221 

of  corporations,  deductions  from  capital 327 

of  corporations,  joint-stock  companies  and  associations  for  State 

purposes,  exemption  of 210 

of  debts  due  residents 64,  65 

of  district  school  taxes 256,  257 

of  extraordinary  expenditures 275 

of  goods  and  chattels  of  third  parties 166 

of  highway  labor 239,  241 

of  highway  labor  by  commissioners 242 

of  joint  lands,  sale  of 189 

of  land  of  fire  and  marine  insurance  companies 210 

of  lands  in  wrong  town,  liability  for 341 

of  lands  sold  by  the  State 55 

of  lands  taken  for  public  parks 282 

of  life  estates  for  collateral  inheritance  tax 236 

of  land  for  highway  tax,  how  made 242 

of  new  property 258 

of  Niagara  park 317 

of  non-resident  lands  for  school  taxes. 261 

of  New  York  city  funds  employed  in  water  works  282 

of  occupant  instead  of  owner,  when  not  void 345 

of  omitted  property,  how  made 124 

of  part  of  a canal 127 

of  personal  estate,  how  made 6 

of  personal  property,  etc.,  of  insurance  companies 216 

of  personal  property  before  conveyance 165 

of  personal  property,  entry  in  books 285 

of  property  for  collateral  inheritance  tax 231,  235 

of  property  in  two  towns,  interpleader  on 332 

of  personal  property  in  wrong  State 329 

of  personal  property,  names  of 5 

of  property  a judicial  act 311 

of  railroad,  certiorari  to  review 323 

of  railroad  for  road  tax,  commutation 247 

of  railroad  through  lands  of  Indians 127 

of  real  estate  of  railroad,  how  made 127 

of  real  estate  in  New  York  city,  maps  of 283 

of  real  estate  lying  in  two  districts 248 
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of  section  of  railroad 126 

of  subdivided  tracts - 126 

of  tax  for  extraordinary  village  expense 273 

of  taxes  in  large  counties 110 

of  tax  in  separate  road  district 248 

of  taxes  must  be  objected  to,  or  appealed  from 350 

of  villages 272 

of  village  taxes 274,  275,  278 

omission  of  a dollar  mark  in 144 

on  capital  stock  of  corporation 215 

on  exempt  property 325 

on  rents  on  lands  when  defective 152 

on  tenant  for  road  tax 244 

on  villages,  arrears 275 

payment  of 163 

payment  of,  under  judgment  for  partition,  dower  or  foreclosure 163 

place  of 108 

powers  of  commissioners  to  reduce  and  remit 287 

presumption  of  payment  of,  after  lapse  of  time 296 

roads  and  bridges,  additional  for  insufficient  work 239 

record  of,  unchangeable  after  May  first  in  New  York  city 286 

records  of  property  in  New  York  city 290 

redemption  of  property  sold  under  judgment  of  sale  for  partition, 

dower  or  foreclosure 163 

reduction  of,  affidavit  to  obtain,  how  made 132 

reduction  of,  proceedings  on 313 

remedies  for  illegal 311 

to  work  on  highways 240 

to  work  on  highways,  notice  of 244 

valuation  in  New  York  city,  increase  or  diminution  of 285 

what  is  sufficient  description  of  property  in 284 

when  illegal,  stricken  from  roll 322 

when  irregular,  effect  of  seizure 352 

when  a lien 296 

when  made 6 

when  not  breach  of  covenant  against  encumbrancers 144 

when  reviewable  in  equity 330 

when  reviewable  by  Court  of  Appeals 324 

sale  for  in  New  York  city 297 

testimony  of  assessor  in  replevin 352 

time  of  lien  of 334 

time  of  making 119 

unjust,  may  be  reviewed  by  the  Court  of  Appeals 324 

refusal  of  assessors  to  receive  evidence  on 318 

regularity  of,  impeachment  of 169 

restrained  by  equity  from  being  enforced 333 

review  of 287 

revision  of 131 
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addition  of  tax  returned  as  unpaid  to,  when  void. 181 

alteration  of  description  of  non-resident  lands  on,  in  New  York  city,  291 

before  delivered  to  board  of  aldermen,  rights  of  taxpayers 284 

binding  on  commissioners 246 

certiorari  for  return  to 311 

commissioners  of  taxes 282 

completion  of,  omission  to  give  notice  of 129 

complaint  against  proportion  of  tax  assessed 317 

completion  of  and  delivery  to  collector  145 

copy  of  affidavit  on 162 

copy  of,  filed  by  supervisors,  when  good 144 

corrected  when  delivered  to  collector  of  town  or  ward 145 

defective  description  in ’. 121 

delivery  of,  provision  directory 145 

delivery  of,  to  collector 274 

delivery  of,  to  town  or  village  clerk 326 

designation  of  subdivided  lots  in 125 

error  in,  how  corrected 144 

errors  on  the  face  of 344 

for  highway  labor 240 

for  water  rates 297 

in  New  York  city,  certificate  of  tax  commissioners  on. 290 

in  New  York  city,  corrections  to  be  made  in 285 

in  New  York  city,  delivery  of,  to  bo.ard  of  aldermen 290 

in  New  York  city,  to  be  delivered  to  receiver  of  taxes 291 

in  New  York  city,  to  be  public 283 

insertion  of  copies  of  leaves 146 

inspection  of,  to  be  permitted 131 

irregularity  in,  when  does  not  invalidate 192 

land  or  taxable  property,  undervalued. 144 

loss  of,  by  collector 173 

meaning  of  term 323 

oath  of  the  assessors 135 

of  school  district 269 

of  several  towns  in  same  school  district 269 

of  town,  defect  in 169 

of  town,  parts  of  tracts  of  lands 241 

of  villages 273 

of  villages,  judgments  included  in 278 

omissions  from 285 

open  to  public  inspection 326 

premature  affidavit  of  assessors 162 

preparation  of 120 

presumed  illegal 335 

provisions  of  time  of  filing 326 

publication  of  notice  of  completion 326 

return  of  collector  as  to 182 

setting  aside  sale  for  defect  in, 333 
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striking  off  names  from 295 

to  be  delivered  to  clerk  of  city  or  town 144 

valuation  of  real  or  personal  estate,  how  set  out  in 144 

void,  when 147 

warrant  attached  to 145 

warrant  void,  when 147 

when  correct  to  be  delivered  to  supervisor 144 

Assessors  : 

acting  without  authority,  quo  warranto 336 

acting  in  good  faith,  costs  against 325 

action  for  damages  against 345 

actions  against 344 

agents  of  towns,  when  not 341 

affidavits  to  tax  -roll,  mandamus  to  compel 338 

application  to  Court  of  Common  Pleas  to  enforce  tax 167 

assessment  on  rents  reserved  in  leases  chargeable  on  lands 150 

certificate  indispensable  upon  assessment- roll 161 

costs  against 324 

duties  are  j udicial 46 

duty  in  regard  to  omitted  property 123 

errors  in  judgment,  remedy  for 316 

failure  of  railroad  to  furnish  statement  to 321 

forfeits  for  neglect 143 

functions  are  judicial 53 

grounds  for  review  of  proceedings  of 313 

liability  of 46,  53,  120,  343,  345 

oath  to  assessment-roll 135 

of  taxes  in  New  York  city 309 

of  town  liable  to  action  for  illegal  tax  sale  against  non-resident. . . 337 

of  villages 272 

of  villages,  powers  of,  to  correct  assessment-roll 275 

parties  to  certiorari 322 

powers  of,  in  receiving  evidence 318 

premature  affidavit  on  assessment-roll 162 

presumption  of  performance  of  duty 161 

proceedings,  when  reviewable 315 

report  of  basis  of  valuation  of  property 315 

review  of  proceedings  of 324 

to  deliver  assessment-roll  to  town  clerk 319 

valuation,  to  act  within  jurisdiction,  conclusive 126 

what  to  return  on  certiorari 322 

when  erroneous  assessments  by,  are  not  void 345 

Assets  of  foreign  fire  insurance  companies,  taxation  of 222 

Assignee  for  benefit  of  creditors  not  compellable  to  pay  taxes 163 

Assignment  of  bond  in  tax  proceeding,  order  to  prosecute  equivalent  to,  295 

Assignment  of  certificates  of  sales  of  lands  bid  in 299 

Assignment  of  labor  on  highways 238 

Assistants  of  attorney  for  collection  of  personal  tax  arrears,  salary. . . 308 
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appeal  by,  from  settlement  of  account  by  Comptroller 214 

basis  of  tax  on 211 

common  carrier,  refusal  or  neglect  to  pay  tax # 207 

evasion  of  taxation  by 215 

levy  on  goods  of,  etc.,  by  order  of  Comptroller 214 

neglect  to  file  report,  penalty 207 

neglecting  to  pay  tax  or  furnish  certificates  of  appraisement,  for- 
feit privileges 204 

proceedings  after  settling  account  against 214 

report  of,  to  Comptroller 211 

settlement  of  accounts  against 213 

tax  on 207 

to  pay  tax  on  business 205 

to  transmit  tax  to  treasury  of  State 207 

taxation  on  capital  of 213 

for  racing,  tax  on 218 

State  taxes  upon 202 

Astor  library,  property  of  in  New  York  City 288 

Attachment  by  county  treasurer  against  collector 175 

Attorney,  duty  of,  in  connection  with  personal  tax 295 

Attorney  for  collection  of  personal  tax  arrears,  salary 308 

Attorney  for  collecting  personal  tax  arrears 308 

Attorney  for  foreign  fire  insurance  company  in  New  York  City,  tax  on,  223 

Attorney  for  foreign  fire  insurance  company  to  make  report 222 

Attorney  for  foreign  fire  insurance  company,  undertaking  of 223 

Attorney  for  foreign  fire  insurance  company  to  make  annual  account. . 223 

Attorney-General  to  be  notified  by  Comptroller  to  prosecute  sheriff 175 

Attorney-General  to  file  petition  against  company  for  non-payment  of 

taxes 106,  107 

Attorney-General  to  prosecute  corporation,  joint-stock  company  or 

association  for  evading  taxation . . 215 

Attorney  of  petitioner  for  certiorari 320 

Auction  by  collector,  public  notice  of 166 

Auctioneer’s  sales  35 

Auction  sale  of  property  distrained  for  taxes 294 

Auction  tax  sales,  whom  conducted  by 299 

Audits  board  of,  conclusiveness  of  its  acts 356 

of  claims  already  passed  upon 355 

of  illegal  claim,  when  collusive 355 

Authority  of  tax  collector,  to  be  strictly  followed 167 

Authorities  of  villages,  who  are 279 


B. 

Back  taxes,  limitation  of  action  for  recovery  of 344 

Back  taxes,  when  not  recoverable  from  New  York  city 350 

Banks : 

certiorari  for  tax  on  shares  of 320 

equitable  relief  from  tax  on  shares 334 
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erroneous  assessment,  how  corrected 343 

foreign 217 

misnomer  of  . . . .» . 165 

school  tax  on . . . . . 259 

shares  in  New  York  city,  assessment  of 284 

shares,  taxation  of 30,  78,  83,  84,  85,  86,  87 

statute  concerning,  act  revising 86 

stock,  assessment  upon  against  resident  stockholders 165 

stock,  where  assessed 5 

stock,  how  taxed . ■ . 10 

taxation  of 13,  76,  77,  84 

taxation  of  franchises  of  savings 90 

taxation  of  real  estate  of . . 83 

taxation  of  shares  in  national. 82,  83,  86 

to  keep  lists  of  names  and  residences  of  stockholders 86 

trust  companies 217 

Bankers,  taxation  of,  doing  business  in  the  State 63,  64 

taxation  of  non-resident 61 

Banking  association,  levy  on  stock  for  unpaid  school  tax 262 

Banking  company,  taxation  of  domestic 63,  64 

Banking  department,  assessment  for  conducting,  statutes  on 218 

Banking  and  trust  companies 217 

Bar  to  redemption  from  tax  sale,  when  certificate  is 193 

Basis  for  taxation  of  foreign  corporations 204 

Basis  of  computation  of  tax  on  corporations  under  Laws  1880,  ch.  542. . 206 

Basis  of  tax  under  L.  1880,  ch.  542 211 

Batteries,  exemption  of 48 

Beneficiaries  to  pay  collateral  inheritance  tax 231 

Benevolent,  charitable  and  missionary  corporations,  exemption  of 290 

Benevolent  Fund  of  Exempt  Firemen  of  New  York  City 224 

Benevolent  society,  exemption  of 52 

Bequests  exempt  from  collateral  inheritance  tax 230 

Bequests,  return  of,  see  collateral  inheritance  tax 234 

Bequests  to  collaterals,  tax  on 229 

Bequests  to  executors,  collateral  inheritance  tax 232 

Bidding  in  at  tax  sales 299 

Bidding  in  at  tax  sale  by  Brooklyn  registrar 344 

Bidding  in  at  tax  sales,  assignment  of  certificates 299 

Bidding  in  at  tax  sale  by  owner,  measure  of  damages 346 

Bidding  in  lands  at  tax  sale  for  State 201 

Bids  in  tax  sales  on  behalf  of  State 193 

Bill  in  the  nature  of  interpleader 328 

Bill  for  an  ears  of  taxes,  etc.,  requisition  for 305 

Bill  in  the  nature  of  interpleader  distinguished  from  strict  interpleader,  332 

Board  of  aldermen,  duties  of,  as  to  non-resident  lands 291 

Board  of  aldermen,  powers  of,  in  New  York  city 281 

Board  of  aldermen,  no  power  to  remit  tax 287 

Board  of  audit,  conclusiveness  of  its  acts  357 
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Board  of  commissioners  for  water  works  in  villages 279 

Board  of  education,  powers  of 267 

Board  of  Equalization  : 

duty  of 153 

place  of  meeting  and  duties 154 

secret  session 156 

statement  of  amount  of  assessment  for  each  county. 154 

Board  of  Supervisors  : 

appeal  to,  in  school-tax  matters 268 

appeal  from  decision  of,  when  to  be  made  and  filed 156 

delivery  of  corrected  assessment-roll  by 145 

equalization  by 146 

fees  of,  a county  charge 360 

fees  for  services 150 

mandamus  issuable  to 338 

may  legalize  acts  of  officers -. 346 

powers  of. 143,  150 

power  to  correct  assessment  and  rents 152 

powers  of,  to  change  record 285 

proceedings  of,  on  school  tax 262 

proceedings  to  collect  tax 262 

to  assess  highway  labor 239 

to  order  collection  of  highway  tax  arrears 245 

under  valuation,  how  corrected  by 145 

what  actions  of,  are  corporate  acts 343 

Boarding  school,  exemption  of . 48,  49 

Bonafide  purchaser,  cancellation  of  town  railroad  bonds  in  hands  of. . 358 

Bond  : 

executing  warrant  before  giving 264 

from  legatees  in  expectancy  for  payment  of  collateral  inheritance 

tax 231 

indemnity  on  duplicate  certificate  of  redemption  from  tax  sale. . . . 305 

of  collector,  discharge  of 175 

of  collector,  omission  of  name  in 172 

of  collector  of  union  free  schools 266 

of  collector,  when  invalid 172 

of  non-resident,  taxation  of 72 

of  school  tax  collector 263,  269 

of  tax  collector ! 275 

of  taxpayer  in  action  against  town  officers  for  waste 355 

of  tax  receiver  and  deputy  receiver  in  New  York  city. . . — 291 

of  village  tax  collector 279 

assessment  by  city  on  its  own 59 

for  payment  of  collateral  inheritance  tax. 232 

issued  in  aid  of  railways,  exemptioji  of. 75 

issued  to  take  up  bonds 150 

of  collectors 172 
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of  collector,  renewal  of 176 

of  New  York  city,  exemption  of 281 

of  railroads  redeemed  by  taxes  on 150 

of  school  districts 254 

of  the  United  States,  collateral  inheritance  tax  on 229  . 

of  United  States,  exemption  of 76,  77,  78 

of  United  States,  refunding  tax  collected  on 308 

United  States,  correction  of  assessment  on 343 

Bondsmen  of  collector 173 

Books  and  records  of  corporation,  examination  of,  by  Comptroller 212 

Books,  maps,  etc.,  of  commissioners  of  taxes 282 

Books  of  racing  associations  to  be  examined 218 

Books  of  tax  commissioners  285 

Borrowing  additional  money  by  villages 279 

Borrowing  money  by  board  of  aldermen 281 

Borrowing  money  on  credit  of  village 279 

Boundary  lines  of  towns,  supervisors’  powers  when  disputed 341 

Boundaries  of  subdivided  lands,  when  to  be  given 125,  140 

Beidges  : 

companies,  incorporation  of  bridge 249 

in  town,  village  or  city,  erection  of 251 

tax,  appeal  from  bridge 250 

and  highways 238 

estimate  of  expenses  for 239 

in  villages,  expense  of  construction  and  repair 280 

primary  duty  of  repairing 250 

public,  authority  over 250 

rebuilding  by  adjoining  towns 249 

removal  of  snow  from 239 

repair  and  rebuilding  of 250 

village  tax  to  construct. 279 

where  assessed. 116 

Broker’s  sales 34 

Brooklyn,  as  to  sales  of  taxes 22 

Brooklyn  city  registrar,  right  of,  to  bid  in  at  tax  sale 344 

Brooklyn  registrar  of  arrears,  mandamus  to 340 

Brooklyn  tax  sales,  duty  of  Comptroller  when  void 351 

Buffalo  city  special  provision  as  to  fire  insurance  company  tax  226 

Buffalo,  corporations  in  the  city  of  117 

Buffalo,  illegal  assessment  in * 334 

Buildings  for  public  worship  exempt  from  taxation  66,  289 

Buildings  placed  on  lands  sold  for  taxes,  removal  of . . 302 

Burden  of  proof  in  attacking  tax  title 191 

Burial  chapel,  effect  to  create  .exemptions  .... 54 

Burial  of  destitute  sailors  and  soldiers,  a county  charge 362 

Burying  grounds,  when  exempt 53 

48 
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capital,  taxation  of,  in  hands  of  non-residents 61 

done  without  the  State,  no  tax  on  foreign  corporation  for 204 

of  fire  and  marine  insurance  companies,  tax  on 216 

of  foreign  fire  insurance  company,  place  of 223 

within  the  State,  construction  of  term 207 

of  banking  corporations,  tax  on 217 

tax  on 42 

C. 

Canal  and  Canals 116 

assessment  of,  when  in  a town 127 

bridge  over 251 

debt,  constitutional  provision  as  to 36 

fund 37 

piers 48 

property,  test  of  value  of 128 

Cancellation  : 

of  illegal  bonds 354 

of  judgment  by  city  officers,  action  to  prevent 356 

of  municipal  bonds,  equitable  action  for 354 

of  tax  sales,  mandamus  for 340 

of  town  railroad  bonds  in  handg  of  bona  fide  purchaser 356 

of  sales 195 

of  sale  by  Comptroller,  when  can  be  set  aside 200 

of  sale,  interposition  of  equity  to  prevent 332 

of  sale  for  non-payment 189 

of  tax  sale,  certiorari  to  Comptroller 196 

of  tax  sales,  Comptroller  to  be  disinterested 199 

of  tax  sale,  grounds  for  to  be  specified 200 

of  tax  sale  for  non-payment  by  purchaser 198 

of  taxes  returned  as  unpaid  and  repayment. 184 

Canceled  taxes,  proceedings 183 

Canceled  tax,  settlement  of  account  of , 18^ 

Cancer  hospital  in  New  York  city  exempt  from  taxes 309 

Capital  cases,  expenses  of  counsel  in 149 

Capital  Stock  : 

of  corporation,  assessment  on  valuation  of 215 

of  corporation,  joint-stock  company  or  association,  taxation  of — 213 
of  corporation,  joint-stock  company  and  association  to  be  annually 

reported  202 

of  corporation,  joint-stock  company  or  association  partly  employed 

within  the  State 213 

of  company  on  failure  to  make  six  per  cent  dividend,  proceedings 

upon 202 

employed  in  the  State,  apportionment  of  tax  on 207 

of  bank,  assessment  of 77 
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value  in  taxation,  deductions  from  318 

taxation  of,  of  corporations 95,  96,  97,  98,  99,  100,  101,  102 

taxation  on  business 61 

employed  in  New  York  city  water  works 282 

of  foreign  insurance  company,  collection  of  tax  on 221 

of  foreign  fire  insurance  companies,  tax  on 221 

of  foreign  fire  insurance  company,  what  is 221 

moneyed,  what  investments  are  not  taxable  as 81 

Casualty  Insurance  Company,  exemption  of 73 

Cemetery  : 

association,  exemption  of 54 

for  incorporated  villages,  tax  for 278 

and  lands,  exemptions 48,  54 

lands,  cannot  be  sold  under  execution 57 

in  villages,  notice  of  tax 278 

Certificates  : 

to  account  of  school  tax  collector 261 

of  amount  of  capital  of  foreign  fire  insurance  companies 222 

of  anticipated  road  tax 247 

of  aggregate  valuation,  transmitted  to  Comptroller 149 

of  appraisement,  neglect  or  refusal  of  corporation,  joint-stock 

company  or  association  to  furnish,  effect  of 204 

of  assessor  upon  assessment-roll  necessary 161 

of  authority  for  foreign  fire  insurance  companies,  reciprocal  act. . 227 

to  bar  redemption  from  tax  sale 193 

of  Comptroller 189 

of  Comptroller  as  to  proof  of  service  of  notice,  must  be  under  seal,  195 

of  Comptroller,  attached  to  tax  lease,  must  be  under  seal 195 

of  credit  of  anticipated  road  tax 247 

by  county  treasurer  of  proceedings  against  collector 175 

of  deposit  of  the  United  States,  exemption  of 76 

of  Deputy  Comptroller  to  copy  of  paper,  effect  of 197 

of  indebtedness  of  the  United  States,  exemption  of 76,  77 

of  mayor  and  Comptroller  for  exemption  from  taxation 309 

of  redemption  from  tax  sale,  loss  of 305 

of  redemption  in  tax  sale 123 

of  sale,  filing  of 186 

of  sale  may  be  sold 189 

of  sale,  neglect  to  issue,  action  on 332 

of  sale  to  be  given  to  purchaser  at  tax  sale 298 

of  sale,  what  it  may  cover 189 

of  tax  commissioners  on  assessment-rolls  in  New  York  City 290 

of  tax  sale,  effect  of  irregularity 303 

of  tax  sale,  loss  of 189 

of  tax  sale,  owner  must  pay  sums  mentioned  in 303 

of  tax  sale,  sale  of 299,  344 

of  tax  sale,  when  set  aside  by  equity 333 

of  tax  sale  when  void,  Brooklyn  comptroller’s  duty  in  relation  to. . 351 
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of  town  auditors’  authority  for  levy 149 

of  town  auditors’  meeting 149 

of  town  auditors  sufficient  for  supervisors 149 

of  town  auditors,  when  sufficient 149 

of  treasurer,  transmission  of  collector’s  account 182 

of  valuation  sent  to  comptroller 144 

Certiorari  : 

a special  proceeding 323 

effect  of  delay  in  applying  for 316 

against  assessors  refusing  to  receive  evidence 318 

against  school  commissioners 311 

to  assessors,  what  to  be  returned  under 322 

barred  by  laches 323 

at  common  law 15 

to  charge  assessment  against  non-resident  executors 286 

<?onclusiveness  of  returns  to 323 

conditions  of  allowance  of 321 

to  correct  assessments,  limitations  of 287 

to  correct  over  valuation  of  assessments 286 

costs  on 315,  325 

to  county  judge  313 

to  correct  assessment,  when  granted 312 

•on  decisions  of  tax  commissioners 306 

deeds  as  presumptive  evidence  in  proceedings  on 323 

dismissal  of,  by  general  term 317 

duties  of  relator  in 318 

effect  of  improper  joinder  of  relators 321 

-evidence  in 321 

from  what  court  to  issue 321 

for  illegal  assessment  and  taxation 311 

for  illegal  proceedings  of  supervisors 353 

to  inferior  tribunal 312 

issues  in  discretion  of  court 316 

notice  of  granting 319 

not  granted  to  owner  of  land  sold  for  taxes 196 

objections  to 323 

on  petition  to  Supreme  Court 319 

quashed  on  the  merits 318 

to  review  assessment  of  railroad 323 

parties  to 322 

powers  of  officer  or  tribunal  under 317 

practice  on 315 

for  refusal  to  exempt  property 320 

to  review  assessment  in  New  York  City 285 

to  review  assessment  of  United  States  bonds 343 

to  review  or  correct  decision  of  tax  commissioners 286 

to  review  settlement  of  account  by  comptroller 214 

in  State  taxation 16 
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stay  under  section  2131,  Code  of  Civil  Procedure 322 

time  for  applying  for 321 

to  be  confined  to  certain  records 287 

to  try  title  to  office  of  tax  officers 321 

under  statute  of  1880 16 

verification  of  petition  for 320 

waiver  of  objections  on 325 

what  petition  for,  to  contain 321 

what  to  include 310 

when  barred  by  laches 320 

when  it  will  not  lie 315 

when  must  be  returned 322 

when  supervisor  of  town  to  be  a party 319 

when  superseded 314 

when  to  be  quashed 316 

when  to  stay  proceedings  of  assessors,  etc. 321 

who  are  proper  parties  to 321 

who  can  obtain 315 

who  entitled  to 314 

who  has  a right  to 320 

Chancery  refusing  to  take  jurisdiction,  grounds  of 328 

Changes  : 

of  assessment  to  new  purchaser 119 

of  ownership  of  real  estate  on  tax  list 283 

of  rate  of  interest  on  taxes  and  assessments 296 

of  record  of  assessments  in  New  York  city 286 

of  residence  by  owner 119 

of  road  tax,  manner  of  effecting 247 

of  district  for  school  taxes 261 

of  valuation  on  altering  school  district 271 

of  venue  in  criminal  cases,  county  charge 360 

Charges  : 

upon  counties  and  towns 358 

on  a county,  purchase-money  on  invalid  sale  is 195 

upon  county,  unpaid  school  tax  is 262 

on  foreign  insurance  companies,  reciprocal  act 227 

for  neglect  to  work  on  highway 245 

upon  real  estate,  collateral  inheritance  tax 233 

upon  school  district,  how  paid 256 

upon  school  district,  what  expenses  are 256 

of  tax  against  non-resident  lands 184 

of  tax  when  irregular  or  rejected 183 

on  tax  sales 299 

on  village  property,  what  expenses  are 280 

Charitable  association,  property  of,  exempt  . , 348 

Charitable  corporations  and  societies t 51,  67 

Charitable,  missionary  and  benevolent  corporations,  exemption  of.  .52,  231 

290 
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description  of,  in  replevin , 349 

distrained  on  for  taxes  in  New  York  city 293 

and  goods  not  belonging  to  person  taxed,  seizable 172 

and  goods  of  third  parties,  assessment  of 166 

levied  upon  after  refusal  to  pay  tax 167 

Checks  for  money  of  authorized  officers  of  the  United  States,  exemp- 
tion of 76 

Check  in  payment  of  taxes 162 

Children's  Aid  Society,  property  of,  in  the  city  of  New  York 289 

Church,  exemption  of 50 

City  chamberlain,  tax  warrant  issued  to,  effect  of 172 

City  clerk  to  keep  assessment-roll 144 

City  clerk  to  receive  notice  of  tax  sales 189 

City  Record,  advertisement  in  of  publicity  of  assessment-rolls 283 

Cities  : 

actions  against,  for  taxes. 342 

of  Buffalo,  illegal  assessment  in 334 

of  Buffalo,  corporations  in , 117 

constitutional  restriction  upon  taxation 37 

indebtedness  of 38 

officials,  action  against,  by  whom  to  be  brought 353 

powers  of  Sinking  Fund  Commissioners 281 

tax  for  the  fire  department  in,  on  foreign  fire  insurance  companies,  226 

specified,  exempted  from  provision  of  tax  act 195 

Claim  and  delivery  not  sustainable  on  ground  of  illegality  of  tax 352 

Claim  of  third  person  to  chattels  sold  for  tax 164 

Claims  passed  upon  reaudited 355 

Claim  for  reduction  of  school  tax 260 

Claim  for  surplus  on  tax  sale 166 

Clerical  insertions  in  rolls 147 

Clerks : 

of  board  of  supervisors,  failure  to  transmit  certificate  to  Comp- 
troller  149 

of  city  or  town  to  keep  assessment- roll 144 

of  county,  county  charges  for 358,  359 

of  county,  when  to  discharge  collector’s  bond 175 

Clerk  of  Arrears  : 

certificate  of,  on  tax  sale 298,  305 

to  notify  mortgagees  of  lands  to  be  sold  for  taxes 301 

to  receive  notice  of  unpaid  water  rents 297 

Clinton  Hall  Association,  property  of,  in  New  York  city 288 

Closing  of  books  of  assessments  in  New  York  city 284,  285 

Cloud  on  Title: 

Comptroller’s  certificate  of  sale,  "when  not.* 192 

conveyance  under  Laws  1880,  ch.  68 335 

equity  action  to  prevent  or  remove 330,  331 

when  a lien  is 333 

what  is  not 197 
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Collateral  descendants,  see  collateral  tax 230 

Collateral  heirs,  tax  on  bequests  to 229 

Collateral  Inheritance  Tax 15,  30,  229 

adopted  child,  in  case  of 231 

apportionment  of 233 

appraisement  for - . . 231,  235 

assessment  of  life  estates 236 

bond  of  executor,  administrator  and  trustee  to  pay 232 

collection  of 233 

constitutionality  of 229 

Const.  Art.  III.,  § 20,  not  applicable 35 

discount  for  prompt  payment 232 

when  due 232 

duties  of  appraiser 235 

erroneous  payment  of 234 

exempt  societies  and  corporations 230,  231 

interest  on 232 

meaning  of  “estate”  in 230 

legacies 231 

life  interests 230 

non-payment  of  — proceedings  of  surrogate 236 

other  States 229 

payment  of,  when  credited  to  executor,  administrator  or  trustee . . 233 

penalty  for  non-payment  of 233 

proceedings  to  collect. 229 

receipts  for  to  be  furnished 233,  238 

repayment  of 234 

repeals  of  statutes  respecting 231 

sale  of  property  to  pay 233 

time  of  taking  effect 230 

when  payable  and  to  whom 231,  233 

venue  of  suit  regarding 236 

United  States  bonds 229 

Collateral  inquiry  into  defects  of  assessment-roll 355 

Colleges 48 

Colleges,  exemption  of 50,  66 

Collection  : 

of  arrears  from  corporations 292 

of  arrears  of  road  tax  by  levy 245 

of  arrears  of  school  fund 252 

of  collateral  inheritance  tax,  expenses  of 237 

of  collateral  inheritance  tax,  proceedings  for 229,  233,  236 

of  evidence  against  corporation,  joint-stock  company  or  associa- 
tion evading  tax,  payment  for 215 

of  highway  labor  by  supervisors 239 

of  illegal  tax,  how  restrained 355 

of  money  to  pay  for  rebuilding,  etc.,  of  bridge 250 

of  money  to  refund  illegal  tax 325,  331 
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of  personal  tax  arrears,  attorney  for 308 

of  railroad  tax 171 

of  rejected  or  canceled  taxes 184 

removal  to  another  county 167 

of  school  district  tax 252,  254 

of  school  moneys,  special  tax  for 270 

of  school  tax,  proceedings  on 142,  256,  261,  263 

of  school  tax  from  railroad 271 

of  school  tax,  warrant  for 257 

of  taxes 11,  160 

of  taxes,  extension  of  time  for 148,  176 

of  taxes  etc.,  by  judicial  proceedings 167 

of  tax  on  bank  shares,  equitable  relief  from 334 

of  taxes  against  corporation 211 

of  taxes  on  foreign  corporations,  enforcement  of 221,  293 

of  taxes  in  large  counties 140,  160 

of  taxes  enjoined  by  equity,  practice  on 330,  333 

of  a tax,  plaintiff  estopped  from  obtaining  injunction 315 

of  taxes  against  fire  and  marine  insurance  company 216 

of  taxes  on  lands  condemned  for  public  parks 282 

of  taxes  in  New  York  city 12,  291,  306,  307 

of  taxes  by  sheriff. 178 

of  taxes  and  assessment  in  villages 274 

of  village  taxes,  warrants  for 278,  279 

affidavit  of  on  return,  irregularity 180 

Collector : 

action  against  for  neglect 164 

affidavit  for  Comptroller’s  tax  sale 187 

appointment  of  new 178 

as  agent  of  town 341 

attachment  by  county  treasurer  against 175 

bonds  of 172 

bond,  discharge  of 175 

bond,  irregularity  in 172 

bond  an  inferior  lien 173 

bond  a lien  on  property 172 

bond,  penalty  in 142 

bond,  renewal  of,  provisions  for 176,  177 

bond,  suit  on  and  defenses 172,  175 

certificate  of  proceedings  against  by  county  treasurer 175 

default  of 184 

delivery  to,  of  completed  assessment-rolls 145 

duties  of 141,  142, 148,  166,  167,  175,  179,  180,  182,  274 

fees  of 175,  176,  268 

knowing  invalidity  of  warrant,  effect 162 

levy  against  by  sheriff 174 

liability  of,  for  executing  void  warrant 344 

mandamus  to  pay  over  moneys .. 338 
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payment  of  moneys  by,  and  returns  of 146,  179 

performance  of  duty  by,  presumption  of 179 

in  place  of  tax  receiver 148 

power  of,  to  make  tax  from  personal  property 164 

protection  of 161,  162,  259 

to  receive  receipts  from  town  officers 179 

to  receive  satisfaction  piece  from  county  treasurer,  when 175 

remedy  by  action  against 345 

remedy  of,  against  replevin 165 

how  restrained  from  paying  illegal  bonds 354 

seizing  goods  and  chattels  of  third  party,  effect 166 

sheriff’s  proceedings  against 174 

return  of,  to  county  treasurer,  not  evidence 182 

special  property  of,  in  goods  seized 172 

of  trespass  against , 346 

of  schools 256 

of  school  iax,  account  of 261 

of  school  tax,  bond  of 263,  269 

of  school  tax,  executing  warrant  before  giving  bond 264 

of  school  tax,  powers  of 263 

of  school  taxes,  how  far  warrant  runs 263 

sureties  of,  on  reappointment 178 

of  taxes  and  assessments  in  villages 274 

of  towns,  fees  of 176 

of  union  free  schools 266 

of  village  taxes,  liabilities  of 279 

warrants  against,  limitation  of . 174 

warrant,  moneys  assessed  for  local  purposes 148,  255 

Collusion,  fraudulent  judgments  by 355 

Collusive  audit  of  illegal  claims 355 

Collusiveness  of  acts  of  board  of  audit 355 

Columbia  College  property  in  New  York  City 288 

Commissioners  : 

appointed  by  Comptroller,  may  administer  oaths  in  examining 

witnesses 212 

assessment  of  highway  labor 242 

of  highways  to  assess  labor  in  towns 241 

of  highways  to  assign  labor  on 238 

of  highways,  duties  of 249 

of  highways  laying  out  private  road,  injunction  against 328 

of  highways  of  town  to  keep  lists 241 

of  highways,  powers  of 238,  239,  247 

of  highways,  how  to  apportion 246 

of  highways,  tax  to  pay  judgment  against 240 

how  to  assess  highway  tax 242 

illegal  acts,  taxpayer’s  action  to  prevent 353 

liability  of,  for  irregular  assessment 248 

49 
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lists  of  liabilities  for  road  taxes  . . . 242 

for  loaning  United  States  money,  tax  sale  of  mortgaged  lands 200 

neglect  to  assign  labor  on  new  highways 238 

of  roads,  appointment  of 248 

of  road  taxes,  discretionary  powers  of 242 

of  taxes,  certificate  of  exemption  by 309 

of  taxes,  duty  of  deputies 282 

of  taxes  and  assessments  in  New  York  city 308,  309 

of  taxes  in  New  York  city,  personal  liability 285 

of  taxes  in  New  York  city  to  prepare  annual  record 290 

of  taxes,  notice  of  appeal  to 243 

of  taxes,  powers  to  reduce  and  remit  taxes 287 

of  taxes,  records  of 282 

of  taxes  to  record  assessment  of  personal  property 285 

of  taxes,  responsibility  for  assessments  in  New  York  city 285 

of  taxes,  when  to  receive  tax  lists 283 

of  schools,  appeal  to 311 

of  schools,  approval  of,  to  tax  . ...  254 

of  sinking  fund  in  New  York  city,  powers  of 281 

of  villages,  may  borrow  money 279 

in  villages,  fix  water  rents 279 

Commissions  of  trustees  and  executors,  collateral  inheritance  tax 232 

Commerce,  regulation  of 18,  19,  20,  21,  28,  34 

Committee  of  lunatic,  where  assessed  on  personalty 115 

Common  carrier,  refusal  of,  to  pay  tax,  penalty 207 

Common  carrier,  tax  upon 207 

Common  council  in  New  York  city,  duty  as  to  assessment-list 308 

Common  council,  mandamus  to,  to  correct  assessment 336 

Common  law  actions  of  taxpayers 352 

Common  law  certiorari , when  issuable 353 

Common  and  preferred  stock  basis  of  computing  tax  upon  corporation, 
or  joint-stock  company 205 

Common  Schools  : 

in  New  York  city 310 

miscellaneous  provisions 268 

power  of  Comptroller  over  the  fund 252 

taxes  for 251 

trusts  and  gifts  to 251 

Commutation  : 

for  labor  on  highways  and  bridges 239 

for  road  tax  by  tenant,  allowance  for 244 

of  railroad  for  road  tax 247 

for  work  on  highway 244 

Companies,  fire  and  marine  insurance,  annual  report  of  premiums  by,  216 

Companies,  taxation  of 105,  106 

Comparative  inequalities  in  assessment,  correction  of 287 

Contribution  compellable  in  apportionment I69 

Continuation  of  tax,  constitutional  provision  as  to  three-fifths 35 
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Compensation  of  executors  or  trustees,  bequests  in  lieu  of.  (See  col- 
lateral inheritance  tax) 232 

Compensation  of  town  officers  a county  charge 358 

Complaints  against  village  assessment,  hearing  of 275 

Complaints  in  relation  to  assessments 131 

Completion  : 

of  assessment-roll,  effect  of  omission  of  notice  of 326 

of  assessment-rolls  and  their  delivery  to  collector 145 

of  assessment- roll,  notice  of 130 

assessment-rolls  £o  be  delivered  to  proper  officers,  when  completed,  326 

of  assessment-rolls,  publication  of  notice 326 

of  tax  list,  what  is 284 

of  title  of  grantee  of  tax  sale 304 

Compliance  with  law  in  tax  sale,  strict. 185 

Comptroller  : 

accounts  of,  with  county  treasurer 183 

acts  as  agent  of  government  on  tax  sale 187 

to  add  ten  per  cent  to  tax  of  association,  joint-stock  association  or 
corporation  not  furnishing  report  or  certificate  of  appraisement, 

and  not  paying  tax 204 

accounts  against  corporation,  joint-stock  company  or  association,  214 
appeal  from  settlement  of  account  by,  against  corporation,  joint- 

stock  company  or  association 214 

to  ascertain  counties’  proportion  of  State  tax 154 

authority  to  sell  for  taxes 187 

to  bring  action  for  unpaid  tax  against  fire  and  marine  insurance 

companies 216 

to  cancel  tax  sale  for  non-payment  by  purchaser 198 

certificate  of 189 

certificate  of  aggregate  valuation  149 

certificate  attached  to  tax  lease  as  to  proof  of  notice  of  service, 

must  be  under  seal 195 

certificate  of  exemption  from  taxation 309 

certificate  of  sale  when  void 197 

certificate  of  service  of  notice  to  redeem,  when  irregular 194 

certificate  of  tax  sale,  when  lost,  proceedings  on ‘ 198 

certificate  of  valuation  sent  to 144 

certificate,  when  not  a cloud  on  title 192 

to  charge  county  treasurer  with  amount  of  State  taxes 183 

decision  as  to  refunded  money,  mandamus  to  review 195 

deed,  construction  of  statute  as  to 190 

deed,  how  witnessed 191 

deed,  lapse  of  time  since 191 

deed,  prima  facie  evidence 190 

deed,  weight  of,  as  evidence  198 

deed,  when  inoperative 193 

deed,  when  it  vests  title 194 

deed,  when  void 189,  194 
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discretion  of,  as  to  time  of  tax  sale 187 

duty  after  settling  accounts  against  corporations,  joint-stock  com- 
panies or  associations 214 

duty  of,  as  to  rejected  taxes * 183 

duty  of,  before  tax  sale 200 

duty  of,  at  tax  sale 201 

duty  of,  in  respect  to  payment  and  returns  of  county  treasurer 181 

error  corrected  by  Supreme  Court 154 

estimate  of  amount  due  State  conclusive 211 

to  examine  books  of  racing  associations 218 

fees  out  of  collateral  inheritance  tax 238 

to  fix  and  determine  amount  of  capital  of  corporation,  joint-stock 

company  or  association 211 

to  fix  and  determine  amount  of  tax  and  penalty  against  joint-stock 

company  or  association 212 

to  furnish  supervisors  with  statements  of  arrears 183 

to  have  no  interest  in  tax  sale 199 

to  inspect  bank’s  accounts 218 

in  what  compellable  by  mandamus 340 

may  administer  oaths  in  examining  witnesses 212 

may  issue  deed  to  owner  of  lost  tax  sale  certificate 198 

may  issue  subpoena  for  examination  of  witnesses  or  documentary 

evidence 212 

may  transfer  certificate  of  sale 189 

must  be  disinterested  in  tax  sales 199 

must  hear  proof  of  invalidity  of  tax  sale 196 

neglecting  to  execute  tax  deed,  suit  for 332 

of  New  York  county  to  collect  collateral  inheritance  tax 237 

of  New  York  county  to  turn  over  collateral  inheritance  tax  to  State 

Treasurer 237 

notice  of  unredeemed  lands 189 

to  notify  Attorney- General  to  prosecute  sheriff 175 

omission  to  publish  notice  of  tax  sale 197 

payment  to,  of  arrears 184 

power  of,  over  school  moneys 252 

power* to  suspend  and  postpone  tax  sales,  etc 299 

proceedings  of,  on  return  of  arrears  on  non-resident  lands 183 

proofs  on  appeal  to  before  referee 154 

to  receive  collateral  inheritance  tax  in  New  York  city 231 

to  receive  list  of  non-resident  lands  before  tax  sale 202 

to  receive  lists  of  lands  sold  for  taxes 200 

to  recover  taxes  evaded  by  corporation,  joint-stock  company  or 

association 215 

to  refund  overpaid  taxes 350 

refusal  to  cancel  tax  sale,  certiorari  on  196 

refusal  of,  to  give  information 185 

to  report  failure  of  corporation,  joint-stock  company  or  association 
to  make  report  or  furnish  certificate  of  appraisement 204 


INDEX. 


389 


Com  ptroller  — ( Continued)  : page. 

reports  of  racing  associations  to 218 

to  settle  accounts  against  corporation,  joint-stock  company  and 

association 213 

to  settle  amount  for  taxes  and  penalties  due  State  by  corporations,  211 
settlement  of  account  against  corporations,  joint-stock  companies 

and  associations,  interest  on 213 

of  State,  return  to,  by  fire  and  marine  insurance  companies 216 

to  submit  statements  of  amounts  raised  by  tax 291 

subpoena,  disobedience  of,  contempt 212 

tax  deed,  irregularity  in 194 

time  of  sale  by 189 

to  transmit  list  of  State  lands 202 

warrant  for  levy  on  goods,  etc.,  of  corporation,  joint-stock  com- 
pany or  association,  a lien 214 

when  he  may  set  aside  cancellation  of  sale 200 

Compulsion,  what  constitutes 352 

Compulsory  payment  of  tax,  what  is 351 

Compulsory  payment,  what  is 350 

Computations  : 

of  collateral  inheritance  tax,  basis  of 231 

,of  tax  upon  corporation,  joint-stock  company  or  association 205 

of  tax  upon  dividends  of  corporations 206 

Conclusiveness  of  returns  to  certiorari 323 

Concurrent  equitable  remedy  does  not  prevent  mandamus 336 

Condemnation  of  lands  for  public  parks* 282 

Conditional  dismissal  of  proceedings  to  enforce  personal  taxes 295 

Conditions  to  allowance  of  certiorari 321 

Conduct  of  banking  department,  statutes  on 218 

Confirmation  of  assessment  necessary  to  lien 296 

Congressional  act,  levy  under,  effect  of 351 

Consideration  for  sale  as  evidence 323 

Consolidation  act 281 

Consolidation  act  for  school  tax 251 

Constables,  etc.,  compensation  a county  charge 361 

Constable  executing  warrant,  action  against 345 

Constable  executing  warrant  regular  on  its  face  protected 161 

Constitution  United  States 17 

Constitution  of  New  York,  provisions  of 29 

Constitutional  limitations 2 

Constitutionality  : 

of  collateral  inheritance  tax 229 

of  laws  as  to  omitted  property 124 

of  Laws  1880,  ch.  361 204 

of  Laws  1880,  ch.  542,  as  amended 203,  204 

of  Laws  1880,  ch.  542,  section  9 211 

of  Laws  1882,  ch.  410 281 

of  Laws  1885,  ch.  311 287 

of  Laws  1855,  ch.  327 169 
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of  levy  by  distress  and  sale 166 

of  1 E.  S.,  392,  section  2 166 

of  reciprocal  act 228 

of  tax  on  agent  of  foreign  insurance  company 220 

of  tax  for  exempt  firemen’s  benevolent  fund 224 

Construction  : 

of  railroad,  certiorari  to  review 323 

and  repair  of  village  bridges 280 

of  water  works  in  New  York  city 282 

Constructive  possession  under  the  statute 165 

Contempt  : 

disobedience  to  writ  or  order  under  Laws  1880,  ch.  269  324 

for  neglect  to  pay  personal  tax 295 

refusal  to  pay  a personal  tax  is 294 

for  refusal  to  pay  personal  tax,  requisites  to  sustain  proceedings 

for 294 

witness  refusing  to  appear  or  testify  before  Comptroller  is  guilty  of,  212 

Contested  claim  for  surplus  under  tax  sale 166 

Contingent  estates,  assessment  of,  for  collateral  inheritance  tax 235 

Contingent  estates,  how  affected  by  tax  sale 169 

Contingent  expenses  a county  charge 361 

Contingent  expenses  a town  charge 360 

Contingent  expenses  of  schools 267 

Contingent  remainder  under  collateral  tax 230 

Continuance  of  sale,  notice  of,  need  not  be  advertised 296 

Contract  belonging  to  non-resident  exempt 72 

Contracts,  obligation  of 151 

Contracts  for  payment  of  taxes  not  affected  by  apportionment 169 

Conversion  of  property  sold  for  school  tax 264 

Conversion  under  invalid  sale  on  tax  warrant 166 

Conveyance  of  lands  sold  for  unpaid  taxes 186 

Conveyance  of  land  sold  for  taxes,  how  executed 199 

Conveyance  of  premises  charged  with  liabilities  not  to  be  made 201 

Cooper  Institute,  property  of  in  New  York  city. 288 

Cooperative  loan  association,  exemption  of 74 

Cooperative  savings  association,  exemption  of 74 

Copy  of  assessment-roll,  affidavit  of  assessors  on 162 

Copy  of  assessment-roll,  irregularity  in 192 

Copy  of  a paper,  effect  of  certificate  of  Deputy  Comptroller 197 

Coroners’  fees  a county  charge — 361 

Corporate  acts,  when  acts  of  supervisors  are 343 

Corporate  franchise  of  fire  and  marine  insurance  companies,  tax  on . . 216 

Corporate  franchises,  personal  property 59 

Corporate  powers,  State  tax  on  organization 219 

Corporations  : 

adjustment  of  accounts  by  Comptroller,  right  to 213 

annual  statement  to  be  furnished  to  Comptroller 92,  93 

appeal  by,  from  settlement  of  account  by  Comptroller 214 
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apportionment  of  school  tax  upon 271 

assessment  of,  for  highway  labor 242 

assessment  of,  for  school  taxes 259 

basis  of  tax  on 211 

collection  of  tax  from 292 

as  common  carrier,  refusal  or  neglect  to  pay  tax,  penalty 207 

as  common  carriers,  reports  of 207 

as  common  carriers,  tax  upon 207 

compelling  payment  of  taxes  by 105 

compilation  of  assessment-roll 93,  94,  100 

demand  upon 141 

evasion  of  taxation  by 215 

called  “ Exempt  Firemen’s  Benevolent  Fund  ” 224 

exemptions  of 14,  96 

joint-stock  companies  and  associations  exempt  from  taxation  for 

State  purposes 210 

exempt  from  collateral  inheritance  tax 230 

failing  to  file  required  statement,  effect  of 131,  321 

foreign 62 

foreign,  taxation  of 14,  61 

foreign  fire  insurance  companies 61,  62,  63,  222 

funds  employed  in  New  York  city  water-works 282 

highway  taxes  on 240 

hotel,  special  law  for  tax 206,  215 

laches  of 312 

levy  on,  for  arrears  of  road  tax 245 

levy  on  goods,  etc.,  by  order  of  Comptroller 214 

liability  on  earnings  outside  of  State 203 

local  taxation  of 14,  91,  92,  93,  94 

neglect  to  file  report,  penalty 207 

neglecting  to  pay  tax  or  furnish  certificate  of  appraisement  forfeits 

charter 204 

in  New  York  city,  demand  of  taxes  from 292 

omitted,  how  taxed 124 

organized  under  Laws  1848,  ch.  47,  tax  upon 206 

owning  vessels,  exempt 74 

to  pay  tax  on  franchise  or  business 205 

personal  estate  of,  where  assessed 8, 116,  117 

penalty  for  not  furnishing  annual  statement 93 

proceedings  after  settling  account  against 214 

real  estate  of,  where  assessed 92,  116 

real  estate  of,  assessed  where  situated 92 

recovering  arrears  of  personal  tax  from 295 

reorganized,  State  tax  on 219 

report  of,  to  Comptroller 211 

report  required  from  new 203 

residence  of,  for  purposes  of  highway  tax 242 

settlement  of  accounts  against 213 
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State  taxes  upon 8,  13,  202,  219 

annual  statement  to  be  furnished  to  assessors 91,  93 

striking  name  off  from  roll,  when  mandamus  will  not  lie 338 

supplementary  proceedings  against,  in  action  by  or  against  State.  107 

taxation  of 79,  80,  89,  90 

taxation  of  capital  of 95,  102,  213 

taxation  of  foreign 91 

taxation  of  stock  or  moneyed 88 

tax  imposed  by  L.  1880,  ch.  542,  as  amended,  is  a tax  upon 

franchises 206 

taxation  of,  in  city  of  New  York;  see  L.  1881,  ch.  332 215 

to  transmit  tax  to  treasury  of  the  State 207 

in  villages 274 

Correct  assessment  rolls,  certiorari  for  return  to 311 

Correct  assessment  roll  to  be  delivered  to  supervisor 144 

Correct  assessment  roll  of  each  ward  in  New  York  city  to  be  sent  to 

tax  receiver 291 

Corrected  assessments,  effect  of  on  subsequent  assessments 324 

Correcting  of  assessment  roll  by  order 322 

Corrected  assessment  roll  to  be  delivered  to  supervisors 144 

Correction  of  Assessments 129 

application  by  executor  for 164 

by  assessors 136 

by  certiorari 312 

by  court,  effect  of 324 

limitation  of  certiorari  for 287 

in  New  York  city %. 285 

in  New  York  city,  to  be  entered  in  assessment  roll 285 

in  New  York  city,  limit  of  time  for  making  application 285 

Corrections  : 

of  commissioners’  decision,  certiorari  for 286 

of  decisions,  etc.,  of  tax  commissioners,  certiorari 306 

of  erroneous  assessment 345 

of  error,  in  assessment-roll 144 

of  errors  by  town,  etc.,  officers 346 

of  illegal,  etc.,  assessments 319 

of  school  tax  list 265 

of  tax  books,  closing  against 284 

of  village  assessment- roll 275 

Correctness  of  a copy,  effect  of  deputy  comptroller’s  certificate  to 197 

Costs : 

of  actions  by  and  against  school  districts 267 

on  appeal  from  bridge  tax 250 

on  appeal  from  collateral  inheritance  tax  assessment,  security  for,  235 

on  appeal  to  General  Term  under  certiorari 318 

of  appeal  from  road  tax 244 

on  certiorari 315,  325 

of  construction  of  railroad,  certiorari  on 323 
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of  distress  for  non-payment  of  taxes 293 

on  equitable  action  to  recover  tax 331 

on  interpleader  in  assessment 327 

of  proceedings  against  taxpayer 168 

in  prosecution  for  non-payment  of  collateral  inheritance  tax 237 

on  quashing  certiorari 324 

on  review  of  assessment  on  exempt  property 325 

of  reviewing  proceedings  of  assessors,  etc 324 

of  suit  for  non-payment  of  personal  tax 294 

in  suit  for  collection  of  personal  tax  arrears 308 

of  repairing  bridges 250 

against  taxpayer 168 

Cotton,  etc.,  manufacturers,  exemptions  of  buildings,  etc 55 

Counties  containing  more  than  300,000  inhabitants,  special  provisions,  140 

146 

Counties,  indebtedness  of 38 

Counties,  remedy  by  action  against 342 

County  Charges: 

for  all  sums  raised  for  county  purposes 361 

for  arrest  on  execution 362 

for  board  of  health 361 

for  change  of  venue  in  criminal  cases 362 

for  clerk’s  and  treasurer’s  fees 360 

of  constables,  etc 361 

for  contingent  expenses 361 

for  coroner 361 

for  county  clerk 361 

for  court  crier’s  accounts 361 

for  criminals 361 

for  injury  by  mob 362 

for  insane 361 

for  jails 361 

for  military  guard  of  county  prisons 361 

for  money  expended  by  county  officer 361 

for  orphan  asylums 362 

for  paupers 361 

for  prosecutors  and  witnesses  in  criminal  cases 361 

purchase-money  on  invalid  tax  sale  is 195 

for  repairs  to  court-houses  and  jails 361 

for  supervisor’s  compensation 360 

for  sheriff’s  compensation 361 

for  sheriff’s  expenses 361 

for  town  officers’  services 360 

unpaid  school  tax  is 262 

County  bridges,  duty  and  power  of  supervisors 250 

50 


394 


INDEX. 


County  Court  : page. 

jurisdiction  of 348 

order,  mandamus  to  supervisors  to  enforce 339 

order  of,  to  board  of  supervisors,  effect  of 349 

proceedings  in,  under  Laws  1869,  ch.  855 346 

County  Clerk: 

county  charge  for 361 

to  notify  county  treasurer  of  unpaid  collateral  inheritance  tax 237 

to  record  receipt  for  collateral  inheritance  tax 238 

salary  a county  charge 360 

County : 

debts,  town  collector  not  to  pay 179 

deficient  in  school  moneys 252 

judge’s  order  to  refund,  an  order  in  a special  proceeding 348 

of  New  York,  special  laws  in 281 

not  liable  for  assessment  made  for  a specific  object  343 

officer,  money  expended  by,  when  a county  charge 361 

prison,  military  guard  for,  county  charge 361 

property,  action  to  prevent  waste  of 353 

proportion  of  State  tax,  to  pay 154 

supervisors,  proceedings  of  on  school  tax 262 

tax  on  railroad,  how  paid 179 

to  be  taxed  to  repay  illegally  collected  tax 331 

time  to  pay  State  taxes 181 

and  town  charges 360 

treasurer • 116 

treasurer,  accounts  of  with  Comptroller 183 

treasurer,  account  by  of  arrears  on  non-resident  lands 183 

treasurer  to  allow  examination  of  lists  of  lands  to  be  sold 188 

treasurer,  attachment  by,  against  collector 175 

treasurer  to  bid  in  for  purchase  after  tax  sale 200 

treasurer  charged  with  amount  of  State  taxes 183 

treasurer  to  collect  collateral  inheritance  tax 237 

treasurer,  duty  of  at  tax  sale 201 

treasurers,  duty  of  officers  in  respect  to  payments  and  returns  of. . 181 

treasurer’s  fees  on  collateral  inheritance  tax 238 

treasurer  to  give  satisfaction  piece  to  collector— when 175 

treasurer,  issue  warrant  to  sheriff  to  collect  tax  on  rents 151 

treasurer,  liability  of,  to  State 181 

treasurer,  payments  by 180 

treasurer,  payment  by,  to  State  Treasurer 180 

treasurer,  payment  of  taxes  to,  before  his  return  of  arrears 183 

treasurer  to  pay  deficiency  in  school  tax . 262 

treasurer  to  pay  over  school  tax  to  collector. 271 

treasurer  to  receive  account  of  uncollected  taxes 142 

treasurer  to  receive  collateral  inheritance  tax 231 

treasurer  to  receive  excess  over  State  tax 183 

treasurer  to  receive  lists  of  lands  advertised  for  sale 200 

treasurers  to  receive  notice  of  tax  sales 189 
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treasurer  to  receive  payment  of  railroad  tax 171 

treasurer,  return  of  collector  to,  not  evidence 182 

treasurer’s  salary  a county  charge 358 

treasurer  to  send  lists  of  land  sold  for  taxes  to  Comptroller 200 

treasurer,  sum  retained  by,  during  action  against  sureties 149 

treasurer’s  statement  of  school  assessment  against  railroad 271 

treasurer,  suits  against,  for  neglect 183 

treasurer,  to  turn  over  collateral  inheritance  tax  to  State  Treasurer,  237 
treasurer,  warrant  issued  by,  against  collector 174 

Court  of  Appeals  : 

appeal  to,  on  mandamus 339 

appeal  to,  what  will  be  reviewed  316 

when  it  can  review  assessments 324 

Court-house 48,  66 

Court-house,  exemption  of  66 

Court-houses  and  jails,  repairs  to,  county  charge 361 

Criers  of  courts,  accounts  of,  a county  charge 361 

Criminal  cases,  change  of  venue  a county  charge 362 

Criminal  process,  compensation  of  sheriff  a county  charge 361 

Credit  of  anticipated  road  tax 247 

Credit  of  New  York  city,  powers  of  aldermen 281 

Credit  of  the  State  not  to  be  given 37 

Creditors  of  county,  payment  of 180 

Credits  to  executor,  administrator  or  trustee  for  payment  of  collateral 

inheritance  tax 233 

Criminals,  support  of,  a county  charge 361 

Croton  Water: 

exemption  from  tax  on 309 

rates,  when  unpaid,  entry  in  assessment- roll 297 

rates,  when  unpaid,  return  of  to  clerk  of  arrears 297 

rents  in  New  York  City,  a lien 295,  307 

sale  for  arrears,  in  New  York  City 297 

Custom  House 48 

Custody  of  map  of  subdivided  property 125 

Custody  of  school  district  moneys 265 

Covenant  against  incumbrancers  when  not  broken  by  assessment 144 
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Damages  : 

against  school  tax  collector  on  levy 264 

in  suit  against  corporation,  amount  of 211 

in  tax  actions,  proceedings  for  recovery  of 341 

on  assessment  of  property 311 

Danger  of  cloud  on  title,  equitable  relief  from 334 

Dates  in  notice  of  tax  sale,  omission  of 188 

David’s  Island . . . . i 48 

Deaf-mutes,  county  charge 362 
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Death  of  taxpayer,  effect  on  assessment 284 

Death  out  of  State,  collateral  tax  on  property  of  decedent 230 

Debts  : 

Board  of  aldermen  contracting 281 

of  county,  payment  of 180 

of  county,  town  collector’s  powers 179 

due  non-resident,  tax  on 59,  60 

due  residents,  taxation  of 64 

of  school  district,  payment  of 255 

situs  of,  for  taxation,  is  creditor’s  residence 65 

Deceased  owner,  assessment  against 130 

Decedent’s  estate,  delay  in  payment,  collateral  inheritance  tax 233 

Decedent’s  property,  sale  of,  to  pay  collateral  inheritance  tax 233 

Decisions  oi  commissioners,  certiorari  to  correct 286 

Decisions  of  Superintendent  of  Public  Instruction,  enforcement  of 268 

Decisions,  etc.,  of  tax  commissioners,  certiorari  on 306 

Decree  of  surrogate  against  parties  neglecting  to  pay  collateral  inherit- 
ance tax 236 

Deductions  : 

in  assessment  of  bank  shares 10 

from  bank  stock,  omissions  to  make 345 

from  capital  of  corporations  in  assessment 327 

from  capital  value  in  taxation 318 

of  collateral  inheritance  tax  from  legacy 233 

in  determining  valuation  of  capital  stock 9 

Deeds  : 

of  Comptroller . . 189 

of  Comptroller,  conclusive  evidence,  to  what  extent 190 

of  Comptroller,  possession  under  : 190 

of  Comptroller,  prima  facie  evidence 190 

by  Comptroller  for  tax  sale,  how  witnessed 191 

of  Comptroller,  when  inoperative 193 

Comptroller’s,  when  it  vests  title  on  tax  sale 194 

as  evidence  of  consideration 323 

for  tax  leases . 302 

in  tax  sale 186 

De  facto  officer,  powers  of 355 

De  facto  trustee,  acts  of 255 

Defalcation  in  school  moneys,  proceedings  on 269 

Default  : 

of  collector 173,  184 

or  collusion,  fraudulent  judgments  recovered  by 356 

in  county’s  school  fund 252 

in  mortgaged  personal  property 166 

by  officer  of  county,  etc.,  taxpayer’s  action  to  prevent 353 

in  payment  of  tax,  necessary  before  suit 171 

Defaulting  collector 173 


INDEX. 


397 


Defects  : page. 

in  assessment,  setting  aside  certificate  of  sale  for 333 

in  assessment-roll  of  town 169 

in  assessment-roll,  when  inquired  into  collaterally 357 

on  the  face  of  the  proceedings,  effect  of 331 

in  proceedings  not  jurisdictional,  when  cured  by  statute 149 

in  school  tax  assessment 258 

in  tax  title,  how  established 191 

Defective  : 

acknowledgment  of  tax  deed 199 

affidavit,  how  cured 139 

description  in  assessment-roll . 121 

highway,  town  liable  for 247 

information  as  to  subdivided  tracts,  how  noted  in  assessment-roll,  125 

jurisdiction  shown  on  process 257 

notice  to  redeem,  — void  Comptroller’s  deed 194 

verification  fatal 139 

Defenses  on  suit  to  collector’s  bond 172 

Defendants  in  an  action  against  county,  town  or  municipal  corporation,  357 
Deficiency  : 

caused  by  correcting  assessment  errors 347 

of  road  tax,  how  supplied 242 

in  school  moneys 252 

in  school  tax,  manner  of  raising 269 

in  school  tax,  payment  of 262 

of  village  bonds 279 

Deficient  school  fund  charge  on  county 252 

Definite  description  where  part  only  covered  by  assessment 126 

Definitions  : 

estate 230 

lines  104 

lands 141 

lots 49 

occupant 193 

personal  property 141 

personal  estate , 58 

real  estate 141 

real  property 141 

State  purposes 210 

tax 1 

Delay  in  application  for  certiorari 314,  316 

Delay  in  payment  of ' collateral  inheritance  tax 233 

Delay  in  paying  collateral  inheritance  tax  by  Comptroller  or  county 

treasurer,  interest  on 238 

^Delinquent  : 

association,  corporation  of  joint-stock  company 215 

collector,  warrant  issued  against 174 

officers,  remedy  of  taxpayers  against 351 

taxpayer,  application  for  order  to  examine 169 
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of  assessment-roll  by  assessors  to  town  clerk 319 

of  assessment-rolls  to  proper  officers 326 

of  completed  assessment-rolls  to  collector 146 

of  legacy,  collateral  inheritance  tax 233 

of  map  of  subdivided  property,  to  whom 125 

of  rolls  to  supervisors.  142 

of  school  tax  collector’s  bond 263 

of  school  tax  collector’s  warrant 265 

of  tax-rolls  to  board  of  aldermen  in  New  York  city 290 

of  warrants  to  tax  receiver 291 

Demands  : 

against  county,  etc.,  taxpayer’s  action  to  prevent  when  fraudulent,  353 

in  action  for  recovery  of  illegal  tax  181 

for  foreign  fire  insurance  company’s  account 223 

must  be  proved  to  sustain  suit  for  tax 171 

upon  owners,  how  made 141 

for  payment  of  taxes 160 

before  tax  sale 185 

for  taxes  on  corporation  in  New  York  city . 292 

Department  of  Insurance,  duties  of  superintendent 221 

Department  of  Taxes,  powers  of,  to  remit 287 

Deposits  : 

of  amount  of  settlement  by  Comptroller  against  corporation,  joint- 

stock  company  and  association 214 

of  assessment-roll  with  supervisor 143 

of  map  of  subdivided  tract 126 

in  banking  corporations,  tax  on 217 

in  banks  for  savings,  exemption  of ......  73 

by  insurance  companies,  reciprocal  act  concerning 227 

with  State  Treasurer  of  amount  of  tax  penalties  and  interest  due 
by  a company,  effect  of 202 

Deputy  : 

comptroller’s  certificate  to  a copy,  effect  of 197 

receivers  of  taxes,  appointment  of 282 

receiver  in  New  York  city,  duties  of 293 

receiver  of  taxes  in  New  York  city,  bond  of 291 

receiver  of  taxes,  proceedings  on  absence  of 293 

tax  commissioners,  duty  of 282 

tax  commissioners’  lists  of  property 282 

Descriptions  : 

defective,  in  assessment-roll 121 

error  of  newspaper  in  advertisement  for  tax  sale 187 

filed  by  mortgagee  with  Comptroller,  acts  concerning  on  tax  sale.  195 

of  lands  assessed  for  road  tax 241 

of  lands,  basis  of  highway  tax 242 

of  land,  part  only  being  liable  to  taxation 125 

of  lands  in  notice  of  tax  sale 197 
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of  lot  where  part  only  assessed 126 

of  non-resident  land,  alterations  by  board  of  aldermen 291 

in  notice  of  sale  for  taxes 185 

of  ownership  of  lands,  requisites 296 

of  real  property  in  tax  list,  what  is  sufficient 284 

in  tax  deed,  which  part  controls 199 

what  is  sufficient,  in  notice  of  sale 194 

Designation  of  real  estate  in  New  York  city,  map  necessary 283 

Designation  of  site  for  school-house 256 

Destitute  sailors  and  soldiers,  county  charge  for  burial  of 362 

Destruction  of  property  by  mob,  etc.,  a county  charge 362 

Determination  of  amount  of  penalty  in  collector’s  bond 142 

Determination  of  appeal  from  orders,  judgments,  etc.,  under  L.  1880, 

ch.  269 325 

Determination  of  value  of  property  for  collateral  inheritance  tax 231 

Determining  value  of  property  in  New  York  city 285 

Devises  : 

to  collaterals,  tax  on 229 

to  executor,  collateral  inheritance  tax  on 232 

exempt  from  collateral  inheritance  tax • 230 

Devisee  : 

collateral  inheritance  tax,  return  of 234 

payment  by,  of  collateral  inheritance  tax 233 

Die,  impression  of,  instead  of  seal 162 

Different  towns,  taxation  of  tract  in 260 

Diminution  of  assessed  valuation  in  New  York  City 285 

Disbursement  of  school  district  moneys 255 

Discharge  : 

of  collector’s  bond 175 

of  judgment  by  city  officers,  action  to  prevent 356 

of  school  district  liabilities • 268 

by  State  Treasurer  for  tax  paid  by  corporation,  joint-stock  com- 
pany or  association 213 

of  tax  by  payment  by  check 162 

Discount  for  payment  of  collateral  inheritance  tax 232 

Discretion  : 

of  comptroller  as  to  time  of  tax  sale 187 

of  court,  certiorari  issues  in 314 

of  school  district  trustees  in  apportioning  tax 260 

Discretionary  : 

powers  of  commissioners  of  road  taxes 242 

power  of  commissioners  and  departments  of  taxes 287 

writ,  certiorari  is 314 

Dismissal  of  certiorari  by  General  Term 317 

Dismissal  of  writ  of  certiorari 312 

Dismissal  of  mandamus 337 

Disobedience  to  writ  or  order  under  L.  1880,  ch.  269  324 
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Disputed  boundary  lines  of  towns,  supervisors’  powers 341 

Dissolution  of  incorporated  village 278 

Dissolution  of  school  district,  liabilities 268 

Distrained  property,  sheriff  or  marshal  to  publish  notice 294 

Distress  : 

for  arrears  of  taxes  in  New  York  City 293 

not  lawful  for  taxes 141 

for  non-payment  of  taxes,  costs  of 293 

and  sale,  levy  by,  constitutionality 166 

surplus  under 166 

for  tax 164 

for  tax,  action  instead  of 172 

Distribution  of  school  moneys 251 

Distribution  of  school  tax 251 

District  attorney  fees  and  expenses  a county  charge  in  criminal  cases,  360 
District  attorney  to  prosecute  for  non-payment  of  collateral  inheritance 

tax 237 

District  meeting,  voting  tax,  limitation 254 

District  School  : 

bonds,  sale  and  interest 267 

houses  and  sites 254 

libraries 265 

meetings,  powers  of 252 

moneys,  custody  of 265 

report  to  supervisors  by  trustees 142 

tax  collector,  powers  of 263 

tax  collectors,  suits  against,  for  neglect 265 

tax  list,  errors  in 265 

tax,  time  of  assessing 257 

taxation  of  real  estate 260 

taxes,  assessment  of 256 

Divided  town  or  ward,  collection  of  taxes  against 184 

Dividends  : 

absence  of,  or  deficiency  in,  proceedings  upon 202 

on  banking  stock,  levy  on,  for  school  tax 262 

of  corporation,  joint-stock  company  or  association,  if  less  than  six 

per  cent  basis  of  computing  tax 205 

declared  from  surplus  made  in  former  year,  how  treated 206 

earned  in  the  State,  apportionment  of  tax 207 

of  every  corporation,  joint-stock  company  and  association  to  be 

annually  reported * 202 

of  joint-stock  company,  corporation  or  association,  basis  for  com- 
puting tax 205 

less  than  six  per  cent,  proceedings  upon 202 

of  stock  companies,  taxation  of 106 

of  stockholder’s,  collection  of  tax  from 292 

Division  of  surplus  made  in  subsequent  year,  how  treated 206 

Division  of  surplus  earned  before  1880 206 
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. Dock-yards  . . . , 48 

Dogs,  tax  on — 357,  358 

Dollar  mark,  omission  of,  as  to  assessment 144 

Domestic  corporations,  State  taxation  of ...  13 

Domestic  insurance  companies,  assessment  against 216 

Double  assessment  of  property,  interpleader  on 332 

Double  taxation  . . 26 

Dower  : 

payment  of  taxes,  etc.,  under  judgment  for 163 

right  in  land,  apportionment  of  taxes  on 292 

Drummer’s  tax 21 

Due  Process  of  Law 25,  26,  27,  29,  30 

in  collateral  inheritance  tax 229 

levy  by  distress  and  sale  is 166 

Duplicate  assessments,  where  annexed  to  warrant 172 

Duress,  what  is  payment  of  tax  under 345 

Duties  on  exports .......  17 

Duties  : 

and  powers  of  supervisors  as  to  county  bridges 250 

of  receiver  and  deputy  in  New  York  City.  293 

of  school  commissioners 251 

of  school  tax  collector 256 

of  administrators,  executors  and  trustees  in  regard  to  collateral 

inheritance  tax  234 

of  aldermen  to  levy  tax 291 

of  appraiser  for  collateral  inheritance  tax 235 

of  assessors  in  regard  to  omitted  property 123,  124 

of  collector,  impeachment  for  neglect 164 

of  commissioners  of  highways  and  bridges 238,  249 

of  Comptroller,  after  settling  account  against  corporation,  joint- 

stock  company  or  association 214 

of  Comptroller,  prior  to  tax  sale  . . 200 

of  Comptroller,  in  respect  to  payments  and  returns  of  county 

treasurers ..... 181 

of  county  treasurer  at  tax  sale 201 

of  county  treasurer  as  to  tax  sale  of  non-resident  lands 202 

of  deputy  tax  commissioners 282 

of  officers  in  respect  to  payments  and  returns  of  county  treasurers,  181 
of  receiver  of  taxes  in  New  York  city  to  collect  arrears  291 

E. 

Earnings  of  corporation  outside  of  State  not  liable  to  tax  . . 203 

Educating  paupers  county  charge 361 

Education  of  deaf-mutes  county  charge . 362 

Education,  powers  of  board  of. 267 

*53 
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structure,  is  land 44 

companies,  taxation  of 13 

assessed  as  real  estate \ 110 

Election  of  assessors  in  villages  . 273 

Election  of  school  commissioners,  powers  and  duties 251 

Electric  light  companies  in  villages.  ...  280 

Electric  light  lines,  assessment  of 103,  104 

Embezzlement  of  school  moneys,  proceedings  on 269 

Enforcement  : 

of  assessment  restrained  by  equity 333 

of  tax  by  assessor  167 

of  tax  in  absence  of  leviable  property 167 

of  tax  on  personal  property 294 

Enjoining  officer  from  paying  illegal,  etc.,  claims 357 

Entries  of  water  rents  in  assessment- rolls 297 

Entry  of  lands  of  unknown  owner „ . 140 

Equal  protection  of  the  laws 26,  27,  28 

Equalization  : 

by  board  of  supei  visors 146 

duties  of  board  of * 153 

State  board  of,  duties  judicial 154 

by  supervisors  not  to  be  delegated 147 

Equality  of  taxation  . . . . 39 

Equitable  : 

action  to  cancel  illegal  bonds  — 356 

action  against  parties  assuming  to  act  as  assessors . 336 

action  to  recover  doubly  paid  tax 330 

actions  to  recover  tax,  proceedings  in 330 

actions  to  recover  taxes,  provisions  of  Code  of  Civil  Procedure 

are  applicable  to . ...  . . 331 

interpleader,  construction  of 331 

proportion  of  taxes  in  New  York  city 292 

relief  against  equitable  tax  sale 334 

relief  from  collection  of  taxes  . . 335 

relief  from  lien  of  assessment 334 

relief  from  sale  under  L.  1880,  ch.  68  335 

suit  for  relief  against  tax  sale,  evidence  in 334 

suit  to  restrain  payments. 357 

action  to  prevent  cloud  upon  title 330 

action  to  restrain  collection  of  tax 330 

injunction,  effect  of  public  policy  on 331 

interpleader,  practice  in 331 

jurisdiction  to  enjoin  county  officers,  requisites  of 331 

jurisdiction,  when  injunctions  will  issue  against  collection  of  illegal 

tax 329 

order  denying  injunction  not  appealable  to  Court  of  Appeals 330 

powers  of  court,  when  to  be  exercised 329 

proceedings  in,  to  review  assessment. 327 
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remedies  in 16 

to  restrain  collector  from  paying  illegal  bonds 354 

restraining  enforcement  of  assessment 333 

suit  to  restrain  collection  of  taxes,  requisites  of 333 

suit  to  vacate  illegal  assessment 329 

not  to  interfere  in  completion  of  tax  sale 197 

to  relieve  from  personal  tax  or  assessment 327 

to  set  aside  certificate  of  tax  sale 333 

Erection  of  bridge  by  town,  village  or  city 251 

Erection  of  buildings  — union  free  schools 266 

Erection  of  school-house,  tax  on  State  lands 272 

Erroneous  Assessments  : 

correction  of 315,  319,  345 

for  high  ways 244 

of  lands,  liability  for 341 

refunding  amount  of ; see  L.  1871,  ch.  695 348 

stricken  from  roll 322 

when  not  void 345 

Errors  : 

in  Comptroller’s  deed 189,  190 

in  description  of  lands  for  road  tax,  effect  of 243 

in  payment  of  collateral  inheritance  tax 234 

in  return  of  unpaid  taxes 184 

in  taxes,  proceedings  of  Comptroller 183 

in  assessment-roll,  how  corrected 144 

on  face  of  assessment-roll 344 

in  judgment  by  assessors,  remedy  for 316 

in  name  of  owner 164 

in  printed  description  in  tax  sale 187 

in  school  district  tax  list 265 

in  school  tax  lists 268 

of  the  supervisors,  correction  of 327 

in  tax  apportionment,  appeal  by  taxpayer 259 

Estate  of  county,  action  to  prevent  injury  to 353 

Estate,  future,  contingent  or  limited,  assessment  of  for  collateral 

inheritance  tax 235 

“Estate,”  meaning  of,  for  collateral  inheritance  tax 230 

Estate  subject  to  collateral  inheritance  tax,  appraisement 235 

Estimates  : 

of  amount  of  taxes  in  New  York  city,  requisites 281 

of  Comptroller  of  amount  due  State 211 

of  expense  for  highways  and  bridges 239 

of  school  expenses,  report  of 267 

Estimation  of  wheat  rents,  jurisdiction  to  review 311 

Estoppel  of  foreign  corporation  under  reciprocal  act 228 

Estoppel  of  plaintiff  by  certiorari 315 

Evening  schools  in  New  York  city 310 
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on  assessment,  when  incompetent 319 

•against  corporation,  joint-stock  company  or  association  evading 

taxation  215 

on  correction  of  assessments 322 

in  declaring  invalidity  of  tax  sales 331 

on  objection  of  inequality  in  assessments 321 

of  posting  notice  of  tax  sale  to  non-residents. 188 

presented  to  assessors,  refusal,  to  act  upon,  certiorari 313 

refusal  to  receive  by  State  assessors  318 

of  regularity  of  tax  sale 190 

on  return  of  certiorari 321 

of  service  of  notice  on  mortgagees,  lessees,  etc. 301 

on  suit  for  conversion  in  school  tax  sale. 264 

tax  lease,  how  far 278 

Evasion  of  taxation  by  association,  corporation  or  joint-stock  company,  215 
Examinations  : 

of  books  and  records  of  corporation  by  Comptroller 212 

of  books  of  racing  associations 218 

by  Comptroller  of  books  and  records  of  corporation,  expenses  of. . 212 

of  complaints  in  relation  to  assessments 131 

of  property  by  deputy  tax  commissioners 282 

in  supplementary  proceedings,  ordered  for 169 

Excess  of  arrears,  how  paid  by  Comptroller 183 

Excess  of  commissions  or  allowances  to  executors  and  trustees,  col- 
lateral inheritance  tax 232 

Excess  of  corporate  stock  over  real  estate  held  by  corporation, 

taxation  on 215 

Excess  of  tax,  return  of  to  taxpayer  with  interest 325 

Exclusive  use  of  land  for  religious  purposes  289 

Execution  : 

arrest  on,  when  a county  charge  . . 360 

exemption  from,  of  personal  property 68,  69,  70 

of  process,  when  ministerial  officer  protected  in 160 

property  exempt  from 53 

for  school  tax  by  justice,  renewal  of 264 

of  tax  deed,  effect  of : 200 

of  tax  deed,  how  completed 199 

of  warrant  on  removal 167 

Executors 66 

application  to  reduce  assessment 316 

assessment  against,  how  made 122 

bond  to  pay  collateral  inheritance  tax 232 

bequests  or  devise  to,  collateral  inheritance  tax 232 

Duty  of,  in  re  collateral  inheritance  tax *. 234 

foreign,  collateral  inheritance  tax 234 

individual  property  of 164 

payment  by,  of  collateral  inheritance  tax 233 

power  to  sell,  to  pay  collateral  inheritance  tax 233 
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property  in  hands  of,  where  assessed 115 

settlement  of  accounts  of,  collateral  inheritance  tax 233 

Exempt  : 

corporations,  collateral  inheritance  tax  upon 231 

Firemen’s  Benevolent  Fund  of  New  York  city 224 

lands,  how  to  be  used 289 

legacies  under  collateral  inheritance  tax 230 

property,  liability  for  collection  of  tax  on 342 

property  under  L.  of  1880,  ch.  269 320 

Exemption  : 

of  accumulations  of  life  insurance  company  for  benefit  of  assessed,  73 

agricultural  societies 56 

of  alms-house 52,  66 

assay  office  of  United  States 47 

associations  erecting  monuments  to  Union  soldiers 57 

of  benevolent,  charitable  and  missionary  corporations 290 

benevolent  society  * 52 

of  bonds  and  stock  of  New  York  City *. . 281 

burial  chapel 1 54 

burying  grounds 53 

charitable  society 51 

charitable  corporation 52 

of  checks  for  money  of  authorized  officers  of  the  United  States 76 

cemetery  associations  and  lands 54 

of  certificates  of  deposit  of  the  United  States 76 

of  certificates  of  indebtedness  of  the  United  States 76,  77 

church  50 

from  collateral  inheritance  tax 230,  236 

college 50 

of  college  building 66 

cotton,  etc.,  manufacturers 55 

under  Constitution  New  York 46 

under  Constitution  United  States 46 

of  corporations  from  collateral  inheritance  tax 231 

of  corporations,  joint-stock  companies  and  associations  from 

assessment  and  taxation  for  State  purposes 210 

of  corporation  not  in  receipt  of  profits 96 

created  by  statute,  when  to  take  effect 286 

custom-house . 48 

continuing  after  death 54 

of  deposits  in  savings  banks ! -73 

from  execution,  of  personal  property 68,  69,  70 

Father  Mathew  Total  Abstinence  Benefit  Society 51 

fire,  hook  and  ladder  and  hose  companies 57 

of  foreign  corporations  under  L.  1880,  ch.  542 207 

of  funds  sent  into  State  for  investment 72 

of  furniture  used  in  exempt  buildings 66 

of  gas-light  companies  from  operation  of  statute  206 
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of  gas-light  company,  power  of,  in  municipal  authorities 74 

Hebrew  Benevolent  and  Orphan  Asylum 51 

from  highway  tax 241,  242 

homestead  54 

House  of  Industry 51,  52 

House  to  Improve  Condition  of  Seamen 51 

House  of  Reformation 51 

of  insurance  companies,  from  amount 216 

of  land  does  not  always  extend  to  lessee 52 

lands  of  municipality 47 

lands  owned  by  New  York 46 

lands  owned  by  United  States 46,  47 

lands  of  water  works 47 

of  legal- tender  notes  of  the  United  States 77 

library,  public 52 

life  or  casualty  insurance  company  doing  business  on  assessment 

plan 73 

light-houses 48 

of  loans  in  other  States,  property  of  resident 65 

marine  hospital 51 

of  militiamen,  repealed 71,  72 

minister 52,  53,  55 

mint  of  United  States  in  New  York 47 

of  minister  of  Reformed  Church  of  America 68 

in  New  York  city 51 

personal  estate 46,  58 

of  plank-roads 56 

from  poll-tax 273 

poor-house 51 

post-office 48 

presumptions  as  to 46 

of  priest 52 

of  property  of  charitable  association 348 

property  exempt  from  execution 53 

not  to  be  presumed 46 

of  public  library 66 

of  railroad  corporation  until  single  track  completed 71 

of  railway  aid  bonds 75 

real  estate 46,  58 

of  real  and  personal  estate  of  minister  of  the  gospel 67,  68,  71 

reciprocal  act 228 

religious  society 50 

of  religious  corporation  affected  by  time  of  acquiring  title 290 

of  Rochester  city  from  act  exempting  cemeteries 58 

rules  for 51 

school-house 50,  51 

of  scientific  institution 67 

seamen,  house  to  improve  condition  of 51 
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seminary  of  learning 50 

of  shares  of  life  insurance  companies  in  other  municipalities 81 

State  lands _ 47 

by  statute,  equity  will  set  aside  tax  sale 333 

of  stocks  owned  by  State,  literary  or  charitable  institutions  are 

for  benefit  of  State  or  such  institutions 67 

of  stock  of  the  United  States 76 

from  taxation  in  the  city  of  New  York 288,  289,  309 

from  taxation  does  not  embrace  assessment 51 

of  toil-houses 56 

Swiss  Benevolent  Society 52 

of  turnpike  roads 56 

from  tax,  void  certificate  of 309 

from  taxation  affecting  part  of  property 314 

time  of  commencement  of 290 

of  treasury  notes 70 

of  trust  from  collateral  inheritance  tax 231 

of  United  States  bonds : 76,  78 

of  United  States  currency 76 

of  United  States  fractional  currency  notes 76 

of  United  States  notes 77 

• of  vessels : 47,  74 

from  water  rates  in  New  York  city 309 

Young  Men’s  Christian  Association 50 

Exercise  of  equity  powers  of  court,  when  invocable 329 

Exoneration  of  sureties  on  appointment  of  new  collector 178 

Expectancy,  estates  in,  collateral  inheritance  tax  on 231 

Expenses  : 

for  collection  of  collateral  inheritance  tax,  payment  of 327 

of  counsel  in  capital  cases 149 

of  district  attorney,  when  a county  charge 361 

of  examination  of  books  and  records  of  corporations  by  Comp- 
troller  212 

for  highways  and  bridges,  estimate  of 239 

incurred  by  trustees  of  school  district 256 

of  printing  in  tax  sale 187 

of  proceedings  against  taxpayer 168 

. of  purchasing  tools,  etc.,  for  road  district 239 

of  rebuilding  bridge,  repayment  of 250 

of  repairing  and  construction  of  village  bridges 280 

of  sale 195 

of  schools,  contingent 267 

of  school  commissioners  in  New  York  city 310 

of  school  district  actions,  payment  of 268 

of  sheriff  a county  charge 361 

of  State  in  tax  sale 188 

of  treasurer 188 

of  union  free  schools 266 
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of  villages,  manner  of  raising  funds 273 

of  villages,  publications  of  trustees’  accounts 279 

Express  companies,  taxation  of 13 

Exports,  duties  on 20 

Exports,  tax  on 19 

Ex  post  facto  laws 21 

Extensions  of  Time  : 

for  collection 176 

effect  on  collector’s  bond 173 

for  collection  of  taxes 148 

for  collection  of  taxes  on  appointment  of  new  collector 178 

to  return  certiorari 322 

Extension  of  sheriff’s  or  marshal’s  warrant  in  New  York  city 293 

Extraordinary  expenditure,  village  tax  for 275 

Extraordinary  expenses  of  villages 273 

F. 

Face  of  the  proceedings,  defect  on,  effect  of 331 

Failure  : 

or  neglect  of  foreign  bank  to  make  return 217 

to  declare  dividend  by  corporation,  joint-stock  company  or  associa- 
tion, effect  of 202 

to  declare  dividend,  proceedings  upon 202 

to  make  annual  report  by  corporation,  joint-stock  company  or 

association,  effect  of 202 

of  railroad  company,  to  furnish  statement  to  assessors 321 

of  title  under  tax  sale,  recovery  against  city 344 

False  report  by  fire  and  marine  insurance  company,  penalty 216 

Farm  lands,  collection  of  assessment  on 320 

Fatally  defective  verification. 139 

Father  Mathew  Total  Abstinence  Benefit  Society,  exemption  of 51 

Fees  : 

to  appraiser,  misdemeanor 236 

of  board  of  supervisors 150 

of  collector 175 

of  collectors,  not  to  be  paid  by  supervisors  on  tax  list 175 

of  collector  of  village  taxes 274 

of  county  treasurer  and  comptroller  out  of  collateral  inheritance 

tax * 238 

of  district  attorney,  when  a county  charge 358 

of  officers  entering  discharge  of  collector’s  bond 175 

etc.,  payable  by  foreign  insurance  companies,  reciprocal  act 227 

of  register  in  tax  sales 301 

for  searches  on  redemption  from  tax  sale 305 

of  tax  collector 275 

of  town  collectors 176 

Filing  of  bond  in  taxpayer’s  action 353 
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Fines  against  foreign  insurance  companies,  reciprocal  act 227 

Fine  may  be  imposed  by  court  for  non-payment  of  tax 167 

Fine  for  neglect  to  pay  personal  tax 294 

Fire: 

company  in  cities  and  villages,  tax  for 226 

company,  exemption  of ’ 57 

departments  in  cities  and  villages,  tax  for  226 

departments,  tax  on  corporations 216 

department  in  New  York  City,  tax  for  the  use  of 225 

and  marine  insurance  companies 216 

and  marine  insurance  company,  assessment  of  land 216 

insurance  companies  to  make  annual  report 216 

insurance  companies,  foreign 25,  221 

insurance  company,  foreign,  arrest  of  agent  of 22*4 

insurance  companies,  foreign,  report  of 222 

insurance  companies,  reciprocal  act,  concerning 227 

insurance  companies,  foreign,  taxation  on 220 

Five  per  cent  addition  to  amount  of  tax 168 

Foreclosure : 

of  mortgage,  payment  of  taxes,  etc.,  under  judgment  for 163 

purchaser  under,  claims  of,  against  purchaser  by  tax  deed 198 

suit,  discharge  of  liens  on  property 296 

after  tax  sale 185 

Foreign  administrator,  collateral  inheritance  tax ' 234 

Foreign  Banking  Corporations 217 

taxation  of 62 

return  by,  to  Comptroller 217 

Foreign  Corporations 28 

collateral  inheritance  tax  upon 231 

doing  business  in  New  York,  what  constitutes 207 

doing  business  in  New  York,  when  subject  to  tax 207 

entire  capital  is  proper  basis  and  measure  for  taxes . , 204 

estoppel  of,  under  reciprocal  act 228 

place  where  assessed 62 

proceedings  against,  for  tax  in  New  York  City 293 

not  to  be  taxed  for  corporate  franchises  or  property  or  business 

without  the  State 204 

State  taxation  of 13 

taxation  of 10,  14,  91 

taxation  of  capital  of 62,  63 

Foreign  executor,  collateral  inheritance  tax 234 

Foreign  Fire  Insurance  Companies 25,  221 

arrest  of  agent  of 224 

reciprocal  act  concerning 227 
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report  of 

suit  on  undertaking  of 

tax  on  premiums  of,  for  fire  department 

and  marine  insurance  companies,  taxation  of 

Forest : 

preserve,  the  taxation  of  lands  in 

preserve,  school  tax  on 

commission,  approval  of  tax  by 

lands,  taxation  of 

lands,  taxation  of,  in  forest  preserve 

Forfeiture  : 

by  assessor  for  neglect  

of  bond  of  defendant 

of  charter  and  privileges  of  corporation,  joint-stock 
association  

% 

of  charter  by  racing  association 

of  payments  niade  on  lands  withdrawn  from  tax  sale 

Form  of  warrant  for  school  tax 

Formation  of  new  companies,  State  tax  on 

of  assessment  rolls  

Former  tax  sale  acts,  repeal  <5f 

Fortifications 

Forts 

Fourteenth  amendment 

Foreign  Insurance  Companies: 

assessment  against 

constitutionality  of  tax  upon  agent  of 

taxation  of 
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Foreign  manufacturing  corporation,  taxation  of  capital 
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Free  Academy  in  New  York  City 310 

Free  German  school,  property  of,  in  the  city  of  New  York 280 

Free  schools,  union 266 

Freehold,  what  are  injuries  to 333 

Friendly  Society  of  St.  Andrews  Church,  property  of,  in  New  York 

city 288 

Funds : 

in  court,  taxation  to  owners  of 113 

of  foreign  fire  insurance  company,  taxation  of 222 

to  repay  a legal  tax,  collection  of 325,  331 

sent  for  investment  into  State,  exemption  of 73 

of  villages,  deficiencies 279 

for  village  improvements,  application  of 274 

Furniture  of  exempt  buildings,  exemption  of 66 

Future  Estates : 

assessment  of,  for  collateral  inheritance  tax 235 

proceedings  in  case  of  unknown  owners 169 

a. 

Gas: 

companies,  taxation  of 13 

light  company,  power  of  exemption  of,  in  municipal  authorities ...  74 

light  companies,  tax  upon 206 

mains,  not  real  estate 44 

meters,  inspection  of 36 

General  fund,  provision  for 37 

General  tax 35 

General  Term  : 

available  objections  on  certiorari 323 

costs  on  appeal  cm  certiorari 318 

dismissal  of  certiorari  by 317 

order  quashing  certiorari  on  merits 318 

reversing  Special  Term  order  on  certiorari 317 

German  newspaper,  publication  of  notice  of  tax  sale  in 308 

Gifts  : 

to  collaterals,  tax  on 229 

to  common  schools 251 

of  lands  to  villages 281 

Goods  and  Chattels  : 

levied  upon  after  refusal  to  pay  tax 167 

in  New  York  city  distrained  for  taxes 293 

not  belonging  to  person  taxed 172 

of  third  parties,  assessment  of 166 

when  removed,  where  levied  on 167 

Goods  imported  and  in  bond,  no  tax  upon  premiums 203 

Goods  seized  for  tax  special  property  in  collector 172 

Government  buildings,  exemption  of 48 
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Government  in  the  city  of  New  York,  provisions  for 309 

Grant  or  refusal  of  mandamus,  review  of,  by  Court  of  Appeals 340 

Grantee : 

of  purchaser  at  tax  sale,  effect  of  recording  deed 195 

of  purchaser  at  tax  sale  to  receive  moneys  refunded  196 

at  tax  sale  completing  his  title 304 

Grounds  for  application  for  correction  of  assessments  in  New  York 

city 285 

Grounds  for  cancellation  of  tax  sale 200 

Ground  for  quashing  certiorari 314,  321 

Grounds  for  remission  of  taxes 287 

Guardian,  assessment  against,  how  made 122 

H. 

Harlem  river  improvement 48 

Health  insurance  companies,  foreign 227 

Hearing  of  taxpayers  in  New  York  city 281 

Hebrew  Benevolent  Orphan  Asylum,  exemption 51 

Hebrew  Sheltering  Guardian  Society,  property  of,  in  the  city  of  New  • 
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collateral  inheritance  tax,  return  to 234 

payment  by,  of  collateral  inheritance  tax 233 

when  non-resident,  assessment  of  lands  on 284 
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erroneous  assessment  for 244 
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assessment,  list  of  persons  neglecting 244  ’ 

assignment  of  labor  on 238 
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labor,  assessment  of,  by  commissioners 242 

labor,  neglect  to  assess  for 240 

moneys  collected  for,  disposition  of 179 
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overseers  to  return  account  of  arrears 245 

purchase  of  machinery  for 248 
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tax,  allowance  on,  for  certain  acts 247 

tax,  alternative  system 246 

tax,  applicable  to  sidewalks 247 

tax  in  arrear,  board  of  supervisors  to  collect 245 

tax,  assessed  on  tenant 244 

tax  assessment,  appeal  from • 243 

tax,  assessment  of,  on  land  in  two  districts 248 

tax,  commutation  of  railroad  for 247 

taxon  corporations 240 

tax,  exemptions  from 242 

tax,  how  apportioned 246 

tax,  lands  assessed  for,  valuation  and  description  of . 241 

tax  list,  verification  of 248 

tax,  manner  of  assessing 242 

tax,  manner  of  changing 246 

tax  in  villages,  extraordinary 274 

tax,  where  to  be  expended 246 

district,  creation  of  separate 248 

Hiring  of  unlicensed  teacher 255 

Holder  of  certificate  or  contract  to  purchase  land,  rights  of,  under  tax 

sale 201 

Home  for  Incurables,  property  of,  in  New  York  City 288 

Homestead  exemptions 54,  55 

Hook  and  ladder  company 57 

Hose  company,  exemption  of 57 

Hotel  corporations,  tax  upon 206,  215 

House  of  company  incorporated  to  improve  seamen 66 

House  of  industry,  exemption  of 51,  52,  66 

House  of  Kest  for  Consumptives  for  New  York  City 288 

Householder,  homestead  exemption 54 

I. 

Ice  company  not  a manufacturing  company  exempt  from  taxation 207 

Identification  of  real  estate  in  New  York  City,  necessity  of  map 283 

Idiots  exempt  from  highway  tax 242 

Illegal : 

acts  of  assessors,  effect  of 335 

acts  of  tax  officer,  when  ratified  by  municipal  corporation 343 

assessment  and  taxation,  remedies  for 286,  311,  319 

assessment,  when  a cloud  on  title 331 

assessment,  interpleader  to  vacate 332 

assessment  or  taxation,  remedies  for 15,  16 

assessments,  striking  off  from  roll 322 

assessment,  tax  sale  for 187 

assessments  by  two  towns,  remedies  for 328 

bonds,  cancellation  of 356 

claims,  action  to  avert 357 

claim,  collusive  audit  of 357 
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claims,  taxpayer’s  action  to  prevent  payment  of 353 

entry  in  assessment-roll  invalidating  sale 333 

municipal  bonds,  action  to  cancel. 356 

official  act,  taxpayer’s  action  to  prevent 353 

provisions  of  supervisors,  certiorari  on 355 

taxes,  collection  of  amount  to  refund 346 

tax,  collection  of,  equity  injunction  against 329 

tax,  collector  levying  under 161 

taxes  in  New  York  City,  refunding  o 308 

tax,  when  recoverable 345 

tax,  refunding  of 347,  350 

tax,  suit  in  equity  to  restrain  payment  of  funds  thus  collected 356 

taxes,  tax  sale  for,  not  a cloud 192 

Illegality  of  tax,  actions  on 352 

Illegality  of  tax  sale  proceedings 191 

Illegally  collected  tax,  action  for  recovery  on 181 

Impeachment  of  regularity  of  assessment 164- 

Imports,  tax  on 19 

Imposing  taxes  by  board  of  aldermen 281 

Impression  with  a die  instead  of  seal 162 

Imprisonment  for  neglect  to  pay  personal  tax 295 

Improper  assessment  renders  Comptroller’s  certificate  of  sale  void 197 

Improvements  : 

on  lands  bid  in  by  mayor,  etc.,  at  tax  sale 300 

in  New  York  city,  assessments  for  are  a lien 295 

in  villages,  extraordinary  tax  for 274 

of  village  cemetery,  yearly  tax 278 

Inability  to  attend  of  the  aggrieved  taxpayer 286 

Inaccuracy  in  name 120 

Income,  assessment  of  for  collateral  inheritance  tax 235 

Income  subject  to  collateral  inheritance  tax 231 

Incompetent  evidence  on  assessment 319 

Incomplete  assessment-rolls 285 

Incomplete  sale,  notice  of  continuance  of 296 

Inconsistent  description  in  tax  deed 199 

Incorporated  : 

academy 66 

companies,  personal  estate  of,  where  assessed 116,  117 

companies,  real  estate  of,  where  assessed 116 

,j  oinders  of  relators  for  certiorari 321 

villages,  acquiring  public  parks 281 

village,  action  against  officers  to  prevent  waste 353 

village  dissolving 278 

villages,  issuing  tax  warrants 279 

villages,  publication  of  trustees’  accounts 279 

Incorporation  ; 

of  bridge  companies 249 

of  plank-road  companies 249 
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State  tax  on  privilege  of  organization 219 

of  turnpike  road  companies 249 

of  villages 272,  278 

for  religious  purposes,  exemption  of 290 

tax  on,  for  village  improvements 274 

Incorrect  description  of  non-resident  lands  in  New  York  city 291 

Incorrect  name,  assessment  against  284 

Incorrect  naming  of  owner  in  assessment-roll,  effect  of 140 

Increase  of  assessments  in  New  York  city  after  May  first.. 285 

Increase  of  assessed  valuation  in  New  York  city 285 

Increase  of  school  fund 267 

Increased  fee  on  unpaid  village  taxes.  .• 274 

Increased  valuation  in  assessment 124 

Indemnity  bond  on  duplicate  certificate  of  redemption  from  tax  sale. . 305 

Indefinite  school  tax 254 

Index  of  lands  of  unknown  owner 140 

Indians  : 

lands  of,  assessment  of  railroad  through 127 

lands,  act  authorizing  taxation  void 55 

lands,  sale  of,  for  taxes 56 

no  tax  assessable  on  Seneca 55 

reservation,  railroad  through,  assessment  of 127 

Individual  bank,  assessed  as  corporation 165 

Individual  property  of  executor 164 

Industrial  arts,  instruction  in,  in  schools 256 

Industrial  departments  in  New  York  city  public  schools 310 

Inequality  : 

of  apportionment  of  local  tax 41 

in  assessment,  correction  of 287 

of  assessments  in  New  York  city,  objection  to 324 

of  taxation 53 

Inequitable  claims,  taxpayer’s  action  to  prevent  payment  of 353 

Inferior  tribunal,  examination  of  proceedings  on  certiorari ,312 

Informal  acts  of  town  meetings  or  officers,  legalization  of 347 

Information  to  Comptroller  of  evasion  of  taxation  by  corporation, 

joint-stock  company  or  association 215 

Information  demanded  of  Comptroller,  refusal  of 185 

Information,  inability  to  obtain  as  to  subdivided  tracts,  how  noted  in 

assessment-roll 125 

Injunction  : 

dismissing  suit  for 328 

in  equity,  how  affected  by  public  policy 331 

interfering  with  power  of  taxation 333 

to  prevent  appointment  by  officers,  when  void 358 

to  restrain  collection  of  taxes 335 

restraining  commissioners  of  highways  laying  out  private  road. . . 328 

restraining  issue  of  town  bonds 355 

under  statutes  taxing  railroad  property 336 
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Injury  to  property  of  county,  action  to  prevent 353,  355 

Injury  to  property  by  mob,  etc.,  a county  charge 362 

Injustice  necessary  to  support  review  by  Court  of  Appeals 324 

Inhabitants  refusing  to  vote  school  tax 267 

Inheritances,  taxon  collateral 229 

Inoperative  deed  of  Comptroller 193 

Insane,  a county  charge 361 

Inspection  : 

of  assessment- rolls,  notice  of  publicity  of 326 

of  assessment-rolls  in  New  York  city,  public 283 

of  assessment-roll  to  be  allowed 131 

of  banks’  accounts  by  Comptroller 218 

laws 18,  25 

Installments,  effect  of  assessments  when  divided  into 333 

Installments  of  school  tax 254 

Institution  for  collections  of  scientific  works,  etc.,  exempt 67 

Instruction,  appeals  to  Superintendent  of 267 

Insufficient  assessment  of  labor  for  highways  and  bridges 239 

Insufficient  description  of  ownership  of  lands 296 

Insufficient  notice  to  redeem. 194 

Insurance  Companies  : 

assessment  of  lands 216 

fire  and  marine 216 

foreign,  health  or  life 227 

foreign,  taxation  on 10,  62,  220 

reciprocal  act  relating  to 227 

taxation  of 13,  207,  215 

tax  on  foreign,  collection  of 221 

taxation  of  mutual  life,  for  personal  property 104 

to  make  annual  report 216 

Insurance : 

Department,  reciprocal  act 227 

* Department  Superintendent,  duties  of 221 

fire  companies,  foreign 221 

State  Superintendent  of,  see  reciprocal  act 228 

Interest : 

allowed  to  purchaser  at  tax  sale. 304 

on  accounts  against  associations,  settlement  by  Comptroller 213 

and  charges,  payment  of  to  Comptroller 181 

on  collateral  inheritance  tax 232,  233 

on  collateral  inheritance  tax  kept  by  county  treasurer  or  Comp- 
troller  238 

future,  contingent  or  limited,  assessment  of  for  collateral  inherit- 
ance tax 235 

on  illegal  tax,  refunding 325 

on  loan  to  school  fund 252 

in  property,  collateral  inheritance  tax  on 231 


INDEX. 


417 


Interest  — ( Continued)  : page. 

on  school  bonds 254 

on  school  district  bonds 267 

in  suit  for  damages  against  corporation 2U 

on  tax  sales 303 

on  taxes 169 

on  taxes  and  assessments 296 

on  taxes  and  assessments  in  New  York  city 308 

on  taxes  in  New  York  city  deducted  from  payment 291 

on  taxes,  etc.,  in  New  York  city  a lien 295 

on  tax  of  non-resident  lands 184 

on  unpaid  taxes  in  New  York  city 306 

on  village  bonds,  fund  for  payment 279 

Interested  parties,  redemption  by  from  real  estate  from  tax  sales 302 

Interference  with  power  of  taxation  by  injunction 333 

Interpleader : 

bill  in  the  nature  of 328 

bill  in  the  nature  of,  distinguished  from  strict  interpleader 332 

defects  in 328 

on  double  assessment  of  property 327,  332 

practice  in 331 

Interpretation  of  sureties’  liability  on  collector’s  bond. . 173 

Invalid  and  Invalidity: 

of  assessments 285 

assessment  against  wrong  owner 333 

of  assessment,  return  of  collector  as  to 182 

certificate  of  exemption  from  tax 309 

of  tax  list 284; 

sales,  cancellation  of 195 

sale,  purchase-money  on,  is  a charge 195 

sale  for  unpaid  assessment 334 

tax  sale,  refunding  of  money  on 196 

of  Comptroller’s  deed 189 

of  bonds  of  collector 172 

of  tax  sale 186,  333 

of  tax  sales,  Comptroller  must  hear  evidence  of 196 

of  tax  through  error  in  name 164 

of  village  assessment-roll 273 

and  valid  processes,  liability  of  officers  under 163 

Invested  capital  of  foreign  fire  insurance  companies,  taxation  of 222 

Irregular : 

acceptance  of  tax  lists  by  highway  overseers 243 

acknowledgment  of  tax  deed 199 

acts  of  assessors,  effect  of 335 

acts  of  town  meetings  or  officers,  legalization  of 347 

acts  of  town  officers,  how  legalized 346 

affidavit  by  collector  on  return 180 
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appointment  of  school  tax  collector 258 

apportionment  of  school  tax 259 

assessments 357 

assessment,  collection  of,  by  trustees,  liabilities 344 

assessment,  effect  of  seizure  on 352 

assessment  of  lands  for  road  tax 243 

assessment,  liability  of  commissioner 248 

assessment  for  school  taxes 257 

certificate  of  Comptroller  of  service  of  notice  to  redeem 194 

certificate  of  tax  sale 303 

collection  of  school  tax 252 

copy  of  assessment-roll,  effect  of 192 

designation  on  school  tax-list 256 

notice  to  redeem,  effect  of 194 

notice  of  school  district  meeting 252 

proceedings  of  school  district  trustees 260 

proceedings  of  tax  assessors 324 

publication  of  notice  of  tax  sale,  effect  o? 197 

sale  of  township  lands 197 

school  tax  warrant 257 

taxes,  proceedings  of  Comptroller  with 183 

tax  lease,  when  void 195 

verification  by  assessors 143 

warrant  of  replevin 349 

warrant  for  school  tax 256 

Irregularity  : 

in  assessment : * 129 

in  assessments  of  non-resident  lands 196 

in  assessment- rolls 192,  285 

in  collector’s  bond 172 

in  Comptroller’s  tax  deed 194 

in  notice  of  redemption 304 

in  notice  of  tax  sale 188 

in  publication  of  notice  of  tax  sale 188 

in  tax-roll  or  warrant 160 

in  school  tax  warrant 270 

in  assessed  tax,  liability  of  municipal  corporation  for 342 

Irreparable  injury  to  freehold,  equitable  suit  to  prevent 16,  331 

Issue  of  town  bonds,  injunction  to  restrain 355 

Issuing  warrants  for  village  taxes,  duty  of 278 

J. 

Jails 66 

charge  on  county 359 

exemption  of 48,  66 
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of  plaintiffs  in  suit  to  enjoin  tax 353 

of  relators  for  certiorari 321 

of  taxpayers  in  suit 353 

Joint  lands,  sale  of  lands  so  assessed 189 

Joint-stock  Company: 

appeal  by,  from  settlement  of  account  by  Comptroller 214 

basis  of  tax  on 211 

as  common  carrier,  refusal  or  neglect  to  pay  tax 207 

as  common  carrier,  reports  of 207 

evasion  of  taxation  by 215 

levy  on  goods,  etc.,  by  order  of  Comptroller 214 

neglect  to  file  report,  penalty 207 

neglecting  to  pay  tax  or  furnish  certificate  of  appraisement  forfeits 

privileges 204 

to  pay  tax  on  business 205 

proceedings  after  settling  account  against 214 

report  of  to  Comptroller 211 

right  of  to  adjustment  of  accounts  by  Comptroller 213 

settlement  of  accounts  against 213 

State  taxes  upon 202 

taxation  on  capital 213 

to  transmit  tax  to  treasury  of  State 207 

Judgment : 

against  county,  taxpayer’s  action  to  prevent 353 

in  equitable  action  to  recover  tax 330 

in  favor  of  city,  etc.,  action  to  prevent  officers  cancelling 358 

against  highway  commissioners,  tax  to  pay 240 

of  partition,  dower,  foreclosure  of  mortgage,  payment  of  all  taxes, 

etc.,  under 163 

recovered  by  fraudulent  default  or  collusion 357 

of  Special  Term  upon  returns  to  certiorari,  reversal  of 319 

against  villages,  tax  to  pay. 278 

Judicial  proceedings  for  collection 167 

Jurisdiction  : 

over  assessed  property 311 

of  assessors,  denial  of 295 

of  assessors,  as  to  real  estate 108 

defect  in  appearing  on  face  of  process 257 

of  chancery  over  tax  matters 328 

of  equity  over  wrong  assessment  of  personal  property 329 

of  surrogate  over  real  estate  of  decedent 236 

of  tax  commissioners  to  assess ; see  L.  1853,  ch.  471 319 

Jurisdictional  : 

defect  in  assessment  for  school  tax 258 

error,  omission  of  affidavit  by  assessors 162 

limits  of  interior  tribunal,  review  on  certiorari 312 

J ustice’s  execution  for  school  tax,  renewal  of 264 

J ustification  of  sureties  on  bond  in  taxpayer’s  action 353 
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Kings  county,  special  act  concerning  collection  of  taxes  in 172 

Kingston,  charter  of,  expenses  of  appeal  to  State  assessors 160 

L. 

Labor : 

on  highways,  anticipation  of 238 

on  highways,  assessment  for,  on  non-resident  lands 210 

Laches : 

of  foreign  insurance  corporations 312 

of  grantee  of  original  tax  sale  purchaser 195 

in  obtaining  certiorari,  effect  of 323 

Ladies’  Union  Aid  Society  of  the  Methodist  Episcopal  Church,  prop- 
erty of,  in  the  city  of  New  York 289 

Lake  Navigation  Company 116 

Lands  : 

advertised  for  tax  sale,  possession  of 195 

assessed  jointly,  sale  of 189 

when  assessed  to  occupant 100,  110 

when  assessed  to  owner 109,  110 

assessed  by  description  for  highway  tax 242 

assessed  for  road  tax,  description  of 241 

assessed  for  road  tax,  valuation  of 241 

assessments  of,  in  two  districts Ill 

erroneously  assessed,  liability  on 341 

bid  in  by  mayor,  etc.,  at  tax  sales,  rents,  issues  and  profits 300 

bid  in  at  tax  sales,  sales  of ! 193 

bid  in  at  tax  sale,  laws  of,  executed  by  Comptroller 300 

for  cemetery  in  villages,  tax  for 278 

construction  of,  under  L.  1885,  ch.  411 141 

definition  of 44 

different  interests  in,  how  taxed 45,  50 

elevated  railroad  structure  is 44 

of  fire  and  marine  insurance  company,  assessment  of 216 

franchise  of  railroad  is  not 45 

gas  mains  are  not 44 

interest  of  lessee  for  990  years  is 45 

interest  of  owner  of  wharf  taxable  as 45 

leased  to  religious  corporation,  exemption  of 290 

liable  to  taxation 3 

liable  to  sale  for  taxes,  publication  of  list 198 

mortgaged  to  the  State  to  be  withdrawn  from  sale 201 

mortgaged  to  United  States  Loan  Commissioners,  tax  sales  of 200 

employed  for  New  York  city  water- works  in  other  counties 282 

of  non-residents,  assessment  for  highways 240 

assessment  of  school  tax  on 261 

of  non-residents,  how  designated 125 

of  non-residents,  irregularly  assessed 196 
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Lands  — ( Continued) : 

of  non-resident  heirs,  assessment  on 

for  offices * 

omitted  from  assessment-roll  for  highways 

owners  in  town  liable  to  assessment  for  roads 

piers  are 

place  of  taxation 

for  public  parks,  villages  acquiring 

railroad  structures  taxable  as 

railroad  track  is 

redeemed  from  tax  sale,  proceedings 

sold  by  State,  assessment  of 

sold  for  taxes,  notice  by  town  clerk 

sold  for  tax  without  notice,  liabilities 

sold  for  taxes,  how  to  be  conveyed 

sold  for  taxes,  redemption  of 

subdivided  into  lots,  how  designated 

tax  in  New  York  city,  validity  of 

worked  on  shares,  school  tax  on 

lapse  of  time  since  deed  by  Comptroller  

Large  Counties  : 

assessment  of  subdivided  tracts  in 

special  act  relative  to  collection  of  taxes 

special  provisions  relating  to 

Laws  as  to  omitted  property,  constitutionality  of 

Leases  : 

of  land  to  religious  corporation,  exemption  of 

of  land  to  villages 

for  taxes,  mandamus  to  cancel 

taxes,  how  assessed  on 

for  term  of  years  taxable 

Legacies  : 

to  collaterals,  tax  on 

exempt  from  collateral  inheritance  tax 

repayment  of ; see  collateral  inheritance  tax 

to  adopted  child,  collateral  inheritance  tax 

payment  of  collateral  inheritance  tax  upon 

Legal  effect  of  county  court  order  to  board  of  supervisors 

Legal  tender  notes  of  United  Sfates,  exemption  of 

Legality  of  assessments 

Legalization  of  irregular  acts  of  town  officer 

Legalization  of  unpaid  taxes  in  large  counties 

Legislature,  power  to  impose  local  tax  unrestricted 

Length  of  time  in  tax  sale,  presumptions 

Lenox  Library,  property  of,  in  New  York  city 

Lessee  : 

interest  of,  for  990  years  in  land 

of  lands  to  be  sold  for  taxes,  notice  to 
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Lessee  — ( Continued)  : page. 

redemption  by,  from  tax  sales 302 

taxation  of  interest  of 52 

Levy  : 

upon  bank  stock 165 

by  collector,  how  soon . 172 

by  collector,  for  refusal  or  neglect  to  pay  tax 164 

by  distress  and  sale,  constitutionality 166 

on  goods,  etc.,  of  corporation,  joint-stock  company  or  association, 

by  order  of  Comptroller 214 

of  highway  labor  by  supervisors 239 

on  married  woman’s  property  for  tax  against  her  husband 162 

for  personal  tax,  proceedings  on  return  unsatisfied 295 

on  property  for  arrears  of  road  tax 245 

on  real  estate  for  taxes  in  New  York  city 293 

for  refusal  to  pay  tax : 167 

and  sale  for  school  tax,  fees  on 263 

and  sale  under  school  tax  warrant 257 

by  school  tax  collector,  liability  for 264 

of  school  tax  in  installments 254 

of  school  tax,  warrant  for 257 

of  school  taxes,  on  what 257 

for  school  tax,  when  void 263 

on  securities  deposited  by  foreign  fire  insurance  company  in 

Insurance  Department 227 

by  sheriff  against  collector 174 

of  tax  by  aldermen,  duties 291 

of  tax  for  bridges  by  supervisors 250 

of  tax  for  extraordinary  village  expense 273 

of  taxes  on  land  condemned  for  public  parks 282 

of  tax  in  New  York  city,  assessment  of  value 285 

of  tax  to  pay  for  tools,  etc.,  for  highways 240 

of  tax  on  personal  property  after  its  sale 165 

of  tax  for  rebuilding  bridge 251 

of  tax  for  school  funds  on  refusal  to  vote 267 

of  tax  for  union  free  schools i 266 

under  act  of  Congress  for  taxes,  effect  of 351 

under  valid  and  invalid  processes,  effect 163 

of  unpaid  taxes 151 

by  virtue  of  Comptroller’s  warrant  against  corporation,  joint-stock 
company  or  association 214 

Liability  : 

of  assessors 120 

of  assessors  for  collecting  illegal  tax 343 

of  corporations  on  premiums  upon  property  outside  of  State 203 

for  illegal  tax 350 

of  land  to  State,  to  be  paid  before  conveyance 201 

of  officer  under  warrant  executed  after  return  day 161 
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Liability  — ( Continued)  : page. 

for  public  bridges  on  county 250 

for  road  tax,  overseer’s  lists  of 242 

of  school  district,  discharge  of 268 

of  school  tax  collector  in  levying 256,  264 

of  sureties  on  collector's  bond,  limit  of 173 

of  county  treasurer  to  State 181 

for  tax  not  affected  by  apportionment 169 

to  taxation  of  a part  only,  how  arranged 125 

to  taxation  of  property  in  New  York  city 309 

of  town  for  defective  highway 247 

of  town  for  overcharge 185 

of  village  tax  collector 279 

Libraries  for  district  schools,  application  of  money  for 265 

Library,  public,  exemption  of  the  real  and  personal  estate  of 52,  66 

License  fees  of  foreign  insurance  companies,  reciprocal  act 227 

Liens : 

of  assessment,  confirmation  necessary 296 

of  assessments,  time  the  lien  lasts 334 

when  a cloud  on  title 333 

on  land  collector’s  surety 173 

of  Comptroller’s  warrant  for  levy  on  goods,  etc.,  of  corporation, 

joint-stock  company  or  association 214 

discharge  of,  etc  164 

of  mortgages  not  affected  by  tax  sale 193 

in  New  York  city,  priority  of  tax,  etc 295 

of  part  owner  paying  whole  taxes 189 

for  personal  taxes,  priority  of 162 

of  plaintiff’s  property,  equity  action  to  vacate : 329 

of  the  State  of  New  York,  effect  of,  at  tax  sale 201 

of  taxes  discharged  on  foreclosure ■ 296 

of  taxes  on  land 284,  292 

of  taxes  levied  on  villages 278 

when  tax  becomes 49 

life  estates,  assessment  of,  for  collateral  inheritance  tax 236 

Life  Insurance  Companies  : 

accumulations  for  benefit  of  assured,  exemption  of ...  73 

accumulations  in,  not  taxed 11 

doing  business  on  assessment  plan,  exemption  of 73 

exemption  of  shares  of,  in  other  municipalities 81 

foreign 227 

repeal  of  act  as  to  deposit  of  security  by  foreign 100 

taxation  of 13 

Life  interests ; see  collateral  tax 230 

Lighting  villages  by  electricity 280 

Limit  and  Limits  : 

of  extension  or  renewal  of  sheriff’s  or  marshal’s  warrant  in  New 

York  city 293 

of  time  for  redemption  from  tax  sale  by  mortgagee 195 
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Limit  and  Limits  — ( Continued)  : page. 

of  school  tax  in  Now  York  city 310 

of  village  expenses 27,  273 

of  unincorporated  village,  what  are , 226 

Limited  estate,  assessment  of,  for  collateral  inheritance  tax 235 

Limitation  : 

of  action  to  recover  back  taxes 344 

of  effect  of  renewal  of  collector’s  bond 177 

of  effect  of  warrant  against  collectors 174 

of  time  of  appeal  in  tax  matters 325 

Lineal  descendants;  see  collateral  tax 230 

“Lines,”  interpretation  of  word  as  applied  to  telegraph,  etc.,  com- 
panies  104 

Lists  : 

of  arrears  submitted  by  Comptroller  to  county  treasurer  for  taxes,  188 

of  assessments  in  New  York  city,  duty  of  common  council 308 

of  assessments,  omissions  from 285 

how  transmitted 188 

of  liabilities  for  road  taxes 242 

of  lands  liable  to  sale  for  taxes,  publication  of 198 

of  lands  sold  at  tax  sale  to  be  sent  by  treasurer  to  the  Comptroller,  200 

of  lands  subject  to  highway  tax 241 

of  lands  to  be  sold  for  taxes,  requirements 188 

of  lands  of  residents  and  non-residents  not  necessarily  separate  ...  141 

of  persons  neglecting  to  work  on  highway 244 

of  property  by  deputy  tax  commissioners 282 

of  State  lands  to  be  sent  by  Comptroller 202 

of  taxes  by  trustees  of  school  district 255 

Literary  institutions,  stock  owned  by,  exemptions  of 67 

Litigation,  effect  of  on  payment  of  collateral  inheritance  tax 233 

Loan  commissioners,  lands  mortgaged  to,  tax  sales  of 200 

Loans  in*  other  States,  property  of  resident,  exempt 65 

Loan  to  school  fund  252 

Local  : 

assessors,  property  not  valued  by 159 

bills 33 

city  tax  for  schools 270 

government  in  New  York  city,  reorganization 309 

taxes 35,  39 

taxation,  limitations  upon  power  of 42 

Loss : 

of  assessment-roll  by  collector 173 

of  certificates 189 

of  certificate  of  redemption  from  tax  sale 305 

of  Comptroller’s  certificate  of  tax  sale 198 

from  State  taxes 183 

Lots  on  which  exempt  buildings  are  situated,  exemption  of 61 

Lots,  meaning  of,  in  statutes  of  exemption 49 
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Lunatics  exempt  from  highway  tax 242 

Lunatic,  committee  of 115 

M. 

Machinery,  exemption  of,  in  hands  of  cotton  manufacturer 55 

Machinery  for  roads,  purchase  of 248 

Machines  for  road  districts 239 

Magazines,  exemption  of 48 

Maintenance  of  additional  departments  in  schools,  tax  for 256 

Maintenance  of  village  cemetery 278 

Manager  of  fire  and  marine  insurance  companies  to  make  annual 

report 216 

Mandamus  : 

appeal  to  Court  of  Appeals  upon 339 

when  alternative  writ  and  when  peremptory  writ  should  issue 339 

when  not  barred  by  alternative  remedy 340 

against  board  of  supervisors  for  refusal  to  act 338 

to  collector  to  pay  over  moneys  to  a railroad 338 

to  common  council  to  correct  assessment 336 

to  compel  municipal  officer  to  sign  warrants 339 

to  Comptroller 196 

to  Comptroller,  scope  of 340 

to  compel  county  treasurer  to  issue  warrant  for  tax  on  non-resi- 
dent’s choses  in  action  338 

when  death  of  a partner  abates  writ 339 

how  far  discretionary 340 

when  to  be  dismissed 337 

when  it  will  not  be  granted 337 

to  investigate  proceedings  in  levying  taxes 338 

when  not  issuable 340 

issue  of,  discretionary 337 

to  compel  issue  of  tax  warrants 337 

when  it  will  and  will  not  lie 336,  338 

when  non-resident  may  have 338 

practice  on  the  hearing  of 339 

when  not  precluded  by  power  to  bring  action 339 

proceedings  by 336 

proper  remedy  to  compel  officer  to  discharge  tax,  etc 340 

when  to  be  quashed 339 

registrar  of  arrears  in  Brooklyn 340 

requisites  to  sustain *, 337 

to  review  decision  of  Comptroller  as  to  money  refunded 195 

to  supervisors,  compelling  compliance  with  County  Court  order. . . 339 

to  supervisors,  scope  of * 336 

to  supervisors,  when  sustainable: 339 

as  to  tax  on  lands  taken  for  public  parks 282 

54 
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Manual  arts,  instruction  in,  in  schools 256 

Manual  labor  on  highway-tax,  inability  to  perform 242 

Manufactured  articles,  exemption  of,  in  hands  of  cotton  manufacturers,  55 

Manufacturing  corporations,  taxation  of 13,  117 

Manufacturers  of  cotton,  exemptions  in  favor  of 55 

Maps 189 

books,  etc.,  of  commissioners  of  taxes - 282 

of  lands  liable  to  taxation,  where  to  be  kept 141 

of  real  estate  in  New  York  City,  when  necessary 283 

of  subdivided  tract,  where  kept 126 

of  subdivided  tract,  to  whom  delivered 125 

Marine  : 

and  fire  insurance  companies,  assessment  of  land 216 

hospital,  exemptions 51 

insurance  companies  to  make  annual  report 216 

and  fire  insurance  companies,  foreign,  taxation  on 220 

Married  woman,  levy  on  property  of,  when  void 162 

Married  woman,  homestead  exemption 54 

Marshal  : 

in  New  York  City  to  levy  for  taxes 293 

or  sheriff  to  give  notice  of  property  distrained 294 

return  of  no  leviable  goods  on  tax  warrant 294 

Masonic  Hall  and  Asylum  Fund  property  in  New  York  city 288 

Mayor  : 

absence  of  signature  from  warrant 163 

certificate  of  exemption  from  taxation 309 

Measure  : 

of  business  done  within  the  State  by  foreign  corporation 204 

of  damages  in  action  against  taxpayer 168 

of  damages  in  tax  sale 346 

of  value  of  franchise  for  taxable  purposes 206 

Meetings  : 

outside  school  district,  effect 254 

of  school  district,  irregular  notice 252 

of  school  district  and  neighborhood 252 

Merchants  ; 

act  relative  to  taxation  of  capital  of  non-resident 61 

and  Clerks’  Library  Association  of  the  city  of  New  York,  property 

of,  in  New  York  city 288 

Metal,  bullion,  etc.,  of  United  States  in  the  city  of  New  York,  exemp- 
tion of 289 

Method  of  collecting  tax  return  unpaid 168 

Militia,  service  in  as  ground  of,  exemption 22 

Militiamen,  exemption  of,  repealed 71,  72 

Military  guard  for  county  prison,  county  charge 359 

Military  posts 48 
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exemption  of 32,  53,  55 

of  the  gospel,  costs  on  review  of  assessment  against 325 

of  the  gospel  exempt  from  highway  tax 242 

of  the  gospel,  exemption  of  personal  estate . . 67,  68 

of  the  gospel,  real  estate  of,  when  exempt 68,  71 

Ministerial  officer  in  execution  of  process,  when  protected 160 

Ministerial  officer,  writ  of  prohibition  does  not  lie  to 341 

Minor’s  parent  or  guardian  paying  school-tax,  credit  to 255 

Mint  in  the  city  of  New  York,  exemption  of,  from  taxes 47,  280 

Misdemeanors  : 

feeing  of  appraiser  is 236 

not  to  make  annual  report  by  fire  and  marine  insurance  companies,  216 

Misfeasance  : 

of  officers,  penalty  in  tax  sale 195 

of  State  officers,  liability  of  municipal  corporation  for 350 

Misnomer  in  assessment,  effect  of ; 352 

Misnomer  of  bank 165 

Missionary,  charitable  and  benevolent  corporations,  exemption  of 290 

Mistakes  : 

etc.,  of  assessors  and  collectors,  liability  of  town 341 

in  cancellation  of  tax  sale  may  be  set  aside 200 

in  discharge  of  liens,  effect  of 296 

Moneys  : 

appropriated,  to  whom  paid 179 

collected  for  poor  and  highways,  disposition  of 179 

expended  by  county  officers,  when  a county  charge 361 

for  highways,  etc.,  paid  to  town  commissioners 249 

raised  by  a town  meeting,  a town  charge 360 

to  be  raised  by  school  district,  time 252 

of  school  district,  custody  of 265 

of  school  district  libraries,  application  of ; 265 

for  school  tax,  how  raised 267 

to  pay  for  tools,  etc.,  for  highways,  how  raised 240 

Moneyed  capital,  what  investments  are  not  taxable.,  as 81 

Moneyed  Corporations  : 

how  assessed  for  highway  labor 242 

not  liable  to  road  tax 246 

Montefiore  Home  for  Chronic  Invalids,  property  of,  in  the  city  of 

New  York 289 

Monuments,  exemption  of  association  erecting  to  Union  soldiers 56 

Monuments  to  Union  soldiers,  tax  to  repair 57 

Mortgages 72 

absence  of  tax  clause,  effect 163 

liens  not  affected  by  tax  sale 196 

tax  clause  in  effect  of 165 

taxation  of 66 
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Mortgaged  : pagk. 

property,  payment  of  taxes  on 163 

personal  property  after  default 166 

Mortgagees  : 

of  lands  sold  for  taxes,  redemption  by 195,  200 

notice  to 195 

of  lands  sold  for  taxes,  notice  of 301 

notice  to,  repeal  of  acts  concerning 195 

to  be  notified  by  purchaser  at  tax  sale 198 

payment  of  assessment  by 163 

redemption  by,  from  tax  sale 198,  302 

Mott  Memorial  Medical  and  Surgical  Library,  property  of,  in  New 

York  city  288 

Mt.  Sinai  Hospital,  property  of,  in  New  York  city 288 

Multiplicity  : 

of  actions 355 

of  actions,  equitable  suit  to  avoid 331 

of  suits,  equitable  relief  for  ta  xon  bank  shares 334 

of  suits,  grounds  for  equity 329 

Municipal  : 

aid  bonds 42 

aid,  legislature  can  authorize 40 

bonds 23 

bonds,  equitable  act  to  cancel,  when  illegal 356 

corporation,  defendants  in  action  against 359 

corporation,  liability  of,  for  acts  of  officer 343 

corporation,  liability  for  illegal  tax 342 

corporation,  liabilities  of,  for  State  officers 350 

officer,  how  compellable  to  sign  tax  warrants 339 

Municipality,  recovery  from,  for  illegal  tax  sales 343 

Municipality,  lancte  of,  exempt 47 

Mutual  beneficial  associations,  taxation  of 13 

Mutual  life  insurance  companies,  taxation  of 89 

for  personal  property 104 

N. 

Name: 

against  which  assessment  is  made,  error  in 320 

of  collector,  omission  of,  in  bond 172 

inaccuracy  in 120 

of  non-resident,  action  against  assessors  for  entering 345 

of  owner,  error  in 164 

of  owner  erroneously  given  invalidates  assessment 333 

of  owner  of  lands ; see  highway  tax 242 

of  persons  omitted  from  tax  list 243 

of  person  previously  omitted,  addition  of,  to  assessment  roll 124 

stricken  off  assessment  roll 295 

of  subdivided  tracts  to  be  inserted  in  assessment  roll 140 

of  taxpayers,  omission  of,  in  school-tax  list 259 
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Academy  of  Design,  property  of,  in  New  York  city 288 

bank,  taxation  of  shares  of — 78,  79,  80,  81,  82,  81,  86 

Guard,  exemption  of 23 

Guard,  repeal  of  law  allowing  deduction  from  assessment  on 72. 

Naval  hospitals 18 

Navigation  companies 116 

Necessary  acts  in  tax  sale,  presumption  as  to 187 

Necessary  evidence  of  regularity  of  tax  sale 190 

Neglect  : 

to  make  annual  report  by  fire  and  marine  insurance  companies. . . 216 

to  assess  for  highway  labor 210 

of  assessors  to  apportion  school  tax 271 

of  assessor,  forfeit 113 

of  commissioners  to  assign  labor  on  new  highways 238 

of  common  carriers  to  pay  tax 207 

of  Comptroller  to  execute  tax  deed,  suit  for 332 

of  duty  by  collector,  impeachment . . . ‘ 161 

or  failure  of  foreign  bank  to  make  return 217 

to  file  report  by  corporation,  penalty 207 

of  foreign  life  or  health  insurance  companies  to  pay  tax 227 

of  foreign  fire  insurance  companies  to  render  annual  account 223 

or  refusal  to  furnish  annual  report  by  corporation,  joint-stock 

company  or  association,  effect  of 204 

to  issue  certificate  of  sale,  action  on 332 

to  levy  tax  for  union  free  schools 266 

to  notify  taxpayer  of  increased  assessment  in  New  York  city 285 

to  pay  collateral  inheritance  tax,  proceedings  of  surrogate 236 

or  refusal  to  pay  personal  property  tax,  proceedings  on 291 

to  pay  school  tax,  suit  for 261 

to  pay  tax,  fine  for 168 

to  pay  tax,  power  of  collector , 161 

to  pay  tax,  prosecution  for 278 

to  pay  village  taxes,  return  of 271 

to  rebuild  bridges 250 

or  refusal  to  pay  tax  by  corporation,  suit  for 210 

or  refusal  to  pay  taxes  ground  for  forfeiture  of  charter  or  privileges 

of  corporation,  joint-stock  company  or  association 201 

to  repair  bridge 250 

of  school-tax  collectors 265 

of  sheriff  to  return  warrant 175 

of  supervisors  as  to  school  tax 252 

or  refusal  of  witnesses  to  appear  before  commissioner 212 

Neglecting  to  work  on  highway,  list  of  persons 211 

Negotiation  of  void  town  railroad  bonds 356 

Nephews  and  nieces ; see  collateral  inheritance  tax 230 

Next  of  kin,  collateral  inheritance  tax,  return  to 234 
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assessments,  effect  of 324 

buildings  for  union  free  schools,  erection  of 266 

certificate  of  sale,  effect  of 189 

collector,  appointment  of 178 

collector,  extension  of  time  on  appointment 178 

companies  formed  by  reorganization,  tax  on 219 

highways,  assignment  of  lqbor  on ! 238 

inhabitants,  omission  of  names  from  tax-list 243 

inhabitants,  meaning  of  term 243 

process,  when  justice’s  execution  is 264 

property,  assessment  of 258 

tax  warrant,  a renewal  is 265 

warrant  for  school  tax 264 

Newspaper: 

advertisement  in  of  publicity  of  assessment- rolls 283 

error  of  advertisement  of  tax  sale 187 

publication  of  notice  of  school  tax  levy  in 266 

publication  of  notices  of  tax  sales  in 189 

N§w  York  Cancer  Hospital,  exemption  of 309 

New  York  City  : 

Catholic  Protectory,  property  of  in  the  city  of  New  York 289 

alteration  of  description  of  non-resident  lands  on  assessment-roll, . 291 

assessments  in 306 

banks,  assessment  of  shares 284 

corporation  funds  employed  in  water  works 282 

evening  schools 310 

bonds,  exemption  of . ...  51,  281 

collection  of  taxes  and  assessments  in 306-7 

commissioners  of  taxes  and  assessments 308 

Croton  water  rents 307 

Exempt  Firemen’s  Benevolent  Fund 224 

fire  department,  tax  for  the  use  of 225 

free  academy 310 

government,  reorganization * 309 

Library  Association,  property  of  in  New  York  city 288 

to  pay  interest  on  taxes  and  assessments  to  State 308 

payment  of  collateral  inheritance  tax  in 231 

property  exempt  from  taxes 288 

property,  liability  of  taxation 309 

provisions  for  government 309 

raising  objection  of  inequality  of  assessments  in 324 

public  schools,  industrial  departments 310 

school  commissioners,  expenses 310 

schools,  taxation  for. 310 

sinking  fund,  powers  of  commissioners 281 

statutes  relating  to 306 

tax  on  agent  or  attorney  of  foreign  fire  insurance  company  in 223 

tax  receiver 307 
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tax  sales  in 306 

taxation  of  corporations  in ; see  Laws  1881,  ch.  332 215 

taxation,  special  laws 281 

water  works,  lands  in  other  Counties  employed  in 282 

New  York  : 

constitution,  provisions  of 29 

county,  special  provision  as  to  fire  insurance  tax 226 

Free  School  Society,  exemption  of 289 

hospital,  exemption  of 22 

Niagara  park,  assessment  of 317 

Nieces  and  nephews;  see  collateral  inheritance  tax 230 

Non-payment  : 

cancellation  of  tax  sale  for 189 

of  collateral  inheritance  tax,  penalty  for 233 

of  collateral  inheritance  tax,  proceedings  of  surrogate 236 

of  school  tax,  proceedings  on 261 

of  taxes  by  corporation,  proceedings  for 105 

of  tax  by  racing  associations,  penalty 218 

Non* redemption,  certificate  of  Comptroller  of,  must  be  under  seal 195 

Non-resident  : 

action  of,  against  assessors 345 

assessment  of  rents,  correction  of 152 

collateral  tax  on  property  of 230 

agent  of  foreign  fire  insurance  company,  arrest  of 224 

executors,  assessment  against 286 

heirs,  assessment  on  land  of 284 

lands,  account  of  arrears  on,  by  county  treasurer 4 183 

lands,  assessment  of,  for  schools 261 

lands,  apportionment  of  road  tax  on 242 

lands,  arrears  of  tax  on 184 

lands,  assessment  for  highways 240 

land,  changes  in  description  of,  in  New  York  city 291 

lands,  county  treasurer  .to  submit  lists  to  Comptroller  before  tax 

sale 202 

lands,  improper  assessment  of,  invalidates  tax  sale 197 

lands,  improperly  assessed,  included  in  number  of  taxpayers 196 

lands,  irregularity  of  assessment 196 

lands,  levy  upon  personal  property  for 164 

lands,  mortgagee  of,  may  redeem 200 

lands,  separate  lists  of,  not  necessary 141 

lands,  statutes  concerning,  repealed 198 

lands,  if  not  subdivided,  to  be  assessed  as  a whole 197 

land  of,  how  designated 125 

levy  on  for  arrear  of  road  tax 245 

may  have  mandamus 338 

stockholders,  school  tax  on 259 

taxation  of 25,  59,  60,  62 

tax  on  debts  due  to 59 
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taxation  of  land  of 110 

taxation  of  securities  of,  sent  into  State  for  collection 72 

town  assessors  actionable  for  sale  of  personalty  of 337 

taxpayer,  rents  of,  assessment  on,  how  corrected 152 

taxpayers  in  school  district 271 

Non-verification  of  assessment-roll  in  tax  sale,  effect 191 

Normal  : 

schools,  establishment  of 256 

schools,  tax  to  maintain 256 

Notes 92 

Notices  : 

of  appointment  of  appraiser  for  collateral  inheritance  tax 235 

of  assessment  of  new  property 258 

of  assessment  by  school  district  meeting,  omission  of 252 

of  assessment  for  school  tax,  waiver  of 259 

of  collection  of  taxes 274 

of  collection  of  school  tax 263,  268 

by  collector  of  time  and  place  of  sale 166 

of  completion  of  assessment-roll 130,  326 

of  completion  of  assessment-rolls,  effect  of  omission 326 

of  completion  of  assessment- roll,  omission  to  give 129 

by  Comptroller  to  corporation,  joint-stock  company  or  association 

or  partnership  of  settlement  of  account 214 

by  Comptroller  of  unredeemed  lands 189 

of  continuance  of  sale  need  not  be  advertised 296 

by  county  treasurer  of  non-payment  of  railroad  tax 171 

of  election  to  raise  additional  tax 280 

of  granting  certiorari . . 319 

of  increase  of  assessment  in  New  York  city  after  May  first 285 

of  levy  of  tax  for  Union  Free  Schools 266 

to  mortgagee 195 

to  mortgagees  of  lands  sold  for  taxes 301 

to  mortgagees  of  tax  sale,  repeal  of  acts 195 

of  motion  to  review  settlement  by  Comptroller  of  account  against 

corporation,  joint-stock  company  or  association 214 

to  occupants  in  tax  sale 193 

to  occupant  in  tax  sale,  definition  of  occupant 193,  194 

to  owner  of  assessment  of  school  tax  260 

to  owner  of  land  of  tax  sale 303 

to  persons  assessed  to  work  on  highways 244 

of  postponement  of  tax  sales,  publication  of 299 

of  property  distrained  by  sheriff  or  marshal 294 

to  railroad  of  school  tax 271 

on  receiving  warrant  to  be  posted  by  town  collector 175 

to  redeem  from  assessments 334 

to  redeem  given  to  occupants  of  formerly  occupied  lands 194 

for  redemption,  when  must  be  completed. . 194 

to  redeem  from  tax  sale 186 
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of  redemption,  service  of  before  conveyance 305 

to  redeem  from  tax  sales,  advertisement  of 302 

to  redeem  from  tax  sales  necessary  to  validate  Comptroller’s  deed . . 194 

for  redemption,  publication  of 190 

to  redeem  unnecessarily  made,  effect  of .....  194 

to  redeem,  when  void 194 

of  redemption,  fatal  irregularities 304 

regarding  payments  of  unpaid  taxes 292 

of  sale  of  lots,  houses,  etc.,  in  New  York  city  for  taxes,  assessments 

or  water  rates 298 

of  sale,  quitclaim  deed  by  occupants  not  evidence  of 194 

of  sale  of  school  bonds 254 

in  tax  sales,  affidavit  of 306 

of  sale  for  taxes,  assessments  and  water  rates  in  New  York  city  . . . 298 

of  sale,  description  in,  what  is  sufficient 185,  194 

of  tax  sale,  effect  of  incorrectness 197 

of  tax  sale,  liability  of  municipal  corporation  for  omission  to  make,  343 

of  tax  sale,  publication  of 187,  189 

of  tax  sale,  publication  of,  in  German  newspaper 308 

of  tax  sales  to  be  sent  to  city  clerks 189 

of  tax  sales  to  be  sent  to  county  treasurers 189 

of  tax  sales  to  be  sent  to  town  clerks 189 

of  tax  sales,  service  of 304 

of  tax  sale,  waiver  of  by  mere  occupant 193 

of  tax  lease 278 

to  taxpayer  of  increased  assessment  in  New  York  city 285 

to  taxpayers  by  tax  receiver 291 

of  tax  for  village  cemetery 278 

by  town  clerk  of  tax  sale 188 

of  village  meeting  to  raise  tax 278 

Nursery  for  children  of  poor  women,  property  of,  in  the  city  of 
New  York 289 


O. 

Oath  : 

of  assessors  to  assessment-roll 135 

by  assessors,  when  premature 143 

on  assessment-rolls  in  villages 273 

Object  of  funds  raised  for  villages 278 

Object  of  tax,  distinct  statement  of  in  law 33,  34,  35 

Objections  : 

on  certiorari 323 

on  certiorari , waivers  of 325 

to  General  Term  not  raised  at  Special  Term 323 

of  inequality  in  assessment  in  New  York  City 324 

to  personal  tax  by  agent  of  corporation 295 

Obligation  of  contract,  impairing 22,  23,  24  151 

55 
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Obstruction  to  highways 239 

Occupancy  of  land  by  agent ...  261 

Occupancy,  working  land  on  shares  is 261 

Occupants  : 

assessed  instead  of  owner,  when  not  void 345 

lands  assessed  to 109,  110 

of  part  under  Comptroller’s  deed,  necessity  of  notice  to 193 

notice  to,  in  tax  sale 193 

• meaning  of  term  in  tax  sale 193,  194,  261 

of  premises  neglecting  weeds,  penalty  of. 247 

rights  of  — , as  to  land  sold  for  taxes 303 

waiving  notice  of  tax  sale,  effect  of 193 

Officers  : 

action  to  prevent  appointment  by 356 

for  collection  of  personal  tax  arrears,  salaries  of, 308 

executing  process  regular  on  its  face 257 

of  fire  insurance  company  to  make  annual  report 216 

of  insurance  company  to  make  annual  report 216 

of  marine  insurance  company  to  make  annual  report 216 

of  municipal  corporation,  how  compellable  to  sign  tax  warrants ...  339 

etc.,  how  prosecuted  by  taxpayer. 352 

of  school  district  and  neighborhood. 252 

of  schools,  appeals  by .....  268 

of  towns,  legalization  of  irregular  acts. . ......... 346 

of  tribunal,  powers  of  under  certiorari. 317 

of  villages,  powers  of. 279 

wasting  property,  action  to  prevent 356 

Official  conduct,  presumption  of  regularity  of 259 

Official  misfeasance,  penalty  for  in  tax  sale 195 

Omissions  : 

in  assessment  roll,  when  fatal 192 

of  assessors’  affidavit  cn  tax  roll 162 

of  assessors  to  make  Reductions  from  assessed  valuation  ...... 345 

of  collector’s  name  in  bond. 172 

to  deduct  from  capital  of  corporations  for  assessment 327 

of  name  of  owner  from  assessment  roll,  effect  of 140 

of  names  of  taxpayers  in  school  tax  list 259 

of  notice  of  assessment  at  school  district  meeting 252 

of  notice  of  completion  of  assessment  roll 129 

to  give  notice  of  completion  of  assessment  rolls,  effect  of 326 

of  names  from  highway  tax  list 243 

of  owner’s  name  in  assessment  list,  effect  of 284 

of  payment  of  tax,  prosecution  for 278 

in  publication  of  notice  of  tax  sale 188 

of  supervisors  as  to  school  tax 251 

Omitted  : 

corporation,  how  taxed 124 

lands  from  highway  assessment  roll 240 
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names  of  inhabitants  added  to  road  tax  list . . . 242 

person,  addition  of  name  to  assessment  roll 124 

property,  how  assessed 124 

property,  duty  of  assessors  in  regard  to, 123 

property,  laws  regarding,  constitutionality  of — . 124 

property,  tax  on,  how  collected 124 

taxes,  reassessment  of  after  completion  of  roll 124 

Orders : 

of  county  court  to  board  of  supervisors,  effect  of 349 

for  collection  of  money  to  repair  bridge 250 

for  examination  in  supplementary  proceedings 169 

of  payment  of  town  officers  by  sheriff. 174 

to  prosecute  for  non-payment  of  personal  tax,  effect  of 295 

to  refund  by  a county  judge  is  an  order  in  a special  proceeding 348 

to  refund  tax  on  exempt  property 348 

striking  assessments  from  roll 322 

sustaining  proceedings  of  tax  collector,  when  void 329 

Ordinance  of  villages,  funds  to  carry  out 273 

Ordinary  expenditures  of  villages,  funds  for 273 

Orphan  Asylum  : 

county  charge 360 

exemption  of 51 

Organization,  State  tax  on  privilege  of  219 

Organization  of  water  commissioners  in  village 279 

Overcharges  recharged  to  county 185 

Overcharge  to  be  repaid 185 

Over-paid  tax 184 

Over-paid  taxes,  refunding  of 350 

Overseers : 

to  credit  anticipated  road  tax 247 

of  highways,  acceptance  of  road  tax  list  by 243 

of  highways,  to  give  notice  to  persons  assessed .... 244 

lists  of  liability  for  road  taxes ..... ........  242 

of  roads,  duty  of. ....  239 

Overvaluation  : 

in  assessments,  certiorari  to  correct 286 

necessary  for  review  by  Court  of  Appeals. ...  324 

remedy  for 15 

by  village  trustees,  liabilities 344 

Owners  : 

can  pay  tax  to  county  treasurer  before  return  of  arrears 183 

change  of  residence . 119 

lands  assessed  to .....  no 

of  lands,  effect  on  highway  tax 242 

of  land  sold  for  taxes,  notice  to 303 

of  land^old  for  taxes,  not  party  to  action  to  determine  validity  of 
sale f 196 
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of  non-resident  lands,  levy  upon  personal  property 164 

of  property,  school  tax  on 256 

of  land  sold  for  taxes,  no  right  to  certiorari 196 

of  property  under  tax  sale  to  have  surplus 166 

Ownership  of  land,  requisite  description  of 296 

Ownership  of  property,  change  in  tax  list 283 

P. 

Paid  tax  returned  as  unpaid  184 

Papers,  regularity  on  their  face 162 

Parcels  of  Land  : 

advertisement  of  portions  of,  for  tax  sale 299 

apportionment  of  road  tax  on 242 

payment  of  tax  on  specification 179 

sold  for  taxes,  etc.,  advertisement  of 299 

Parent  or  guardian  paying  school  tax,  credited 255 

Parks,  acquisition  of  by  villages 281 

Part: 

of  a canal,  assessment  of 127 

of  land,  when  occupied  by  comptroller’s  grantee,  necessity  of 193 

of  lot  assessed,  to  be  described 126 

of  lot,  payment  of  tax  on 179 

only  of  land  liable  to  taxation,  how  described 125 

payment  of  taxes  on  portions  of  tracts  of  land,  effect  on  liens 292 

of  tracts  of  land,  how  assessed  for  road  tax 241 

of  tracts  of  land,  payment  of  taxes  on 292 

redemption  of,  from  tax  sale 189 

Partial  employment  of  capital  of  joint  stock  company,  corporation  or 

association  within  the  State 213 

Parties  : 

in  an  action  against  a county,  etc 357 

to  action  to  declare  claims  invalid 355 

to  certiorari , who  are 321,  322 

Partition,  payment  of  taxes,  etc.,  under  judgment  for. 163 

Partner  resident,  of  foreign  firm,  taxation  of 63,  65 

Partnership,  proceedings  after  settling  account  against 214 

Partnership,  tax  on 207 

Passenger  tax 171 

Paupers,  county  charge 359 

Paupers,  exempt  from  highway  tax 242 

Pay  of  agents 188 

Payment  : 

of  appraiser  for  collateral  inheritance  tax. 235 

of  charges  against  land  to  State  Treasurer,  when  may  be  made — 201 

of  collateral  inheritance  tax,  bond  for 232 

of  collateral  inheritance  tax  in  New  York  city 231 

of  collateral  inheritance  tax,  receipt  for 238 
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of  collateral  inheritance  tax  to  State  Treasurer 237 

of  collateral  inheritance  tax,  to  whom  made 233 

of  collateral  inheritance  tax,  when  to  be  made 232 

for  collection  of  evidence  against  corporation,  joint-stock  company 

or  association  evading  taxation 215 

under  compulsion,  what  is 352 

when  compulsory  and  when  voluntary  350 

by  county  treasurer 180 

into  court  on  interpleader 328 

to  fire  department 223 

of  illegal  tax,  refunding 325 

imposed  on  foreign  insurance  companies,  reciprocal  act 227 

instead  of  work  on  highway 244 

of  personal  tax,  how  enforced 294 

and  returns  by  collectors 179 

and  returns  of  county  treasurers,  duty  of  officers  in  respect  to 181 

of  school  tax 255 

of  school  tax  by  tenant,  effect 261 

of  school  tax,  time  of 262 

under  supplementary  proceedings,  how  regarded 169 

of  tax,  when  compulsory 351 

of  taxes  by  referees 163 

of  tax  pending  appeal 350 

of  tax  by  railroad  companies 171 

of  taxes  before  return  of  arrears  to  Comptroller 183 

of  taxes  on  foreclosure  suit  discharges  lien 296 

of  taxes  on  incorporated  companies  in  New  York  city 292 

of  taxes  under  protest,  what  is 343 

of  taxes,  demand  for 160 

of  taxes  by  third  parties 163 

time  of 189 

of  tax  on  undivided  interest 185 

of  unqualified  teacher 255 

for  void  Brooklyn  tax  sales 351 

Peddlers,  if  non-resident,  liable  to  tax  in  any  town  where  they  sell 113 

Penalty : 

on  appraiser  for  receiving  fee 236 

in  bond  of  collector 142 

against  corporation,  joint-stock  company  or  association,  fix- 
ing of 212 

for  disobeying  writ  or  order  under  Laws  1880,  ch.  269  324 

for  feeing  appraiser 236 

on  foreign  bank  for  neglect  or  failure  to  make  return  217 

against  foreign  fire  insurance  department,  arrest  of  defendant 224 

on  foreign  fire  insurance  companies,  reciprocal  act 227 

for  neglect  of  agent  of  foreign  fire  insurance  company 223 

for  neglect  to  cut  weeds,  etc 247 

for  neglect  to  pay  personal  tax 295 
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for  neglect  to  work  on  highway 245 

for  non-payment  of  collateral  inheritance  tax 233 

for  non-payment  of  tax  or  want  of  report  by  racing  associations. . . 218 
for  non-payment  of  tax  or  neglect  to  furnish  certificate  of  appraise- 
ment by  corporation,  joint-stock  company  or  association 204 

for  non-payment  of  village  taxes 274 

for  official  misfeasance  in  tax  sale. 195 

of  refusal  or  neglect  to  file  report  promptly 207 

for  refusal  or  neglect  to  pay  tax  by  common  carrier 207 

for  refusal  to  pay  tax  by  foreign  life  or  health  insurance 

companies 227 

suits  for,  in  school  districts 268 

on  unpaid  taxes  in  New  York  city 306 

Percentage  added  to  unpaid  taxes  in  New  York  city 306 

Peremptory  writ  of  mandamus,  when  to  be  issued 339 

Perjury,  false  report  by  fire  and  marine  insurance  companies  is. 216 

Personal  Estate 66,  67 

application  for  reduction  of  assessment 131 

where  assessed 112,  113 

where  assessed  where  owner  resides  in  more  than  one  county.  .113,  114 

assessment  of  school  tax  on 259 

construction  of,  under  Laws  1885,  ch.  411 141 

estate  of  corporation,  tax  on  for  village  improvements 274 

estate  of  corporations,  where  assessed .116,  117 

exemption  of 65 

of  individuals,  assessment  of 112 

levy  on,  for  arrear  of  road  tax  — . . .... 245 

liable  to  taxation 4 

of  minister  of  the  gospel,  exemption  of 67,  68,  71 

in  New  York  city,  record  of  valuations. 290 

of  non-resident,  collateral  tax  on 230 

of  non-resident,  sale  by  assessors  actionable 337 

tax  on ............ 58,  59 

where  taxed  ......  4 

valuation  of . . 126 

valuation  of  in  assessment  roll. ....................................  144 

Personal  liability  of  tax  commissioners  in  New  York  city. .... .....  285 
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duties  of  receiver .......  295 

requisites  of  petition  to  enforce  payment  294 

suit  for  neglect  to  pay  — 294 

Personal  taxes,  attorney  to  collect  arrears 308 
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Plaintiffs  in  suit  to  enjoin  tax,  who  can  be  . 353 

Plaintiff  in  taxpayer’s  action. 354 
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of  payment  of  assessments 296 

of  payment  of  taxes 340 

of  performance  of  official  duty 161 

of  regularity  of  official  conduct 259 

as  to  regularity  of  tax  sale 186 

as  to  warrant  regular  on  its  face 161 

Presumptive  evidence  as  to  tax  sale 186 

Prevention  of  proceedings  of  public  officers 354 

Priest,  exemption  of 52,  67,  68,  71,  242 

Prima  facie  evidence,  deed  of  Comptroller  as 190 

Prima  facie  evidence  in  tax  sales  185 
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to  obtain  return  of  moneys  paid  for  taxes 326 
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subject  to  collateral  inheritance  tax,  appraisal  of 231 
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bridges,  county  liable  for 250 

buildings 48 

convenience,  certiorari  quashed  on  grounds  of. 287 

education,  stock  in  New  York  city 310 
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records  of  tax  commissioners 282 
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under  mortgage,  payment  of  taxes  by 163 

under  tax  deed,  claims  of,  against  purchaser  in  foreclosure 198 

under  tax  sale,  cancellation  for  non-payment  against 198 

at  tax  sale,  interest  allowed  to 304 
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at  tax  sale,  when  necessary  party 139 
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certiorari,  when  motion  to  be  made 315 
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Quit-claim  deed  by  occupants,  effect  of 194 


R. 

Pacing  Associations  : 

annual  report  to  Comptroller 218 

forfeiture  of  charter 218 

tax  on 218 

Railroads : 

how  assessed .- 61 

assessment  of,  in  exempt  Indian  reservation 127 

assessment  of,  through  lands  of  Indians 127 

assessment  of  real  estate  of 127 
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corporation,  valuation  of  property  in  school  district 271 
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property,  injunction  against  taxation  of 336 

school  tax  upon 271 
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track,  is  land 44 
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etc.,  of  taxes,  proceedings  for 341 

of  purchase  money  for  void  tax  sale  in  New  York 351 

of  taxes,  requisites  for  350 
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- of  city  debt,  powers  of  commissioners 281 

of  lands,  comptroller  to  be  disinterested  in 199 

of  land  bid  in  at  tax  sale 300 

of  land  sold  for  taxes 186,  304,  307 

by  mortgagees  from  tax  sale 195,  198 

notice  of  service  before  conveyance 305 

notice,  when  must  be  completed 194 

by  owner  from  tax  sale 303 

of  part  of  land  sold  at  tax  sale 303 

of  part  or  share  from  tax  sale 189 

of  property  sold  for  taxes  under  judgment  of  sale  for  partition, 

dower  or  foreclosure 163 

publication  of  notice  of 190 

. from  tax  lease 278 

from  tax  sales . 193,  300 

from  tax  sale,  certificate  bar  to 193 

from  tax  sale,  loss  of  certificate 305 

from  tax  sales  by  mortgagees,  lessees,  etc 302 

from  tax  sale,  notice  of  before  conveyance 305 

from  tax  sales,  notice  to  exercise  right  302 

from  tax  sales,  searches  for 305 

from  tax  sale,  proceedings  on 305 

Redress  in  equity  does  not  bar  mandamus 336 

Reduction  : 

affidavits  of,  by  assessors 313 

of  assessed  valuation,  application  for. 131 

of  assessment,  of  affidavit  to  obtain,  how  made 132 

of  assessment,  application  for,  by  executors 316 

of  assessments,  proceedings  on  — 313 

of  assessment  on  school  tax 257 

of  assessment,  time  for  repeal  regarding 325 

and  remission  of  taxes  and  assessments 287 

and  remission  of  taxes,  limit  of  time  of  making 287 

of  school  fund 267 

of  school  tax ... 260 

Referees,  payment  of  taxes  by 163 

Reformed  Church  of  America,  exemption  of 68 

Reformatory .*  66 

Refund,  order  to,  by  county  judge,  is  an  order  in  a special  proceeding,  348 

Refunding  : 

of  collateral  inheritance  tax. • 234 

erroneous  assessments.  (See  Laws  1871,  ch.  695). 347,  348 

of  illegal  tax 350 

of  illegal  taxes,  collection  of  amount  for. 346 

illegal  tax ; distinctions  between  city  and  county  taxes  in  New  York 

city 308 

of  illegal  taxes  in  New  York  city 308 

57 
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of  over-paid  taxes 350 

tax  on  exempt  property 348 

of  taxes  illegally  collected 347 

of  taxes,  etc.,  proceedings  for 341 

Refusal : 

on  certiorari , when  barred  by  laches 319 

of  common  carrier  to  pay  tax,  penalty 207 

of  Comptroller  to  give  information 185 

by  corporation  to  file  report,  penalty 207 

of  corporation,  joint- stock  company  or  association  to  furnish 

annual  report,  effect  of 204 

of  foreign  fire  insurance  company  to  render  annual  account 223 

of  foreign  life  or  health  insurance  companies  to  pay  tax 227 

to  issue  certiorari 316 

to  levy  tax  for  union  free  schools 266 

to  make  annual  report  by  fire  and  marine  insurance  companies 216 

of  mandamus,  review  of,  by  Court  of  Appeals 340 

or  negiect  by  corporation  to  pay  tax,  suit  for 210 

or  neglect  to  pay  tax  on  personal  property,  proceedings  on  294 

or  neglect  of  witnesses  to  appear  before  commissioner 212 

to  pay  expenses  of  actions  by  school  district 268 

to  pay  illegal  tax,  effect  of  as  a ratification 343 

to  pay  personal  tax,  summary  proceedings  on 294 

to  pay  tax  assessed 167 

to  pay  tax  finable 167 

to  pay  tax  misconduct  under  the  law 167 

to  pay  tax,  power  of  collector 164 

to  rebuild  bridge 250 

of  State  assessors  to  receive  evidence 318 

to  vote  for  school  funds 267 

of  witnesses  to  testify  before  commissioner 212 

of  witnesses  to  testify  before  comptroller 212 

to  work  on  highway,  list  of  persons 244 

Registrar  of  arrears  in  Brooklyn,  mandamus  to 340 

Registrar  of  Brooklyn,  right  of  to  bid  in  at  tax  sale 344 

Registry  of  certificate  of  redemption  from  tax  sale 305 

Regular  process  on  its  face 257 

Regular  rents,  entry  of  in  assessment  roll  in  New  York  city 297 

Regularity  : 

of  assessment,  impeachment  of 164 

of  Comptroller’s  proceedings,  evidence  of 190 

of  official  conduct,  presumption  of 259 

of  papers  upon  their  face 165 

of  tax  sales,  presumptions  of  law 302 

Regulation  of  fees  for  service  on  redemption  from  tax  sales 305 

Reimbursement  of  collateral  inheritance  tax 234 

Reimbursement  of  expenditure  for  rebuilding  bridge 250 

Reincorporation,  State  tax  on 219 
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claims,  reaudit  of 355 

taxes,  duty  of  comptroller  as  to 183 

taxes,  proceedings 183 

Delator  in  certiorari , duties  of 318 

Delators  in  certiorari , joinder  of 321 

Delief  : 

of  land  from  liability  by  payment  to  State  Treasurer,  how  obtained,  201 

from  lien  of  assessment  in  equity 334 

of  non-resident  taxpayers  in  school  district 271 

obtainable  under  mandamus 337 

of  property  from  tax,  powers  of  commissioners  and  department  of 

taxes 287 

Deligious  Corporation  : 

acquiring  title  as  affecting  right  of  exemption,  time  of 290 

exemption  of 50,  289,  290 

how  taxed 50 

leasing  land,  exemption  of 290 

when  exempt  from  collateral  inheritance  tax 231 

Demainders  : 

collateral  inheritance,  tax  on 231 

under  collateral  tax 230 

Demedy  and  Demedies: 

by  actions  against  assessors 344 

by  action  against  collectors 345 

by  actions  against  counties 342 

by  action  for  replevin 349 

against  cities  for  taxes ; 342 

of  collector  against  replevin 165 

to  correct  errors  of  assessors 316 

in  County  Court,  under  Laws  1869,  ch.  855  346 

for  illegal  assessments  and  taxation 15,  311 

for  irregular  school  tax  warrant 257 

at  law,  when  chancery  will  refuse  to  take  jurisdiction 328 

against  real  and  personal  property  for  tax 161 

against  school  district  meeting  or  trustees  of  school  district 311 

of  taxpayers  against  delinquent  officers 351 

in  taxation,  miscellaneous  cases  in 350 

by  writ  of  mandamus 336 

Demission  : 

and  reduction  of  taxes  and  assessments 287 

and  reduction  of  taxes,  limit  of  time  of  making 287 

of  tax  by  board  of  aldermen 287 

of  taxes,  grounds  for 287 

of  tax  on  lands  taken  for  public  parks 282 

Demoval : 

of  agent  of  foreign  fire  insurance  company  from  State,  arrest 22^4 

to  another  county,  collection  on 167 
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of  buildings  from  lands  sold  at  tax  sales 302 

of  cloud  on  title,  equitable  action  for 332 

by  person  assessed 167 

of  resident,  proceedings  to  collect  tax  owing  to 182 

of  snow  from  highways : . 23$ 

testimony  on 167 

Renewal  : 

of  collector’s  bond 176 

of  collector’s  bond,  limitation  of,  provisions  for 177 

of  school  tax  collector’s  warrant 265 

of  school  tax  warrant 257,  264 

of  sheriff’s  or  marshal’s  warrant  in  New  York  city 293 

of  tax  collector’s  warrant,  approval  of  supervisor 265 

of  tax  warrant,  effect 265 

of  warrant  to  collector 173 

Renewed  tax  warrants  in  villages 27$ 

Rents : 

assessed  against  person  not  owner 152 

assessment  on,  specification  of 152 

issues  and  profits  of  lands  bid  in  by  mayor,  etc 300 

of  non-residents,  assessment  on,  correction  of 152 

of  non-resident  taxpayer,  power  of  board  of  supervisors 152 

reserved  in  leases  and  chargeable  on  lands,  how  assessed 150 

reserved  in  leases  chargeable  on  lands  declared  personalty. 150 

reserved,  powers  of  supervisors  on 143 

sequestration 151 

subject  to  taxation 151 

taxes  upon 21 

tax  on,  how  collected 151 

for  water  in  villages,  fixing 27$ 

Reorganization  : 

of  corporations,  State  tax  on 219 

of  local  government  in  New  York  city 30$ 

of  tax  in  New  York  city 30$ 

Repair  : 

of  bridges 250 

of  bridges,  county  burden 250 

of  bridges,  expense  of  repayment 250 

of  bridge,  neglect 250 

and  construction  of  village  bridges 280 

to  court-houses  and  jails,  county  charge 35$ 

of  roads  and  bridges,  assessment  of  labor  for 23$ 

Repayment  : 

of  collateral  inheritance  tax • 234 

of  expense  of  rebuilding  bridge 250 

of  overcharge 185 
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of  former  acts  as  to  tax  sales 195 

of  laws  relating  to  assessment  of  subdivided  tracts  in  large  counties,  126 

relating  to  collateral  inheritance  tax 231 

of  resolution,  school  meeting 252 

o&rights  to  review  assessment  under  Laws  of  1880,  ch.  269  327 

Repealed  statutes  for  incorporation  of  villages 278 

Replevin  : 

against  void  warrant 349 

how  barred '352 

effect  of  irregular  warrant  of 349 

of  goods  seized  for  tax 165 

for  illegal  levy 349 

of  property  seized  by  warrant  regular  on  its  face 351 

remedy  by  action  for 349 

requisites  of  affidavit  for 349 

testimony  of  assessors  on 352 

when  not  sustainable 349 

when  it  will  lie 352 

when  will  not  lie 349 

Report  and  Reports: 

of  assessments  under  Laws  of  1853,  ch.  471 319 

of  banks  open  to  inspection 218 

calling  for  taxation,  publication  of 307 

of  capital  of  foreign  fire  insurance  companies 222 

to  Comptroller  by  corporation,  joint  stock  company  or  association . 211 

to  Comptroller  by  racing  associations 218 

of  corporation,  joint  stock  company  and  association  to  be  made 

annually 202 

of  corporation  of  less  than  one  year’s  standing 203 

of  estimate  of  school  expenses  267 

by  fire  and  marine  insurance  companies,  annual 216 

of  foreign  bank,  failure  to  make 217 

of  foreign  banking  corporation 217 

of  foreign  banking  corporations,  verification  of 217 

by  foreign  life  or  health  insurance  companies 227 

of  president  of  common-carrier  corporation 207 

of  president,  secretary  or  other  officer  of  insurance  company  or 

association 207 

by  racing  association,  penalty  for  failure  to  make 218 

of  racing  associations,  verification  of 218 

of  secretary  of  common-carrier  corporation 207 

of  unpaid  village  taxes 274 

Representative  character,  person  acting  in 121 

Required  statement  by  corporation,  effect  of  neglect  to  file 131 

Requirements  to  authorize  suit  for  tax 171 

Requisites  : 

of  action  against  county  officer  to  enjoin  a tax 331 

of  equitable  suit  to  restrain  collection  of  taxes 333 
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of  notice  to  redeem  from  tax  sale 305 

of  notice  of  sale,  etc.,  in  New  York  city  for  taxes,  assessments  or 

water  rates  29S 

to  sustain  mandamus 337 

for  validity  of  land  tax  in  New  York  city 284 

of  verification  of  assessors  to  assessment-roll 13& 

Requisition  of  bills  for  arrears  of  taxes,  etc 305 

Rescinding  vote  for  school  tax  levy 267 

Reservoirs  in  the  city  of  New  York 282 

Residence  : 

change  of 114, 115,  110 

of  decedent,  jurisdiction  of  surrogate 236 

of  person  taxed  presumed  to  continue 65 

presumed  to  continue  until  change  proved 114 

proximity  to  place  of  work  on  highways 238- 

lands,  lists  of,  separate  lists  not  necessary 141 

tax  against,  returned  as  unpaid,  how  chargeable 124 

Resolutions  : 

etc.,  calling  for  taxation,  publication  of 307 

for  extraordinary  expenditures  in  villages 273; 

to  raise  taxes 278 

Responsibility  of  assessments  in  New  York  city 285 

Restraining  : 

collection  of  illegal  tax 355 

the  collection  of  tax  when  plaintiff  is  estopped 315 

payments  of  moneys  obtained  by  illegal  tax 354 

or  setting  aside  proceedings  of  negotiation  of  illegal  bonds,  action 

1 6 restrain 354 

tax  levy,  suit  for 353; 

village  trustees  from  certain  acts 355 

of  proceedings  of  public  officers 354 

Return : 

of  arrears,  payment  of  taxes  before 185 

by  assessors  on  certiorari 322 

by  banking  corporation  to  Comptroller 217 

of  certiorari  under  Laws  of  1880,  ch.  269 322 

of  certiorari , time  of 322 

under  certiorari , what  to  contain 322 

of  collector  to  county  treasurer  not  evidence 182 

by  collector,  irregular  affidavit  on 180 

by  collector  of  uncollectable  taxes 180 

by  collector,  when  void 180 

of  county  treasurers,  duties  of  officers  in  respect  to 181 

day,  execution  of  warrant  after 161 

day  of  tax  collector’s  warrant 275 

by  fire  and  marine  insurance  company 216 

by  foreign  bank,  failure  to  make 217 

of  illegal  tax  and  interest  to  taxpayer 325 
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and  payments  by  collectors 179 

of  school  tax-list 265 

of  unpaid  school  tax 261 

of  unpaid  taxes  and  water  rates  to  clerk  of  arrears 297 

of  .unpaid  village  taxes 274 

of  warrant  for  collection  of  school  tax 265 

of  warrant  by  sheriff  or  marshal  in  New  York  city 293 

Reversal  of  Special  Term  certiorari  by  General  Term 317 

Reversal  of  Special  Term  judgment  on  certiorari 319 

Reversions,  collateral  inheritance  tax  on 231 

Review  of  proceedings  of  school  commissioners  on  certiorari 311 

Revenue  service  lands 48 

Revision  of  assessments 131,  287 

Review  : 

of  assessment  costs  on  appeal  to  General  Term 318 

of  assessment,  effect  of  Laws  1880,  ch.  269 327 

of  assessments  in  equity 327 

of  assessment  on  exempt  property,  costs 325 

of  assessment  against  railroad  company 321 

of  assessment-roll,  effect  of  omission  of  notice  of  completion 326 

of  assessors’  action 315 

of  assessors’  judgment  as  to  valuation 313 

or  correction  of  tax  commissioners’  decisions,  certiorari  for 286 

by  Court  of  Appeals  on  certiorari , what  it  covers 317 

of  illegal,  etc.,  assessments *319 

of  proceedings  of  assessors,  grounds  for 313 

Reviewal  of  facts  on  certiorari 313 

Reviewing  decisions,  etc.,  of  tax  commissioners,  certiorari 306 

Revision,  etc.,  on  tax  roll  not  before  the  court  in  action  for  trespass. . . 346 

Richmond  county  tax  sales,  where  made 185 

Right  to  certiorari , who  has 320 

Right  of  corporation  to  adjustment  of  accounts  by  Comptroller 213 

Right  to  redeem  from  tax  sales,  notice  to  exercise 302 

River 116 

Road  assessment,  appeal  from 243 

Road  Commissioners  : 

appointment  of 248 

neglect  to  assign  labor  on  new  highway 238 

powers  of 247 

Roads : 

credit  for  work  on  private 244 

estimate  of  expenses  for 239 

purchase  of  machinery  for 248 

tax  on  State  lands  for 272 

Road  District  : 

assessment  on,  for  highways  and  bridges 239 

assessment  of  lands  in 240 
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expenses  of  purchasing  tools,  etc 239 

road  tax,  moneyed  and  stock  corporations  in 246 

valuation  of  lands  lying  in  several 125 

Road  labor,  who  liable  to  assessment  for 240 

Road  overseers  to  give  notice  to  persons  assessed 244 

Road  overseer  to  return  account  of  arrears 245 

Road  Tax  and  Road  Taxes  : 

abatement  of 247 

allowance  on,  for  certain  acts 247 

alternative  system 246 

application  to  sidewalks 247 

how  apportioned 246 

apportionment  of,  on  property  of  inhabitants 242 

assessed  on  tenant 244 

assessment  of,  on  land  in  two  districts 248 

commutation  of  railroad  for 247 

on  corporations 240 

deficiency  in,  how  supplied 242 

discretionary  powers  of  commissioners 242 

irregular  assessment  for. 243 

lands  assessed  for,  valuation  and  description  of 241 

lists,  acceptance  of  by  highway  overseers 243 

list,  verification  of 248 

manner  of  changing ^46 

money  and  stock  corporations  not  liable 246 

overseer  to  credit  when  anticipated 247 

supervisors  to  collect  arrears 245 

town  commissioners,  to  be  paid  to 249 

in  villages,  extraordinary ^ 275 

where  to  be  expended 246 

Rochester  city,  exempt  from  act  exempting  cemeteries 58 

Roll  and  Rolls  : 

of  assessment,  preparation  of 120 

of  award,  meaning  of  term 323 

clerical  insertions  in 147 

completed  before  warrants  annexed 147 

delivery  of,  to  supervisors.. 142 

and  warrants  transmitted  by  collectors  to  treasurer  of  county, 

when 148 

Rolling  stock  of  railroad  105 

Roosevelt  Hospital,  property  of  in  New  York  city 288 

Ruling  of  law,  refusal  of  assessors  to  receive  evidence  is  318 

S. 

Salaries  of  attorney,  etc.,  to  collect  personal  tax  arrears 308 

Sailors  exempt  from  highway  tax 242 

Sailors  and  soldiers,  when  a county  charge 360 
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Saint  John’s  College,  exemption  of  property  in  the  city  of  New 
York 289 

Saint  Luke’s  Hospital,  property  of  in  New  York  city . . 288 

Sale: 

of  lands  bid  in  at  tax  sale 193 

of  lands  withdrawn  from  tax  sale 201 

levy  by  distress,  constitutionality  of 166 

of  property  distrained  for  taxes 291 

of  real  property  under  execution . 164 

of  school  bonds,  notice  of 254 

for  taxes 186 

I 

for  taxes  affected  by  unj  ust  valuation 192 

fortaxes,  apportioned 169 

for  taxes,  arrears  and  Croton  water  in  New  York  city,  advertise- 
ment of 298 

for  taxes,  arrears  of  in  New  York  city 293 

for  taxes,  assessments  and  Croton  water  in  New  lrork  city 297 

fortaxes,  bidding  in  at 299 

cancellation  of,  for  non-payment 189,  195 

of  cemetery  lands  under  execution  not  lawful 57 

certificates  of  filing 186 

of  certificates  of  sale 189 

by  Comptroller,  cancellation  may  be  set  aside,  when 200 

by  Comptroller,  time  of 189 

for  taxes,  costs  of 293 

for  taxes,  when  court  can  order 169 

cf  decedent’s  property  to  pay  collateral  inheritance  tax 233 

deed,  as  evidence  of  consideration  in 323 

for  taxes,  effect  of,  when  part  void 187 

on  execution  of  personal  property,  levy  after 165 

expense  of 195 

of  goods  and  chattels  for  unpaid  taxes ! 151,  164 

for  taxes,  Indian  lands 56 

land,  nonpayment  of  taxes  is  administrative 40 

of  lands  for  taxes,  notice  by  town  clerk . .188 

under  Laws  1880,  ch.  68,  a cloud  on  title 335 

for  taxes,  lien  for  mortgages,  when  does  not  affect 193 

for  taxes  in  New  York  city 306 

for  taxes,  etc.,  in  New  York  city,  requisites  of  notice 298 

for  taxes,  notice  of 166,  189 

not  completed  on  advertised  date,  notice  of  continuance 296 

for  taxes  against  non-residents 182 

for  taxes  of  personalty  of  non-resident,  action  for,  against  assessors,  337 

of  property  not  owned  by  tax  debtor 165 

fer  taxes,  recitals  in  deed 185 

for  taxes,  etc.,  record  of 306 

for  taxes,  record  of  certificate  of  redemption 305 

58 
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for  taxes,  redemption  of  property  sold  under  judgment  of  sale  for 

partition,  dower  or  foreclosure 163 

of  rolling  stock 165 

for  school  tax,  fees  for 263 

under  school  tax  warrant 257 

for  taxes  set  aside 49 

for  taxes.  State  lands 200 

for  taxes,  statutes  relative  to 197 

on  warrant,  conversion 166 

for  taxes  when  unlawful,  recovery  for 343 

of  whole  for  tax  assessed  on  part 170 

Samaritan  Home  for  the  Aged,  property  of  in  the  city  of  New  York 289 

Satisfaction  : 

of  collector’s  bond  on  record 175 

piece  to  be  given  by  county  treasurer  to  collector,  when 175 

of  school  tax  levy 264 

of  tax  against  a member  of  a partnership 293 

Savings  Banks  : 

deposits  in,  exemption  of 11,  73 

surplus  when  taxable 11 

taxation  of 13,  91 

taxation  of,  franchises  of 90 

Schools  : 

apportionment  of  property  of  company  in  school  district 103 

boarding 49 

commissioners,  appeal  to 311 

commissioners,  election,  powers  and  duties 251 

commissioners  in  New  York  city,  expenses 310 

district  apportionment  of  tax 271 

district,  alteration  in 271 

district  bonds 254 

district  bonds,  sale  of 267 

districts,  costs  of  actions  by 267 

district  covering  two  counties 263 

district  embracing  two  towns 268 

district,  errors  in  tax  list 265 

district  libraries 265 

district  meetings 252 

district  meeting,  irregular  notice  of 252 

district  meeting,  place  of  holding 254 

district  meetings,  powers 252 

district  meeting,  remedies  against 311 

district  moneys,  custody  of . 265 

district  officers 252 

district,  relief  of  non-resident  taxpayers 271 

districts,  taxation  of  land  for  two . 260 

district  taxes,  apportionment  of 259 

district  tax  collector,  powers  of 263 
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district  tax  warrant 256 

district  tax,  warrant  for  collecting 262 

district  trustees,  expenses  incurred  by 256. 

district  trustees,  liability  of  in  trespass ' 341 

district,  trustees  of,  to  make  lists 255 

district  trustee,  refusing  to  renew  tax  warrant 265 

district  trustees,  remedies  against 311 

districts,  trustees  to  report  to  supervisors 142 

expenses,  contingent 267 

free  union 266. 

fund,  power  of  Comptroller  over 252 

fund,  temporary  fund 252 

house 48.  49,  66 

houses  of  district  and  sites  thereof 254 

house,  exemption  of 50,  51,  60 

houses  in  New  York  city  exempt  from  taxation 289 

house  site,  designation  of 256- 

houses,  tax  to  build 251 

meetings,  qualification  of  voters 252 

meeting,  repeal  of  resolution  act 252 

moneys 251 

moneys,  county  deficient  in 252 

moneys,  power  of  Comptroller 252 

neighborhood  meetings 252 

neighborhood  officers 252 

in  New  York  city,  evening ...  310 

officers,  appeals  by 268 

parochial 49 

private 49 

taxes  for  common 251 

taxes 141 

tax,  how  assessed 142 

tax  assessment  on  non-resident  lands 261 

tax,  apportionment  of 269 

tax,  when  apportionment  of  void 252 

taxes,  assessment  upon  district 256 

tax  assessment,  reduction  of 257 

tax  apportionment  between  towns 259' 

tax,  apportionment  and  distribution 251 

tax  in  cities 270 

tax  collected  by  installments 254 

tax,  when  not  collectible 255 

tax,  collection  of,  notice  of 263 

tax,  collection  of  by  supervisors 262 

tax  collector’s  account 261 

tax  collector’s  bond 263 

collector’s  bond 269* 

tax  collector’s  bond,  execution  of  before  giving 264 

tax  collector,  liability  of  district  trustee  for 258 
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tax  collector’s  neglect,  suits  against 265 

tax  district,  change  of 261 

tax,  indefiniteness  of,  effect 254 

tax,  irregular  warrant  for  collection  of 257 

tax  on  lands  of  forest  preserve. . . 271 

tax  law  held  unconstitutional 40 

taxes,  on  what  levied 257 

tax  levy,  rescinding  vote  for 267 

tax  list,  irregular  designation  of  owner 256 

tax  list,  omission  of  names  from 259 

tax  list,  signature  of 257 

tax  list,  warrant  to  collector.  7 255 

tax,  manner  of  supplying  deficiency  in 269 

tax,  neglect  of  supervisors 251 

tax  paid  by  parent  or  guardian,  credit  for 255 

tax,  proceedings  on  of  county  supervisors 262 

tax  on  railroad 271 

tax,  reduction  of 260 

tax,  refusal  of,  appeal  to  supervisors 268 

tax  sale,  conversion  of  property 264 

tax  of  State,  payment  of 252 

tax,  tenant  paying,  rights  of 261 

taxes  unpaid,  proceedings  on 261 

tax,  void  assessment  for 258 

tax,  void  warrant  for  collection  of  256 

tax  voted  at  district  meeting,  limitation 254 

tax  voted,  reconsideration  of 254 

tax,  warrant  for  collection  of .- 262 

tax  warrant,  irregularity  in 270 

tax  warrant,  renewal  of 257,  264 

trustee,  appointment  of 252 

trustees’  warrants,  force  of 268 

Scientific  collection,  institution  for,  exemption  of 67 

Seals  to  warrant  for  collection  of  school  tax 262 

Seamen,  house  of  company  incorporated  to  improve,  exemption  of 66 

Seamen,  house  to  improve  condition  of,  exempt 51 

Searches  on  redemption  from  tax  sales 305 

Section  of  railroad,  assessment  of 126 

Second  assessment  for  labor  on  highways  and  bridges,  amount  of 239 

Secretary  of  fire  and  marine  insurance  companies  to  make  annual 

report 216 

Secretary,  president  or  other  officer  of  insurance  company  or  associa- 
tion to  make  report 207 

Securities  deposited  by  foreign  life  or  health  insurance  company  in 

insurance  department,  levy  on 227 

Securities  of  residents,  taxation  of 64 

Seizure  : 

of  goods  of  a partnership  for  default  of  member 293 

or  goods  for  tax,  replevin  of 165 
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under  irregular  assessment,  effect  of 352 

and  sale  of  property  not  owned  by  tax  debtor 165 

and  sale  of  rolling  stock 165 

upon  warrant  regular  upon  its  face,  effect  of 351 

Selling  value  of  property,  report  of  deputy  tax  commissioners 282 

Seminary  of  Learning 48,  49,  66 

exemption  of 50,  66 

in  New  York  city  exempt  from  taxation . 280 

Seneca  Indians,  no  tax  assessable  on 55 

Separate : 

lists  of  lands  of  residents  and  non-residents  not  necessary 141 

road  district,  assessment  of  taxes 248 

road  districts,  assessment  of  one  tract  in 248 

road  district,  creation  of 248 

road  district,  raising  of  tax  in 248 

road  districts,  valuation  of  lands  in 125 

Sequestration  of  property  of  corporations  for  non-payment  of  taxes ...  105 

Service  : 

of  notice  of  tax  sale ...  304 

of  notice  of  tax  sales  on  mortgagees,  lessees,  etc 301 

of  notice  to  redeem  from  tax  sale 186 

of  notice  to  redeem,  irregular  certificate  of  Comptroller 194 

Setting  Aside  : 

assessment  as  cloud  on  title 333 

assessments  for  county  judges 314 

certificate  of  tax  sale  for  illegality 333 

proceedings  of  public  officers 354 

Settlement  : 

of  account  of  canceled  tax 184 

of  account  with  Comptroller  as  to  capital  stock  of  company  failing 

to  make  six  per  cent  dividend 202 

of  accounts  against  corporation,  joint-stock  company  or  associa- 
tion   213 

of  accounts  against  corporation,  joint-stock  company  or  associa- 
tion by  Comptroller,  subsequent  proceedings 214 

of  accounts  against  corporations,  joint-stock  companies  and  asso- 
ciations, interest  on 213 

by  Comptroller  of  account  against  corporation,  joint-stock  com- 
pany or  association,  appeal  from 214 

of  executors’,  administrators’ or  trustees’  accounts,  payment  of  col- 
lateral inheritance  tax 233 

settlement  of  taxes,  proceedings  after 175 

Several  districts,  assessment  of  road  tax  on  land  in 248 

Sewers,  tax  to  construct 279 

Shareholders  in  banks,  taxation  of 10,  85,  86 

Shareholders  in  national  bank,  taxation  of 78,  79,  80 
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in  bank,  certiorari  to  review  assessment 320 

in  New  York  city  banks,  assessment  of 284 

of  bank,  equitable  relief  from  tax  on 334 

redemption  of,  from  tax  sale 189 

of  stock,  taxation  of 71 

taxation  of  shares  of  national  banks 78,  79 

Share  undivided,  payment  of  tax  on 179 

Shares,  working  land  on,  school  tax 261 

Sheep  damaged  by  dogs 148 

Sheriff  : 

collection  of  taxes  by 178 

compensation  a county  charge 359 

certificate  of  sale  as  evidence 331 

expenses  a county  charge 359 

levy  by,  against  collector 174 

neglect  of,  to  return  warrant 175 

in  New  York  city,  to  levy  for  taxes 293 

or  marshal  to  give  notice  of  property  distrained 294 

proceedings  against  collector 174 

to  be  prosecuted  by  Attorney-General,  notice  by  Comptroller 175 

warrant  to,  to  collect  tax  on  rents 151 

Ships,  exemption  of 74 

Sidewalks,  application  of  highway  tax  to 247 

Sidewalks  in  villages 274 

Signature  of  mayor  and  recorder,  absence  of,  from  warrant 163 

Signing  of  school  tax  warrant 257 

Signatures  : 

of  tax  list 257 

to  tax  sale,  acknowledgment  of 199 

of  tax  warrant  by  municipal  officer 339 

on  warrant  of  tax  collector 275 

Sinking  Fund  in  New  York  city,  powers  of  commissioners  of 281 

Site  of  school-house,  designation  of 256 

Site  of  union  free  schools 266 

Sites  of  district  school-houses 254 

Situs  of  personalty  for  purposes  of  taxation 4 

Sleeping  car  companies,  taxation  of 13 

Snow,  removal  of,  from  highways 239 

Societies  exempt  from  collateral  inheritance  tax 230 

Society  of  the  New  York  City  Hospital,  property  of,  in  New  York  city. . 288 
Soldiers : 

and  sailors,  when  a county  charge 360 

exemption  of  associations  erecting  monuments  to  Union  soldiers. . 56 

exempt  from  highway  tax 242 

tax  to  repair  monuments  to  Union  soldiers 57 

Special  : 

act  for  collection  of  taxes  in  Kings  county 172 

act  relative  to  collection  of  taxes  in  large  counties 160 
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election  in  villages  to  raise  additional  tax 280 

meeting,  report  of  estimated  school  expenses 267 

Term,  reversal  of  certiorari  by,  at  General  Term 317 

Specific  object  of  taxing  villages — 273 

Specific  purpose,  application  of  moneys  to 278 

Specification  of  objects  of  village  expenses 278 

State  Assessors  : 

appeal  to,  from  board  of  supervisors 157 

appeal  of  town  from  decision  of  supervisors 154 

certiorari  to  review  acts 315 

and  not  Comptroller  entertain  appeal  from  supervisors 157 

evidence  on  appeal  to 159 

jurisdiction  of,  etc 154 

powers  of,  in  receiving  evidence 318 

property  not  valued  by  local  assessors 159 

to  regulate  appeal  from  supervisors 157 

rulings  of,  not  reviewable  on  certiorari 159 

State : 

bidding  at  tax  sale 193 

Board  of  Equalization,  duty  judicial 154 

to  bring  suit  for  neglect  or  refusal  to  pay  tax  by  corporations 210 

having  collateral  inheritance  tax,  list  of  those 229 

credit  of,  not  to  be  given 37 

debt,  constitutional  provision  as  to 36 

Department  of  Insurance,  duties  of  Superintendent 221 

Department  of  Insurance,  receipts  by,  under  reciprocal  act 228 

expenses  of,  in  tax  sale 188 

lands  advertised  for  tax  sale 200 

lands,  exemption  of 47 

lands,  list  of,  to  be  sent  by  Comptroller 202 

lands,  duty  of  Treasurer  at  tax  sale  of 201 

lands,  taxation  of 272 

money  of,  not  to  be  loaned 37 

officers,  liability  of  municipal  corporation  for  acts  of 350 

power  of,  over  taxation 2 

in  possession  of  lands  advertised  for  tax  sale 195 

“ purposes, ” construction  of  term 210 

purposes,  exemption  of  corporations,  joint-stock  companies  and 

associations  from  taxation  for 210 

to  receive  interest  on  taxes  and  assessments  in  New  York  city 308 

school  moneys 251 

school  tax 252 

tax,  amount  of,  how  determined 8 

tax,  amount  of,  payable  by  each  county,  how  assessed 154 

tax,  assessment  of,  duty  of  board  of  supervisors 154 

tax,  board  of  supervisors,  how  compelled  to  assess 154 

taxes  to  be  charged  against  county  treasurers 183 

tax  on  collateral  inheritances 229 


464  INDEX. 

State  — ( Continued ) : page. 

taxes  upon  corporations,  j oint-stock  companies  and  associations,  13,  202 

tax  on  foreign  banking  corporations . , . : . 217 

taxation  of  life  insurance  companies 215 

taxes,  loss  from 183 

tax  on  privilege  of  organization 219 

tax  not  recoverable  against  city 350 

taxes,  time  of  payment  of,  by  county 181 

Treasurer,  deposit  with,  of  amount  of  settlement  of  account 

against  corporation,  joint-stock  company  or  association 214 

Treasurer,  deposit  with,  stays  proceedings  on  appeal  against  com- 
pany   202 

Treasurer,  payment  to,  by  county  treasurer 180 

Treasurer,  payment  to,  of  tax  on  corporation,  joint-stock  company 

or  association 212 

Statement  : 

of  amounts  raised  by  tax  to  be  made  by  Comptroller 291 

of  arrears  to  be  furnished  to  supervisors 183 

to  assessor,  failure  to  furnish  by  railroad 321 

of  capital  of  foreign  fire  insurance  company 222 

of  lands  to  be  sold  to  be  shown  by  county  treasurer 188 

of  property  by  deputy  tax  commissioners,  when  to  be  verified 283 

required  to  be  filed  by  corporation,  neglect  of 131 

Statutes : 

act  revising  bank  laws 86 

as  to  apportionment  of  tax 207 

as  to  Comptroller’s  deed,  construction 190 

concerning  delivery  of  lists  for  tax  sales,  how  far  mandatory 198 

declaring  Comptroller’s  deed  conclusive  limitations 190 

to  cure  defects  in  proceedings  not  jurisdictional 149 

to  cure  defects  not  unconstitutional 149 

possession  under 165 

relating  to  dogs 357,  358 

relative  to  tax  sales 197 

relating  to  New  York  city 306 

on  school  tax,  miscellaneous 268 

Statutoky : 

actions  of  taxpayers 352 

exemption,  equity  will  set  aside  void  tax  sale 333 

exemption,  when  to  take  effect 286 

publication  of  notice  of  tax  sale,  omission 197 

requirements,  presumption  as  to  compliance  with 190 

Stay  : 

of  certiorari  by  section  2131,  Code  of  Civil  Procedure 322 

of  proceedings  of  assessors,  etc.,  by  certiorari 321 

of  proceedings  against  company  by  deposit  with  State  Treasurer. . 202 

Staying  proceedings  of  tax  collector 329 

Steamship  company,  taxation  of 90 

Steamship  company,  exemption  of  personal  property  of 75 
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of  association,  levy  on  for  school  tax 262 

owned  by  literary  or  charitable  institutions,  exemption  of 67 

of  New  York  city,  exemption  of 281 

of  New  York  city,  public  education 310 

owner  of  stock  liable  to  be  taxed  as  capital,  not  liable  as  individual,  71 

taxation  of  bank 87 

taxation  of  national  bank 84 

owned  by  State,  exemption  of 67 

of  the  United  States,  exemption  of 76 

corporations,  how  assessed  for  highway  labor 242 

corporations  not  liable  to  road  tax 246 

Stockholders  : 

not  taxed 9 

of  bank,  taxation  of 83,  84 

in  national  bank,  taxation  of 78,  79,  80 

(non-resident),  school  tax  upon 259 

tax  on  corporation  collected  from 292 

Stolen  funds,  responsibility  for 172 

Storage  reservoirs  in  the  city  of  New  York 282 

Strict  bill  of  interpleader  as  distinguished  from  bill  in  nature  of 

interpleader 332 

Strict  compliance  with  law  in  tax  sale 185 

Striking  assessment  from  the  roll 322 

Striking  off  names  from  assessment-roll 295 

Subdivided  Tracts  : 

assessment  of 126 

not  describable  to  be  surveyed 141 

to  be  designated  by  name 125,  140 

map  of,  to  whom  delivered 125 

payment  of  tax 185 

payment  of  tax  on  part 179 

Submission  of  statement  by  Comptroller  of  amounts  raised  by  tax 291 

Subpoena  from  Comptroller  for  examination  of  witnesses  or  documen- 
tary evidence 212 

Succeeding  year,  tax  of  when  reduced 179 

Succession  tax,  U.  S 229 

Sufficient  description,  what  is,  in  notice  of  sale 194 

Suit  : 

against  city  officials,  by  whom  to  be  brought 353 

on  collector’s  bond 175 

on  collectors’  bonds,  defenses 172 

to  collect  personal  tax  arrears,  costs  of  parties 308 

for  neglect  to  pay  personal  tax 294 

for  neglect  or  refusal  to  pay  tax  by  corporations 210 

for  penalties  in  school  districts 268 

to  recover  on  undertaking  of  foreign  fire  insurance  company 223 

against  school  tax  collectors 265 

59 
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for  unpaid  school  tax 264 

for  taxes  by  receiver 294 

Summary  proceedings  to  punish  for  neglect  to  pay  personal  tax 294 

Sums  raised  for  county  purposes  a county  charge 359 

Sums  raised  in  village  meeting 278 

Superintendent  : 

of  highways  and  bridges 238 

of  insurance  department,  duties  of 221 

of  insurance  department,  see  reciprocal  act 227,  228 

of  public  instruction,  appeals  to 267 

of  public  instruction,  enforcement  of  decisions  of 268 

of  public  instruction  may  loan  to  school  fund 252 

of  public  instruction,  powers  of 251 

Supplementary  assessment  for  insufficient  work  on  roads  and  bridges, 

amount  of 239 

Superseding  writ  of  certiorari 314 

Supervisors  : 

what  acts  of  are  corporate  acts 343 

not  to  add  collector’s  fees  on  tax  list 175 

appeal  from  decision  brought  to  State  Assessors 157 

appeal  from  decision  of,  costs  and  expenses 156,  157 

appeal  from  decision,  employment  of  counsel 157 

appeals  from  as  to  equalization 154 

appeal  from,  filing  of 159 

appeal  from,  how  heard 157 

appeal  from,  how  taken  to  Comptroller 154 

appeal  from,  regulated  by  State  Assessors 157 

appeal  from  by  town,  duty  of  State  Assessors 154 

approval  of  tax  warrant  renewal 265 

assessment  of  State  tax 154 

board  of 149 

when  to  bring  suit  on  collector’s  bond 175 

certiorari  against  for  relief  from  illegal  proceedings 353 

to  collect  arrears  of  road  tax 245 

committee  on,  may  annex  warrants  to  rolls 147 

compensation  of,  a county  charge 358 

control  over  public  bridges 250 

copy  assessment  roll,  filed  with  when  good 144 

corrected  assessment  roll  delivered  to 144 

correction  of  errors  of 327 

of  a county,  certiorari  to 311 

of  county  may  legalize  acts  of  officers 346 

of  county,  proceedings  on  school  tax  of 262 

delivery  of  tax  roll  to 142 

deposit  of  assessment  roll  with 144 

to  determine  taxpayer’s  rights  in  certain  cases 341 

effect  on  of  County  Court  order 349 

equalization  by  judicial 147 
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evidence  on  appeal  from  to  assessors 159 

governed  by  certificate  of  town  auditors 149 

hearing  on  appeal  from,  evidence 157 

insertion  of  copies  of  leaves  in  assessment-roll 146 

levy  by 149 

to  levy  tax  for  bridges 250 

liable  in  trespass,  void  assessment-roll  and  warrant 148 

mandamus  against,  to  compel  compliance  with  County  Court 

order 339 

omission  of,  as  to  school  tax 252 

powers  of 149 

power  of,  to  appoint,  town 149 

powers  of,  in  school  matters 269 

property  not  valued  by  local  assessors 159 

rate  of  taxation  to  be  settled  by 147 

to  receive  statements  of  arrears 183 

scope  of  mandamus  to . 336 

setting  down  amounts  of  taxes,  judicial 147 

of  town  to  apportion  school  tax 271 

of  town  as  party  to  certiorari 319 

of  taxes,  powers  of,  on  rents 143 

Supplementary  proceedings  to  collect  tax 168 

Supplementary  proceedings,  payment  under,  how  regarded 169 

Supply  of  water  in  the  city  of  New  York 282 

Support  of  criminals  a county  charge 359 

Support  of  insane,  county  charge 359 

Support  of  union  free  schools 266 

Supreme  Court  to  allow  certiorari  on  petition 319 

Supreme  Court,  certiorari  to  review  action  of  Comptroller 154 

Surety  and  Sureties  : 

on  collector’s  bond,  limit  of  liability 173 

of  collector,  effect  on,  of  new  appointment 178 

of  town  collector,  when  responsible 172 

on  collector’s  bond  on  renewal 176 

of  tax  collector’s  bond 275 

for  collector,  lien  on  land 173 

on  collector’s  bond 172 

of  village  tax  collector 279 

Surplus  : 

annual  receipts  in  villages 279 

divided  in  year  subsequent  to  earning,  how  treated 206 

earned  before  1880,  division  of 206 

funds  on  foreclosure,  discharge  of  liens 296 

moneys  collected,  to  whom  paid 179 

from  railroad  tax,  how  applied 171 

remaining  after  tax  sale 294 

on  tax  sale 166 
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to  keep  appraiser’s  returns  for  collateral  inheritance  tax 237 

decree  on  non-payment  of  collateral  inheritance  tax 236 

jurisdiction  of,  over  real  property 236 

to  notify  county  treasurer  of  unpaid  collateral  inheritance  tax 237 

when  to  proceed  for  collection  of  collateral  inheritance  tax 237 

Survey  of  indescribable  tracts 141 

Surveys  of  real  estate  in  New  York  city 283 

Suspension  of  tax  receiver  and  deputy  in  New  York  city 293 

Suspension  of  tax  sales  by  Comptroller 299 

Swiss  Benevolent  Society,  exemption  of . 52 

System  of  taxation  in  New  York 3 

T. 

Taxation 37 

of  assessment  funds  and  invested  capital  of  foreign  fire  insurance 

company 222 

of  banks  and  trust  companies 217 

of  business  capital 61,  73 

of  city  of  New  York,  special  laws 281 

of  corporations  on  capital,  arrears  in 327 

of  corporations  in  New  York  city.  (See  Laws  1881,  ch.  332) 215 

correction  of,  by  mandamus 336 

evasion  of,  by  association,  corporation  or  joint-stock  company 215 

of  foreign  corporations 61,  62,  63,  222 

of  foreign  insurance  companies 220 

of  forest  lands  in  forest  preserve 202 

when  illegal,  remedies  for 311 

interference  with,  by  injunction 333 

of  land  of  fire  and  marine  insurance  companies 216 

of  lands  of  forest  preserve 271 

miscellaneous  cases  on  remedies 350 

necessity  of 2 

of  New  York  city  bonds,  exemptions 281 

in  New  York  city,  exemption  of 288 

of  New  York  city  funds  employed  in  water-works 282 

of  New  York  city,  taxpayers  to  be  heard 281 

power  of,  absolute 30 

power  of,  unlimited 39 

of  property  in  New  York  city,  liabilities 309 

of  property  of  turnpike  road  companies 249 

publication  of  reports  calling  for 307 

of  railroad  property,  injunctions  against 336 

of  rents 151 

for  schools  in  New  York  city 310 

for  school  purposes,  apportionment  of 259 

for  State  purposes,  exemption  of  corporations,  joint-stock  compa- 
nies and  associations  from 210 
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actions  against  cities 342 

amount,  how  determined . 7 

amounts  raised  by,  statement  of,  by  Comptroller 291 

amounts  of,  to  be  set  out  in  the  rolls  by  supervisors 147 

apportionment  of : 169 

assessed  to  be  paid  out  of  fine  imposed,  when 168 

assessments  on  villages,  appeals  from 275 

on  banking  corporations 217 

on  bank  shares,  certiorari  for 320 

by  board  of  aldermen 281 

for  bridges,  appeal  from 250 

to  build  school-houses 251 

on  capital  of  corporation,  joint-stock  company  or  association 213 

on  capital  of  foreign  fire  insurance  companies 221 

clause  in  mortgage,  effect  of 163 

on  collateral  inheritances 229 

on  collateral  inheritance  in  other  States 229 

on  collateral  inheritance,  time  of  taking  effect 230 

on  collateral  inheritance,  erroneous  payment  of 234 

collected  on  exempt  property,  liability  for 342 

collection  of 160 

collection  of  in  large  counties 160 

collection,  etc.,  of  by  town  officers  are  not  corporate  acts 341 

collection  of  by  sheriff 178 

collection,  levying,  etc.,  where  boundaries  are  disputed 341 

for  common  schools 251 

when  complete 284 

on  corporate  franchise  or  business  of  corporations 205 

on  corporations,  how  collected 292 

against  corporation,  how  collected 211 

on  corporation  imposed  by  Laws  of  1880,  ch.  542,  for  exclusive 

benefit  of  State 204 

upon  corporation,  joint  stock  company  or  association,  fixing  of 212 

on  corporations,  liability  of  corporation  of  less  than  one  year’s 

standing 203 

definition  of 1 

demand  for  payment 160 

distinct  statement  of  in  law 33 

for  district  school,  time  of  assessing 257 

on  dogs 148,  357,  358 

and  damage,  proceedings  for  recovery,  etc 341 
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on  foreign  insurance  companies,  collection  of 221 
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local 35,  39 
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resolution  to  raise 278 

returns,  effect  of  certiorari  on  conclusiveness 323 

returned  as  unpaid  against  resident,  how  chargeable 124 

for  school  district  libraries 265 

on  school  district,  manner  of  raising. 269 

by  State  on  privilege  of  organization 219 

suit  to  restrain  levy 353 
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on  village,  assessment  of 275 
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and  assessments  in  villages,  collection  of 274 
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for  village  purposes,  notice  of  meeting 278 
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bonds 275 
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when  to  receive  tax  lists 283 
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records  of 282 
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execution  of,  effect  of 200 
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how  made 302 
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redemption  from 278 
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of  school  district,  errors  in 265 
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of  school  tax 269 
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appointment  of  deputies 282 

how  compellable  to  discharge  tax 340 

delivery  of  warrants  to 291 
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joinder  of  in  suit  to  enjoin  tax 353 

measure  of  damages  against 168 
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in  Brooklyn,  recovery  of  payment  when  void 351 

cancellation  of,  for  non-payment  by  purchaser 198 

cancellation  of,  refunding  of  purchase  money 196 

certificate,  sale  of 344 
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Comptroller  to  be  disinterested 199 

by  Comptroller,  when  void 197 

conducted  by  whom . 299 
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costs  of 293 

damages  for,  when  illegal 346 

deeds  on 186 

description  of  lands  in  notice 197 

disposition  of  proceeds 195 
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entry  of,  in  assessment-roll 297 
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evidence  of  irregularity 190 
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mandamus  to  cancel 340 
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notice  of,  where  published 187 
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who  is  occupant,  to  receive  notice  of 193 

particular  case 346 

of  pier,  what  it  conveys 185 

presumptive  evidence  of  regularity 185 

presumptions  of  regularity  of 302 

prima  facie  evidence  in 185 

proceedings  on  redemption 305 

proof  of  illegality  of 191 

purchaser  no  claim  under  purchaser  in  foreclosure 198 

purchaser  to  notify  mortgagee 198 

when  purchaser  a necessary  party 139 

record  of 306 

records  of  affidavits  of  publication  of  notice  of 306 

record  of  certificate  of  redemption 305 

records  of  proceedings  in 301 

redemption  of  part  or  share 189 

redemption  from 193,  304,  307 

redemption  from,  by  mortgagees,  lessees,  etc 195,  198,  302 

redemption  of  property  sold  under  judgment  of  sale  for  partition, 

dower  or  foreclosure 163 

refusal  of  Comptroller  to  cancel,  certiorari  on 196 

in  Eichmond  county,  where  made 185 

rights  of  occupant  of  unoccupied  lands 303 

service  of  notice  of 304 

statutes  relative  to 197 

subsequent  proceedings 190 

surplus  to  be  returned 166 

wards  23  and  24  in  New  city,  sales  in,  for  taxes 299 

tender  of  amount  of  tax  before 186 

waiver  of  notice  by  mere  occupant 193 

Tax  Titles  : 

attack  upon 191 

burden  of  proof  in  attacking 191 

to  real  estate 185 

Tax  Warrant  : 

issued  to  city  chamberlain,  effect  of 172 

issue  compelled  by  mandamus . 337 

how  paid  under  execution 164 

sale  on,  conversion 166 

in  villages t 274 

in  villages,  renewal  of 279 

Teachers  : 

in  school  districts,  payment  of  wages 255 

when  unqualified,  non-payment 255 

wages  of  union  free  schools 226 
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land  of,  how  assessed 6, 103,  104 

taxation  of 10, 13,  102 

taxation  of,  in  school  district 103 

valuation  of  property  in  school  district 271 

Telephone : 

corporation,  valuation  of  property  in  school  district 271 

hire,  assessment  of 103,  104 

Tenants  : 

of  original  owner,  rights  of 200 

paying  school  tax,  rights  of 261 

abatement  from  rent  of  taxes  paid  by 151 

in  common  of  personalty,  levy  upon 165 

commuting  for  road  tax,  rights  of 244 

Tender  of  amount  of  tax  sale  before  tax  sale 186 

Terms  of  purchase  of  lands  sold  for  taxes,  assessments  of  Croton  water 

in  New  York  city 298 

Terms  of  tax  collector’s  authority  construed 167 

Test  of  value  of  canal  property 128 

Test  of  value  of  railroad,  certiorari  to  review 323 

Testimony  : 

of  assessor  on  replevin « 352 

on  correction  of  assessments 322 

as  to  removal *. 167 

Third  parties,  payment  of  taxes  by 163 

Third  person,  claim  of,  to  chattels  sold  for  tax 164 
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Three  hundred  thousand  inhabitants,  counties  of,  special  act  relative 

to  collection  of  taxes 160 

Ticket  agent,  notification  to,  of  railroad  school  tax 271 

Time: 

of  acquiring  title  by  religious  corporations  as  affecting  exemption,  290 

of  appeal  in  tax  cases,  limitation  of 325 

application  for  certiorari 321 

of  assessment 7 

when  assessment  is  made,  what  is  the 113 

for  collection  of  collector’s  fees 175 

for  collection,  extension  of 176 

of  completion  of  publication  of  notice  of  redemption 194 
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of  deposit  of  assessment-roll  with  supervisor 143 
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of  paying  school  tax 262 

of  payment 189 

of  payment  of  collateral  inheritance  tax 233 
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of  payment  by  collectors 179 

for  payment  of  State  taxes  by  county 181 

and  place  of  sale,  public  notice  of 166 

of  publication  of  notice  of  tax  sale * 188 

of  raising  money  by  school  districts 252 

of  return  of  writ  of  certiorari. . 322 

of  sale  by  Comptroller 189 

of  tax  sale,  after  two  years 187 

of  taking  effect  of  collateral  inheritance  tax 230 

within  which  to  sell  for  tax 172 

Title  : 

embracing  more  than  one  subject 31,  32,  34 

to  office  of  tax  officer,  certiorari  to  review 321 

on  tax  sale,  when  vested  in  Comptroller 194 

under  Comptroller’s  certificate  of  land  improperly  assessed,  void . . 197 
under  Comptroller’s  deed,  when  it  vests 194 
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bridges,  where  assessed 116,  117 

canal,  where  assessed 116 
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turnpikes,  where  assessed 116,  117 

Tonnage  taxes 20,  24 
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Tools,  etc.,  for  highways,  levy  of  tax  to  pay  for 240 

Town  and  Towns: 
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action  against  for  taxes 341 

assessment  of  lands  in 240 

auditors,  certificate  by 149 

auditors,  certificate  of  authority  for  levy 149 

auditors’  certificate,  meeting  of 149 

auditors,  certificate  of,  when  sufficient 149 

auditors,  certificate  of,  when  valid 149 

auditors,  majority  of  may  decide 149 

bonds,  injunction  to  enjoin  issue  of 353 

charge  for  contingent  expenses 358 

clerk,  map  of  subdivided  tract  to  be  kept  with 126 

clerk  to  receive  assessment-roll  from  assessors 319 

charge,  moneys  raised  by  town  meeting  are 358 

charges  for  highway  labor,  collection  of 239 

charges,  what  are 358 
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clerk,  notice  by  of  tax  sale  188 

clerk  to  receive  notice  of  tax  sales 189 

collector’s  fees 176 

collector  not  to  pay  county  debts 179 
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and  county  charges — 358 

districts,  division  of  for  road  labor 238 

indebtedness  of 38 

liable  for  defective  highways 247 

liable  for  overcharge 185 

meetings,  legalization  of  acts  of 347 
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officers,  legalization  of  irregular  acts 346 

officers,  order  in  which  paid  by  sheriff 174 
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property,  action  to  prevent  waste  of 353 

purposes,  sums  directed  by  law  to  be  raised  for  are  a town 

charge 358 

railroad  bonds  in  hands  of  bona  fide  purchaser,  cancellation  of 356 

supervisor  to  apportion  school  tax 271 

supervisor,  when  necessary  party  to  certiorari 319 
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Township  lands  irregularly  sold 197 

Township  number  incorrect  in  notice,  effect  of 197 
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apportionment  of  road  tax  on 242 

description  of  parts  of  assessed  for  road  tax 241 

payment  of  taxes  on  parts  of 292 

when  subdivided  to  be  designated  by  name 149 

taxation  of  in  more  than  one  town 260 

Transfer  of  certificate  to  sell 189 

Transmission  of  lists 188 
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to  bid  in  for  State 202 
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expenses 188 
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to  treasury  of  State 207 
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of  union  free  schools 266 

to  verify  report  of  racing  associations 218 
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against  school  district  trustees 252,  256,  344 

against  tax  collector 346 

against  tax  collector  of  district  school 263 

against  tax  collector  levying  under  illegal  tax 161 

against  tax  collector  and  village  trustees,  what  is  before  the  court  in,  346 

Tribunal,  powers  of,  under  certiorari 317 
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companies 13,  63,  64,  217 

company,  return  by,  to  Comptroller 217 

for  common  schools 251 
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property,  where  taxed 114 

Trustee  : 

assessment  against,  how  made 122 
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meaning  of  word  in  § 5, 1 B.  S.,  p.  389  66,  116 
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proceedings  of,  in  apportioning  school  tax 259 
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for  school  district,  appointment  of 252 
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of  school  district,  void  proceedings  of 260 
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of  villages,  powers  of 379 
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roads,  exemption  of 56 

road  companies,  incorporation  of 249 

road  companies,  taxation  of  property 249 
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Ultra  vires ; school  district  trustees 256 
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village  taxes 279 
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Undertaking  : 

by  agents  for  foreign  fire  insurance  company 223 

on  appeal  from  settlement  by  Comptroller  of  account  against  cor- 
poration, joint-stock  company  or  association 214 

of  foreign  fire  insurance  company,  suit  on 223 

Undervaluation  : 

corrected  by  board  of  supervisors 145 
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Unimproved  lands,  highway  tax  on 241 

Unimproved  lands,  when  tax  deed  of,  inoperative 193 

Unincorporated  village,  what  are  limits  of 226 

Union  free  schools 266 

Union  free  schools,  additions,  alterations  and  improvements 266 
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taxes,  redemption  of  lands  sold  for 186 

taxes,  return  of,  by  collector 180 

tax  returned  against  resident,  how  chargeable 124 

taxes,  sales  for 186 

taxes  on  villages 275 
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7.  ADDENDA  ET  CORRIGENDA. 


[During  the  progress  of  this  work  through  the  press,  cases  have  been  digested  from 
the  current  reports,  but  it  has  not  been  possible  to  insert  all  of  these  in  the  body  of  the 
work.  All  those  not  so  inserted  are  placed  here  in  the  order  in  which  they  would  have 
appeared,  together  with  a few  additional  earlier  cases.  This  work  includes  the  Session 
Laws  of  1SS3,  and  all  reported  cases  down  to  November,  1888.  This  last  statement 
is  made  in  view  of  the  date  given  upon  page  l,  namely,  April  1, 1888. 


I. 

CONSTITUTION  OF  THE  UNITED  STATES. 

Art,  I.,  § 8,  p.  17: 

The  term  “Revenue  Law”  when  used  in  connection  with  the  juris- 
diction of  the  courts  of  the  United  States,  means  a law  imposing 
duties  on  imports  or  tonnage,  or  a law  providing  in  terms  for  revenue; 
that  is  to  say,  a law  which  is  directly  traceable  to  the  power  granted  to 
Congress  by  section  8,  article  I,  of  the  Constitution  “ to  lay  and  collect 
taxes,  duties,  imposts  and  excises  ” (United  States  v.  Hill,  123  U.  S., 
681  [1887]). 

Art.  L,  § 8,  p.  18: 

A statute  which  imposes  no  jirohibition  upon  the  transportation 
into  Pennsylvania  of  the  products  of  the  corporation,  or  upon  their 
sale  there,  but  only  exacts  a license  tax  from  the  corporation  when  it 
has  an  office  there,  can  not  be  considered  as  a regulation  of  inter- 
state commerce  (Pembina  Mining  Co.  v.  Pennsylvania,  125  U.  S., 
181  [1888]). 

Art.  I.,  § 8,  p.  18: 

Where  a tax  is  in  effect  a tax  upon  a foreign  telegraph  corporation 
on  account  of  property  owned  and  used  by  it  in  the  State  of  Massa- 
chusetts, and  where  the  proportion  of  the  length  of  its  lines  in  that 
State  to  their  entire  length  throughout  the  whole  country  is  made 
the  basis  for  ascertaining  the  value  of  that  property,  such  a tax  is  not 
forbidden  by  the  commerce  clause  of  the  Constitution  (Western  Union 
Tel.  Co.  v.  Massachusetts,  125  U.  S.,  530  [1888]). 
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Art  I,  § 8,  p.  18: 

The  power  to  construct,  or  to  authorize  individuals  or  corporations 
to  construct  national  highways  and  bridges  from  State  to  State,  is 
essential  to  the  complete  control  and  regulation  of  interstate  com- 
merce. A State  can  not  tax  franchises  which  are  the  grant  of  the 
United  States  (California  v.  Pacific  Railroad  Co.,  127  U.  S.,  1 [1888]). 

The  lawfulness  of  a tax  upon  vehicles  of  transportation  used  by 
common  carriers  may  have  to  be  considered  in  particular  instances 
with  reference  to  its  operation,  as  a regulation  of  commerce  among 
the  States,  but  the  mere  fact  that  they  were  employed  as  vehicles  of 
transportation  in  the  interchange  of  interstate  commerce  would  not 
render  their  taxation  invalid  (Marye  %>.  Baltimore  and  Ohio  R.  R.  Co., 
127  U.  S.,  117  [1888]). 

A single  tax,  assessed  under  the  Revised  Statutes  of  Ohio  upon  the 
receipts  of  a telegraph  company  which  were  derived  partly  from  inter- 
state commerce  and  partly  from  commerce  within  the  State,  but  which 
were  returned  and  assessed  in  gross,  and  without  separation  or  appor- 
tionment, is  not  wholly  invalid,  but  is  invalid  only  in  proportion  to  the 
extent  that  said  receipts  were  derived  from  interstate  commerce 
(Ratterman  u Western  Union  Tel.  Co.,  127  U.  S.,  411  [1888];  Western 
Union  Tel.  Co.  v.  Ratterman,  127  U.  S.,  411  [1888]). 

“ No  State  has  the  right  to  lay  a tax  on  interstate  commerce  in  any 
form,  whether  by  way  of  duties  laid  in  the  transportation  of  the  sub- 
jects of  that  commerce,  or  on  the  receipts  derived  from  that  transpor- 
tation, or  on  the  occupation  or  business  of  carrying  it  on,  and  the 
reason  is  that  such  taxation  is  a burden  on  that  commerce,  and 
amounts  to  a regulation  of  it,  which  belongs  wholly  to  Congress.” 
(Leloup  v.  Port  of  Mobile,  127  U.  S.,  640  [1888]). 

Art.  I,  § 10,  p.  21: 

Virginia  coupon  tax  case  in  1887.  (See  In  re.  Ayers,  123  U.  S.,  443 
[1887]  ; see  also  De  Saussure  v.  Gaillard,  127  U.  S.,  216  [1888]). 

Art.  IV.,  § 2,  1,  p.  25: 

Corporations  are  not  citizens  within  the  meaning  of  this  clause 
(Pembina  Mining  Co.  v.  Pennsylvania,  125  U.  S.,  183  [1888]). 
Amendments,  Art.  XIV  § 1,  p.  25: 

In  Sands  v.  Manistee  River  Imp.  Co.  (123  U.  S.,  288  [1887]),  a dis- 
tinction is  drawn  between  the  imposition  of  a tax  and  the  levying  of  a 
toll.  Levying  tolls  is  not  within  the  Constitution  of  the  United  States 
(14th  Amendment)  that  “no  State  shall  deprive  a person  of  hia 
property  without  due  process  of  law.” 
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The  case  of  Mercantile  Bank  v.  New  York  (121  U.  S.,  138  [1887),  was 
followed  in  Bank  of  Redemption  v.  Boston,  125  U.  S.,  60  [1888]). 

The  equal  protection  of  the  laws  which  foreign  corporations  may 
claim  is  only  such  as  is  accorded  to  similar  associations  within  the 
jurisdiction  of  the  State.  The  State  is  not  prohibited  from  discrim- 
inating in  the  privileges  it  may  grant  to  foreign  corporations  as  a 
condition  of  their  doing  business  or  hiring  offices  within  its  limits, 
provided  always  such  discrimination  does  not  interfere  with  any 
transaction  by  such  corporations  of  interstate  or  foreign  commerce 
(Pembina  Mining  Co.  v.  Pennsylvania,  125  U.  S.,  181  [1888]). 

L.  1881,  Ch.  689,  does  not  violate  the  Fourteenth  Amendment 
(Spencer  v.  Merchant,  125  U.  S.,  345  [1888]). 

The  Pacific  Railroad  Tax  Cases  4iave  been  again  brought  up  in  the 
case  of  California  v.  Pacific  Railroad  Co.  (127  U.  S.,  1 [1888]). 

II. 

CONSTITUTION  OF  THE  STATE  OF  NEW  YORK. 

Art.  I,  § 6,  p.  29: 

(See  Spencer  v.  Merchant,  125  U.  S.,  345  [1888]). 

It  may  be  laid  down  as  a general  rule  that  a retrospective  statute 
curing  defects  in  a legal  proceeding  where  they  are  in  their  nature 
irregularities  only,  and  do  not  extend  to  matters  of  jurisdiction,  is  not 
void  on  constitutional  gounds,  and  that  if  the  thing  wanting  or  omit- 
ted which  constitutes  the  defect  is  something  the  necessity  for  which 
the  Legislature  might  have  dispensed  with  by  prior  statutes,  or  if 
something  has  been  done,  or  done  in  a particular  way  which  the 
Legislature  might  have  made  immaterial,  the  omission  or  irregular 
act  may  be  cured  by  a subsequent  statute.  Laws  of  1882,  Ch.  287, 
relating  to  the  collection  of  taxes  in  certain  counties,  held  constitu- 
tional (Ensign  v.  Barse,  107  N.  Y.,  329  [1887]). 

L.  1884,  Ch.  534;  L.  1885,  Ch.  499;  L.  1886,  Ch.  503  (Electrical  Sub- 
way Acts),  are  not  obnoxious  to  this  section.  These  laws  do  not 
impose  a tax  within  the  meaning  of  the  Constitution  (People  ex 
rel.  New  York  Electric  Lines  Company  v.  Squire,  107  N.  Y.,  593 
[1888]). 

L.  1884,  Ch.  153,  as  amended  by  L.  1886,  Ch.  102;  L.  1885,  Ch.  215, 
held  not  to  violate  this  section.  The  act  relates  to  taxes  in  Lewis 
county  (Prentice  v.  Weston,  47  Hun,  121  [1888]). 
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Art.  I,  § 9,  p.  31 : 

(See  People  ex  rel.  New  York  Electric  Lines  Co.  v.  Squire,  107" 
N.  Y.,  593  [1888]). 

Art.  III.,  § 16,  p.  31: 

See  People  ex  rel.  New  York  Electrical  Lines  Co.  v.  Squire,  107  N.  Y., 
593  [1888]). 

An  act  is  local  within  the  meaning  of  the  cc  Constitution  which,  in  its 
subjects,  relates  but  to  a portion  of  the  people  of  the  State  or  to  their 
property,  and  may  not,  either  in  its  subject,  operation  or  immediate 
and  necessary  results,  affect  the  people  of  the  State  or  their  property 
in  general”  (Prentice  v.  Weston,  47  Hun,  121  [1888]). 

Art.  III.,  § 20,  p.  33: 

This  provision  applies  only  to  a general  tax  upon  all  the  property 
of  the  State,  and  was  not  intended  to  apply  to  a local  tax  upon  a pai- 
ticular  section  (Jones  v.  Chamberlain  109  N.  Y.,  100  [1888]). 

Art.  VIII.,  § 11,  p.  38: 

“ It  is  true  the  ferry-house  (Fulton  ferry  landing  place)  in  Brook- 
lyn, is  not  the  product  of  taxation,  for  it  is  coeval  with  the  taxing 
power.  A true  test  would  be  whether  the  establishment  of  a ferry, 
and  the  purchase  of  this  land  would  be  a proper  subject  for  taxation 
or  municipal  indebtedness.  The  constitutional  test  would  be  whether 
it  was  a city  purpose  within  section  11  of  article  8 of  the  Constitution.” 
Held,  that  the  land  in  question  was  public  property  devoted  to  a pub- 
lic use,  and  not  therefore  subject  to  taxation  (People  ex  rel.  Mayor  v. 
Bd.  Assessors,  47  Hun,  383  [1888]). 

III. 

POWER  OF  THE  STATE  TO  TAX. 

Page  39.  A State  has  power  to  impose  a tax  upon  property  in  the 
hands  of  a resident-trustee,  where  the  cestuis  qui  trustent  are  non- 
residents (Price  v.  Hunter,  34  F.  R.,  355  [1888]). 

The  power  of  the  Legislature  over  the  subject  of  taxation  is  plenary 
and  absolute  in  this  State,  and  the  passage  of  the  law  in  question  was 
an  exercise  of  sovereign  power  which  is  subject  to  no  review  by  the 
judicial  tribunals  (People  ex  rel.  Morrel  v.  Supervisors,  48  Hun;  324 
[1888]). 

On  the  distinction  between  a tax  and  an  assessment  (see  Sharp  u. 
Speir,  4 Hill,  76  [1843]). 


ADDENDA  ET  CORRIGENDA. 


491 


rv. 

REAL  PROPERTY  LIABLE  TO  TAXATION. 

The  property  of  a gas  company,  consisting  of  mains,  sluice-pipes 
and  tanks  for  the  reception  and  distribution  of  natural  gas,  are  all,  by 
definition  of  the  statute,  real  estate  (People  ex  rel.  Keystone  Gas  Com- 
pany v.  Martin,  48  Hun,  193  [1888]). 

Page  46.  The  exemptions  referred  to  (§  4)  evidently  relates  to 
general  county  and  State  taxes,  and  has  no  reference  to  assessments 
for  improvements  made  under  special  laws  and  of  a local  character 
(Hassan  v.  City  of  Rochester,  67  N.  Y.,  528  [1876]). 

Page  56.  In  an  action  to  cancel  certain  tax  sales  on  the  ground  that 
the  property  was  exempt  from  taxation  under  L.  1854,  Ch.  87,  § 4,  it 
was  held  that  as  no  appeal  had  been  taken  in  any  of  the  years  to  the 
county  judge,  it  might  well  be  claimed  that  the  plaintiff  lost  its  right, 
by  its  own  negligence,  to  review  the  assessment.  (Jamaica  and  B.  Road 
u.  City  of  Brooklyn,  1 N.  Y.  Supplt.,  830  [1888]). 

Y. 

REAL  PROPERTY  EXEMPT  FROM  TAXATION. 

Page  35.  See,  also,  Congregation  Kal  Israel  Auschi  Poland  v.  City  of 
New  York  (1  N.  Y.  Supplt.,  35  [1888]). 

Page  47.  The  case  of  People  ex  rel.  Mayor  v.  Assessors  of  Brooklyn 
(19  Abb.  N.  C.,  158  [1887])  was  affirmed  in  47  Hun,  383  (1888), 

Page  51.  The  case  of  Association  of  Colored  Orphans  v.  Mayor  (104 
N.  Y.,  581  [1887])  affirms  S.  C.,  38  Hun,  593  (1886). 

YI. 

PERSONAL  PROPERTY  LIABLE  TO  TAXATION. 

Page  58.  Mortgages  in  possession  of  non-resident  trustee,  and  upon 
property  in  other  States,  were  not,  prior  to  the  passage  of  L.  1883, 
Ch.  392,  personal  estate  within  this  State  (People  ex  rel.  Darrow  u. 
Commissioners,  21  Abb.  N.  C.,  168  [1888]). 

Page  61.  The  act  of  1855,  Ch.  37,  applies  only  to  the  personal  estate 
of  foreign  corporations  (People  ex  rel.  Keystone  Gas  Co.  v.  Martin 
48  Hun,  193  [1888]). 

Page  64.  The  citation  of  People  ex  rel.  Darrow  v.  Commissioners  of 
Taxes  should  be  33  Daily  Register,  933.  It  is  also  reported  in  21  Abb. 
N.  C.,  168  (1888). 
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vm. 

SECURITIES  OF  THE  UNITED  STATES  EXEMPT  FROM 

TAXATION. 

Page  76.  See  also  People  ex  rel.  Central  Bank  v.  Bd.  Supervisors 
(53  Barb.,  564  [1868]);  People  ex  rel.  Bank  of  Cooperstown  v.  Same 
(lb.);  People  ex  rel.  Otsego  County  Bank  v.  Same  (lb.);  People  ex  reL 
Worthington  Bank  v.  Same  (lb.);  People  ex  rel.  First  National  Bk. 
West  Winfield  v.  Bd.  Supervisors  (56  Barb.,  452  [1867] ; Thurman  v. 
Ryan,  3 L.  B.,  74  [1881]). 

IX. 

LOCAL  TAXATION  OF  SHAREHOLDERS  OF  BANKS. 

Page  80.  Matter  of  application  of  McMahon  v.  Palmer  (102  N.  Y., 
176  [1886],  is  reported  below  in  11  Daly,  214  [1882]). 

X. 

LOCAL  TAXATION  OF  CORPORATIONS. 

Page  94.  Under  L.  1857,  Ch.  456,  § 3,  the  indebtedness  should  be 
deducted  from  the  real  value  of  the  stock,  and  the  balance,  provided 
it  is  not  less  than  ten  per  centum  of  the  capital  stock,  is  the  amount 
liable  to  taxation  (People  ex  rel.  Commonwealth  Ins.  Co.  v.  Coleman, 
1 N.  Y.,  Supplt.,  666  [1888]). 

The  case  of  People  v.  Arten  (100  N.  Y.,  597),  and  People  ex  rel. 
Knickerbocker  Fire  Ins.  Co.  v.  Commissioners  (107  N.  Y.,  541)  were 
followed  by  Van  Brunt,  P.  J.,  in  the  case  of  Central  Park,  North  and 
East  River  Railroad  Company,  Daily  Register,  May  7,  1888. 

XI. 

PLACE  OF  ASSESSING  PROPERTY. 

Page  112.  (Yates  v.  ITughson,  14  W.  D.,  269  [1882]). 

Page.  116.  (See  People  ex  rel.  Keystone  Gas  Co.  v.  Martin,  48  Hun, 
193  [1888]). 

(See,  also,  Pink  v.  Barberi,  17  W.  D.,  521  [1883] ; and  Haight  u.  Haight, 
3 L.  B.,  66  [1883]). 


ADDENDA  ET  CORRIGENDA. 


493 


XII. 

MANNER  IN  WHICH  ASSESSMENTS  ARE  MADE. 

Page  118.  When  an  assessment  has  been  once  fixed  by  a higher 
tribunal,  that  must  be  the  guide  of  the  inferior  tribunal  until  a changed 
condition  of  affairs  shall  require  different  action  (Matter  of  Eckerson, 
17  S.  R.,  6S9  [1888]). 

Page  131.  (See  Yates  u.  Hughson,  14  W.  D.,  271  [1882].) 

XY. 

COLLECTION  OF  TAXES. 

(See  Tilden  v.  Duden,  1 N.  Y.,  Supplt.,  292  [1888]). 

XYI. 

STATE  TAXATION  OF  CORPORATIONS. 

(See  People  ex  rel.  Nat.  F.  & L.  Co.  v.  Comrs.,  3 L.  B.,  4 [1880]). 

XX. 

HIGHWAYS  AND  BRIDGES. 

Page  238.  (See  People  ex  rel.  Morrell  u Bd.  Supervisors,  48  Hun, 
324  [1888]). 

XXIII. 

Page  281.  (See  Townsend  v.  Mayor,  77  N.  Y.,  542.) 

For  cases  involving  questions  arising  upon  the  collection  of  personal 
taxes  in  the  city  of  New  York,  see  McMahon  v.  Swan,  4 L.  B.,  C7  (1882); 
McMahon  v.  Hayes,  4 L.  B.,  68  (1882);  McMahon  v.  Hall,  4 L.  B.,  69 
(1882);  McMahon  v.  Marshall,  4 L.  B.,  76  (1882);  McMahon  v.  Strauss, 
4 L.  B.,  77  (1882);  McMahon  v.  Lockwood,  5 L.  B.,  14  (1882) ; McMahon 
v.  Townsend,  5 L.  B.,  5 (1882). 

XXIY. 

REMEDIES  FOR  ILLEGAL  ASSESSMENT  AND  TAXATION. 

Page  311.  A writ  of  certiorari  to  assessors  must  name  them.  The 
writ  must  be  under  seal  (People  ex  rel.  Herkimer  and  Mohawk  Rail- 
road Company  v.  Assessors,  6 Civ.  Pro.,  297  [1884]). 

Certiorari  to  review  assessment  of  bank  stock  (People  ex  rel.  Beadle 
et  al.  v . Newton,  2 Albany  L.  J.,  437  [1870]). 

Page  319.  Under  L.  1880,  Ch.  269,  costs  are  allowed  as  upon  the 
trial  of  an  issue  of  fact,  and  not  according  to  Code  of  Civil  Procedure^ 
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§ 2143  (People  ex  rel.  Fairfield  Co.  v.  Coleman,  18  Abb.  N.  C.,  246 
[1887]). 

Page  319.  For  a case  where  costs  were  imposed  on  assessors  per- 
sonally, for  “bad  faith,”  see  People  ex  rel.  Dowd  v.  Fonda  (22  W.  D., 
477  [1885]). 

Page  323.  Review  of  action  of  tax  commissioners  in  New  York  city 
on  ground  that  valuation  is  excessive  (People  ex  rel.  Syms  v.  Tax 
Commissioners,  18  W.  D.,  456  [1884]). 

Page  323.  Review  of  assessment  for  overvaluation  and  inequality 
(People  ex  rel.  Smith  v.  Assessors,  17  State  Rep.,  1012  [1888]). 

On  practice  under  L.  1880,  Ch.  269,  see  Thurman  v.  Ryan  (3  L.  B., 
74  [1881]). 

Page  335.  See,  also,  on  L.  1880,  Ch.  68,  the  case  of  Smith  v.  Cramer 
(14  W.  D.,  107  [1882]). 

Page  336.  Mandamus,  see  People  ex  rel.  Med.  Col.  v.  Campbell 
(4  L.  B.,  46  [1882]). 

Page  341.  Article  on  “ Recovering  money  paid  for  taxes  unlawfully 
assessed.”  (17  A.  L.  J.,  120.) 

XXVII. 

VARIOUS  TOWN  AND  COUNTY  CHARGES. 

Page  362.  On  the  construction  of  L.  1874,  Ch.  446,  see  People  ex 
rel.  Blenheim  v.  Supervisors  (2  N.  Y.  Supplt.,  242  [1888]). 
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